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PREFACE 


TO    THE    SEVENTH    EDITION. 


In  the  present  Edition  the  Editor  has  adhered  to  the 
system  of  working  the  new  cases  into  the  text,  instead 
of  referring  to  them  only  in  the  foot-notes.  But  it  has 
110  longer  been  found  possible  to  distinguish  the  additions 
made  by  the  several  Editors  from  one  another,  and  all 
of  them  are  accordingly  enclosed  in  plain  brackets. 
The  notes  to  bracketed  portions  of  the  text  are  not 
bracketed.  In  a  few  cases  the  order  of  the  sentences 
in  the  text  has  been  slightly  modified  without  the 
attention  of  the  reader  being  called  to  the  change. 

In  the  present  Edition  every  case  is  dated.  In  a  matter 
depending  so  much  on  case-law  as  the  law  of  easements, 
the  year  in  which  a  decision  was  given  is  of  great 
importance  ;  and  it  is  often  necessary,  in  weighing 
conflicting  dicta  or  decisions,  to  refer  to  the  dates  at  which 
they  were  respectively  pronounced.  The  date  is  also 
useful  as  enabling  the  reader  to  trace  the  several 
contemporary  reports  of  the  same  case  (a). 

(a)  Profeasor  Pollocic,  in  a  note  to  hia  '  Law  of  Torti,'  gives  the  following  direc- 
tion : — **  The  consecutive  numben  (in  N.  S.)  of  the  Tohunes  of  the  Law  J<mmal  for 
a  given  legal  year  may  be  found  by  subtracting  thirty  from  the  year  of  the  century 
in  which  the  legal  year  (Michaelmas  Term  to  Michaelmas  Term)  begins.  For  the 
H^eekly  Beporfgr^  similarly,  subtract  51."  For  the  Law  Tinua  Reports  (N.  S.)»  of 
which  two  volumes  are  published  eveiy  year,  subtract  58,  multiply  the  remainder  by 
2,  and  search  in  the  volume  bearing  the  number  of  the  product,,  and  in  the  preceding 
Tolnnie. 
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In  quoting  from  the  Law  Reports  from  1875  to  1890, 
reports  of  decisions  of  the  High  Court  are  referred  to  by 
the  letters  Ch.  D.  or  Q.  B.  D.,  as  the  case  may  be  ;  reports 
of  decisions  of  the  Court  of  Appeal,  by  the  letters 
Ch.  Div.  or  Q.  B.  Div.  References  to  the  Digest  are  now 
distinguished  by  book  and  chapter,  as  well  as  by  title, 
Krueger  and  Mommsen's  edition  of  the  '^  Corpus  Juris 
Civilis  "  (Berlin,  1877)  being  used. 

The  Editor  has  to  thank  Mr.  G.  B.  Rooke,  of  the 
Chancery  Bar,  for  kindly  revising  the  Index  and  List  of 
Cases  for  the  purposes  of  this  Edition.  He  is  also  indebted 
to  members  of  both  branches  of  the  Profession  for  valuable 
suggestions. 

Some  of  the  most  recent  decisions — such  as  those  in 
Wheeldon  v.  Bicrrows,  Dalton  v.  Angus ^  and  Scott  v.  Pape 
— ^have  involved  arguments  of  great  complexity,  and  have 
established  principles  of  the  utmost  moment  in  relation  to 
the  subject-matter  of  this  treatise ;  but  these  decisions, 
with  the  exception  of  the  first-named,  have  called  rather  for 
addition  to  than  for  modification  of  the  Author's  text,  the 
greater  part  of  which  has  successfully  stood  the  strain  of 
sixty  years'  criticism  and  discussion,  and  remains  of  great 
authority  in  connection  with  the  branch  of  the  law  with 
which  it  is  concerned. 

G.  C. 

Lincolk'8  Inn, 
January  f   1399. 


PREFACE 


TO    THE    FIRST    EDITIOX. 


TThb  want  of  a  treatise  upon  those  important  rights  known  in 
the  Law  of  England  by  the  name  of  ''  Easements  "  has,  it  is 
'believed,  been  sensibly  felt  by  the  Profession. 

The  length  of  time  which  has  elapsed  without  any  attempt 
Laving  been  made  to  supply  this  want  aiSbrds  a  sufficient  reason 
for  the  appearance  of  the  present  Essay.  The  difficulties  which 
•arise  from  the  abstruseness  and  refinements  incident  to  the  subject, 
have  been  increased  by  the  comparatively  small  number  of  decided 
c&ses  affording  matter  for  defining  and  systematizing  this  branch 
of  the  law.  Upon  some  points,  indeed,  there  is  no  authority  at 
all  in  the  English  Law ; — of  the  decisions,  some  depend  upon  the 
circumstances  of  the  particular  case,  and  some  are  irreconcilable 
with  each  other. 

Water-courses  are  the  only  class  of  Easements  with  regard  to 
which  the  law  has  been  settled  with  any  degree  of  precision. 

• 

A  desire  to  remedy  an  admitted  defect  led  to  the  passing  of  the 
Prescription  Act — a  statute,  which  has  not  only  failed  in  effecting 
its  particular  object,  but  has  introduced  greater  doubt  and  confu- 
sion than  existed  before  its  enactment.  In  fact,  had  it  not  been 
held,  that  the  statute  did  not  repeal  the  Common  Law,  many 
rights  which  have  been  enjoyed  immemorially  would  have  been 
put  an  end  to  by  circumstances  which  never  could  have  been  in- 
tended to  have  that  effect. 

As  in  many  other  branches  of  the  law  of  England,  the  earlier 
authorities  upon  the  law  of  Easements  appear  to  be  based  upon 
the  Civil  Law,  modified,  in  some  degree,  probably,  by  a  recogni- 
tion of  customs  which  existed  among  our  Norman  ancestors.    The 
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most  remarkable  instance  of  an  adoption  by  the  English  Law  from 
this  source  is  the  doctrine  known  in  the  French  law  by  the  title  of 
"  Destination  du  p^re  de  famille.*' 

In  the  majority  of  the  cases,  both  ancient  and  modern,  probably 
from  a  consideration  of  this  being  the  origin  of  the  law,  recourse 
has  been  had  for  assistance  to  the  Civil  Law.  It  has,  therefore, 
been  considered  that  the  utility  of  the  work  would  be  increased  by 
the  introduction  of  many  of  the  provisions  of  that  refined  and 
elaborate  system  with  respect  to  Preedial  Servitudes,  and  the 
doctrine  of  Prescription ;  as  well  as  some  of  the  observations  of 
Pardessus — an  eminent  French  writer  on  Sei-vitudes. 

With  the  same  view  the  authority  of  decisions  in  the  American 
Courts  has  been  called  in  aid  upon  the  subject  of  water-courses — 
questions  which  the  value  of  water  as  a  moving  power,  and  the 
frequent  absence  of  ancient  appropriation,  have  often  given  rise  to 
in  the  United  States.  In  those  judgments  the  law  is  considered 
with  much  care  and  research,  and  the  rights  of  the  parties  settled 
with  precision.  The  result  of  the  authorities  is  stated  by  Chan* 
cellor  Kent,  in  his  well-known  Commentaries,  with  his  usual 
ability. 

Upon  many  points,  particularly  upon  the  construction  of  the 
Prescription  Act,  the  observations  contained  in  the  following  pages 
are,  in  some  degree,  unsupported  by  direct  authority.  It  has, 
however,  been  thought  better  to  endeavour  to  open  the  law  upon 
the  doubts  which  presented  themselves  than  to  pass  them  over  in 
silence. 

Tkmpl^ 
July,  1839. 
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Page  2.— Add  references  to  Hoitingi  t.  North  Eastern  Railway  Co.  (1898), 
67  L.  J.  Oh.  690;  78  L.  T.  812;  North  BrUUh  Baxlway  Co.  v. 
Park  Yard  Co.,  L.  B.  (1898)  A.  C.  64S. 

Pagee  7,  note  (c),  77,  note  (5),  127,  note  {h),  and  449  fl — ^The  date  of  the 
deoxsion  in  Pomfrd  v.  Ricroft  is  1669. 

Page    10,  note  (5).— Add  a  reference  to  North  British  Railway  Co.  t.  Park 

Yard  Co.,  ubi  sup. 

„    182,  note  (a).— Add  a  reference  to  Clifford  t.  EiM^  W.  N.  1898,  p.  168 ; 
43  Sol.  Jour.  113. 

„    214,  note  (c). — Ecroyd  v.  CouUhard  was  affirmed  on  appeal,  1898,  2  Ch. 
368. 

„    337. — ^Add  a  reference  to  Earl  of  Westmorland  y*  Sharlston  Collierie$ 
Co.,  Ld.,  Times,  21  Dec.  1898;  W.  N.  1899,  p.  2. 

„    469,  note  (i).— Add  a  reference  to  Rundle  y.  Hearle,  L.  B.  (1898)  2 
Q.  B.  83. 

„    461. — ^Add  a  reference  to  R.   H.   Buckley  and  Sons,  Limited  y.  N. 
Buckley  and  Sons,  L.  B.  (1898)  2  Q.  B.  608. 

„    660,  note  (c). — Add  a  reference  to  Penny  y.  WimhUdon  Urban  District 
Council,  L.  B.  (1898)  2  Q.  B.  212. 
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PART   L 

OF   EASEMENTS   GENERALLY. 


CHAPTER  L 

07  THE   NATUBB   OF  AN  SASIHKNT. 

y^  In  addition  to  the  ordinary  rights  of  property,  which  are  deter-  ServifcndM 
mined  by  the  boundaries  of  a  man's  own  soil,  the  law  recognizes  fif^^^'^^lJ- 
the  existence  of  certain  rights  accessorial  to  those  general  rights, 
to  be  exercised  over  the  property  of  his  neighbonr,  and  therefore 
imposmg  a  burthen  upon  him. 

That  branch  of  these  accessorial  rights  which  confers  merely  Eaaementf 
a  conYenience  to  be  exercised  over  the  neighbouring  land,  with-  £^^°^Sj^ 
out  any  participation  in  the  profit  of  it,  is  called,  by  the  law  of  k  preodre. 
England,  Easements,  as  rights  of  way,  and  [acqaired]  rights  to 
the  passage  of  light  and  air  and  water  (a).     Those  accessorial 
rights,  which  are  accompanied  with  a  participation  in  the  profits 
of  the  neighbouring  soil,  are  called  Profits  h,  prendre,  as  rights  of 
pasture,  or  of  digging  sand. 

Both  these  classes  are  comprehended  under  the  Servitudes  of 
the  civil  law.  In  treating  of  praedial  Servitudes,  no  distinction  is 
made  between  rights  of  this  natnre,  whether  accompanied  or  un- 
accompanied by  a  participation  in  the  profits  of  the  land  (6). 

(a)  [See  the  definition  below,  p.  6.]        Titntee  qaidam  oomputari  reot^  putant 
(i)  Inter  nutioomm  pnodioram  ler-      aqnse  baostnm,  peooria  ad  aqnam  adpol- 

Q.  2 


\^ 


EASEMENTS  GENERALLY. 


DominftBtand 
■eryient  tene- 
mentfl. 


EMoments 

difltingniflhecl 

fromoUiga* 

tumaand 

lioonoes. 


The  tenement  to  which  the  right  is  attached  is  called  the 
dominant^  that  on  which  the  burthen  is  imposed  the  servient 
tenement.  The  term  servitude  is  used  to  express  both  the  right 
and  the  obligation;  the  term  easement  generally  expresses  the 
right  only. 

An  easement  differs  from  an  obligation^  inasmuch  as  it  gives  a 
right  over  the  land  of  another,  while  an  obligation  gives  a  rig^ht 
only  against  the  owner  (a). 

[An  easement  differs  from  a  licence  in  a  similar  way.  Both  the 
benefit  and  the  burden  of  an  easement  are  annexed  to  land; 
while  a  licence,  unless  coupled  with  a  grant,  is  personal  to  both 
grantor  and  grantee  (b),  and  neither  binding  on  the  assigpiee  of 
the  licensor  (c)  nor  generally  assignable  by  the  licensee  (<2). 
''A  dispensation  or  licence  properly  passes  no  interestj  nor 
alters  or  transfers  property  in  any  things  but  only  makes  an  action 
lawful  which  without  it  had  been  unlawful.  As  a  licence  to  go 
beyond  the  seasj  to  hunt  in  a  man's  park,  to  come  into  his  house, 
are  only  actions  which,  without  licencej  had  been  unlawful  Bat 
a  licence  to  hunt  in  a  man's  park  and  carry  away  the  deer  killed 
to  his  own  use,  to  cut  down  a  tree  in  a  man's  ground  and  to  cany 
it  away  the  next  day  after  to  his  own  use,  are  licences  as  to  the 
acts  of  hunting  and  cutting  down  the  tree ;  but  as  to  the  carry- 
ing away  of  the  deer  killed  and  tree  cut  down,  they  are 
grants  "  («).]  '^ 

of  Milton  (1868),  L.  B.  8  Q.  B.  360  ; 
Reg.  T.  3t.  Pancras  AsMeaament  CommiHee 
(1877),  L.  R.  2  Q.  B.  D.  681 ;  of.  Cory 
▼.  Bristow  (1877),  L.  B.  2  App.  Cm. 
262 ;  Smith  y,  Lambeth  Astesament  Com' 
misncners  (1882),  L.  B.  10  Q.  B.  Dir. 
827;  Taylor  y.  Qverseert  of  Pendleton 
(1887),  L.  B.  19  Q.  B.  D.  288.  Ab  to 
revoking  a  lioenoe,  we  below,  p.  26. 

(c)  Roffey  r.  Henderson  (1861),  17  Q. 
B.  674  (lioenoe  hy  landlord  to  tenant 
to  remove  fixtares  after  expiration  off 
tenant's  term,  held  nob  binding  on  a  sub- 
aeqnent  leiBoe  withoat  notice) ;  Coleman 
y.  Foster  (1866),  1  H.  &  K.  37  (Uoeiioe 
to  enter  a  theatre  held  to  be  determined 
hj  an  asBignment  of  the  theatre)  ; 
Richards  v.  Harper  (1866),  L.  B.  1  Kxoh. 
190  (lioenoe  toleb  down  Barfaoe).  See, 
as  to  a  lioenoe  ooopled  with  a  grant, 
Brooke  Abr.,  art.  TreBpan,  pi.  400 ;  7 
Bao.  Abr.  p.  676,  art.  'nreapasB,  F.  1. 

(d)  See  Muskett  y.  HiU  (1839),  5 
Bing.  N.  C.  684 ;  Mitcalfe  y,  Wesiavpoif 
(1864),34L.  J.,C.  P.  43. 

(e)  Thomas  v.  SorreU  (1679),  Yangh. 


Bam,  JQB  paBoendi,  oaloiB  ooqnendss, 
arenn  fodiendsd. — Inat.  2,  8,  §  2 ;  [of. 
Dig.  8,  8,  §  1]. 

(a)  Merlin,  B^pertoire  de  JnriBpra- 
denoe,  tit.  Servitude,  p.  46. 

(b)  Henoe,  a  mere  lioenBoe  cannot 
maintain  in  hia  own  name  an  action  for 
infringement  against  a  atrang^r ;  Hill  y, 
Tupper  (1868),  2  H.  &  C.  121 ;  StockpoH 
Waterworks  Co.  y.  Potter  (1864),  8  H.  & 
C.  800 ;  Kensit  y.  Oreat  Eastern  Railway 
(1884),  L.  B.  27  Ch.  Div.  122 ;  Heap  r. 
HaHUy  (1889),  L.  B.  42  Ch.  Div.  461. 
But  the  grantee  of  an  exolaaive  right  of 
fiahing  haa  a  right  to  carry  away  the 
fiah  canght,  and  can  therefore  aae  a 
atranger;  Fittgerald  y.  Firhank,  L.  B. 
(1897),  2  Ch.  96.  See  1  Smith,  L.  C. 
ed.  10,  p.  846.  Hence,  too,  a  licence  iB 
not  within  the  Statute  of  Franda,  a.  4, 
ao  aa  to  reqaire  a  written  inatmment 
for  ita  creation ;  Jones  y.  Flint  (1839), 
10  A.  &  E.  763;  Wi-ight  y.  Stav&rt  (I860), 
2  E.  &  £.  721.  Nor  is  the  licenaee  rate- 
able to  the  relief  of  the  poor  aa  an 
oooapier  of  land ;  Watkins  y.  Overseers 


NATURE   OF   AN   EASEMENT.  3 

There  are  many  rights  whioh  in  their  mode  of  enjoyment  par-  Baaemeats 
take  of  the  character  of  easements:  snch  as  a  costom  for  the  ^istiDgiuahed 

from  0118- 

iohabitants  of  a  vill  to  dance  npon  a  particular  close  [at  all  times  tomary  rights 
of  the  year  (a);  a  custom  for  the  inhabitants  of  a  parish  to  play  |5^|^^^ 
at  aU  kinds  of  lawf  ol  games  in  a  close  at  all  seasonable  times  of 
the  year  (&);  a  custom  for  the  freemen  and  citizens  of  a  town^on 
a  particolar  day  in  the  year^  to  enter  upon  a  close  and  haye  horse 
races  thereon  (c);  a  custom  that  every  inhabitant  of  a  town  shall 
have  a  way  oyer  such  and  such  land  either  to  the  church  or  to 
market  (d);]  a  custom  for  liege  subjects  exercising  the  trade  of  a 
^otualleif  to  erect  booths  on  the  waste  of  a  manor  at  the  time  of 
hm  (e);,a  custom  for  the  inhabitants  of  a  township  to  go  to  a 
dose  and  take  water  from  a  spring  (/)•  As,  howerer,  the 
eodstence  and  validity  of  these  rights  [generally]  depend  upon 
some  local  custom  excluding  the  operation  of  the  general  rules  of 
kw  (consuetude  tollit  oommunem  legem)  [g\  and  they  are  some- 
iimeB  entirely  independent  of  any  express  or  implied  agreement 
between  the  parties^  they  generally  stand  upon  a  different  foot- 
ing, and  are  not  in  all  respects  govemed  by  the  same  principles 
as  those  which  determine  the  boundaries  of  private  easements. 

When  claims  of  this  kind  are  unreasonable  in  their  character, 
they  are  disallowed,  even  in  cases  where  they  might  possibly 
have  formed  the  subject  of  a  valid  grant  (A).    But  no  question 


351;  quoted  by  Tindal,  0.  J^  in  MusJceU 
T.  HtZi,  ubi  sap.  Cf .  as  to  salea  of  grow- 
ing otope,  Parker  ▼.  Staniland  (1809),  11 
Inafe,  882 ;  10  B.  B.  521 ;  Crosby  v.  Wads- 
wrth  (1805),  6  East,  602 ;  8  B.  B.  666 ; 
IsoM  r:  Roberts  (1826),  5  B.  <!;  0.  829 ; 
29  B.  B.  421 ;  Carington  y.  Boots  (1887), 
2  M.  &  W.  248 ;  Sainshu/ry  y.  Matthews 
(1838),4M.a;W.343;/one8y.F2tne,iibiBiip. 

(a)  Abbot  y.  Weekly  (1677),  1  Ley. 
176 ;  cf.  Hall  y.  Nottingham  (1876),  L. 
B.  1  IEt-  T}   1 

(h)  FiUh  Y.  BawUng  (1796),  2  H.Bl. 
393 ;  8  B.  B.425.  As  to  what  are  season- 
tUe  times,  see  Bell  y.  Wardell  (1740), 
WiDes,  202.  A  customary  right  claimed 
for  the  inhabitants  of  seyeral  adjoining 
parishes  was  held  bad  in  Bdvfarde  y. 
Jenkins,  L.  B.  (1896),  1  Gh.  308. 

(c)  Mounsey  y.  Ismay  (1865),  1  H.  & 
G.729;  3H.  &0.486. 

(d)  Qateward's  Case  (1607)f  6  Ooke 

s^se. 

(«)  Tyson  y.  Smith  (1887),  6  A.  &  £. 
745 ;  9  A«  &  B.  406.  [Cf.  Chaplin  y. 
Betsworth  (1690),  3  Ley.  190.] 


(/)  Race  y.  Ward  (1855),  4  E.  A  B. 
702 ;  24  L.  J.,  Q.  B.  153.  [See  also  7 
Yin.  Abr.,  Customs,  p.  178 ;  and  Harrop 
y.  JJtrst  (1868),  L.  B.  4  Ezoh.  48.  There 
cannot  be  a  costomary  right  for  the 
public  to  take  water  from  a  well,  Dun^ 
garvan  Chuirdiams  y.  MaMffield  (1897), 
1  Jr.  B.  420.] 

(g)  Le  Case  de  Tanisbryt  Dayys,  31  (b), 
82  (a)  ;  Co.  Litt.  83  b,  113  b ;  1  BoUe 
Abr.,  Custom  C,  558.  Tide  per  Gariam 
in  Tyscm  y.  8miih  (1838),  9  A.  &  E.  at 
p.  421 ;  {Earl  of  Coventry  y.  Willee 
(1863),  9  L.  T.,  N.  8.  384;  and  Bo^rke 
y.  Davis  (1889),  L.  B.  44  Oh.  D.  110.] 

( h)  '*  Eyery  prescription  onght  to  haye 
by  oommon  intendment  a  lawful  be- 
ginning, but  otherwise  it  is  of  a  custom : 
for  that  ought  to  be  reasonable  and  ex 
cert4  cau&  rationabili  (as  Idttleton 
saith)  usitata,  but  need  not  be  intended 
to  haye  a  lawful  beginning  %  as  custom 
to  haye  land  deyisable,  or  of  the  nature 
of  gayelkind  or  borough  English,  etc. 
These  and  the  like  customs  are  reason- 
able, but  by  common  intendment  they 
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EASEMENTS   GENERALLY. 


EaaementB 

diBtingauhed 

from 

ooBtomary 

rights. 


Basements 
distinguished 
from  common 
law  rights  in 
the  natnre  of 
easements. 


of  a  similar  kind  can  arise  in  the  case  of  a  private  easementi 
inTolving  only  the  rights  of  the  owner  of  the  dominant  tenement 
on  the  one  hand  and  the  servient  on  the  other;  for  in  sach  a 
case  if  the  ciroumstanoes  are  snoh  that  the  right  claimed  ooold 
haye  been  the  subject-matter  of  a  valid  grant  as  an  easement,  its 
existence  may  be  established  by  proof  of  nser,  and  no  valid 
objection  can  be  taken  on  the  gpronnd  of  the  extent  to  which  it 
may  interfere  with  the  enjoyment  of  the  servient  tenement. 

[The  reader  will  observe  hereafter  that  this  work  treats  also 
of  certain  rights  which  exist  as  ordinary  incidents  of  property, 
snch  as  the  right  of  support  for  the  soil  in  its  natural  state, 
and  the  right  of  a  riparian  owner  to  the  flow  of  a  stream  in 
its  natural  course.  The  similarity  of  such  'natural'  rights 
to  those  mentioned  above,  which  have  their  origin  in  express 
or  implied  grants,  is  pointed  out  and  their  nature  explained 
in  the  judgment  of  the  Court  of  Exchequer  Chamber  in  BononU 
V.  B(Mekhou8e  (a);  and  it  is  useless  now  to  discuss  the  question 
whether  both  classes  of  rights  might  not  conveniently  have 
been  classed  under  one  name,  on  the  ground  that  all  the  land 
in  England,  according  to  the  theory  of  our  law  (Co.  Litt.  65  a), 
was  originally  derived  from  the  Sovereign,  and  that  those 
natural  rights  above  referred  to  might  be  considered  to  pass  by 
implied  grant,  as  negative  servitudes  '  ne  facias '  affecting  the 


cannot  haire  a  lawfal  beginning  by  no 
grant  or  act  or  agreement  bnt  only  by 
parliament/*  Qateward's  Com  (1007), 
6  Bep.  59.  The  context  shows  that  the 
statement  applies  to  the  minor  local 
easterns  as  well  as  to  those  giren  as  in- 
stances. Cf.  the  judgment  of  the  Lord 
Chancellor  in  Dyce  r.  Lady  James  flay, 

1  Macqneen,  So.  App.  S05,  and  the 
jadgment  of  the  Ezoheqaer  Chamber 
in  Tyson  r.  Smithy  nbi  sop.  j  [Millichamp 
T.  Johnson  (1746),  Willes,  206  n.  ; 
Blewitt  Y,  Tregonning  (1835),  8  A.  &  £. 
554;  Mounsey  t.  I8?miv(1858),  1  H.  AC. 
729,  8  H.  &  C.  486 ;  Blackett  ▼.  Bradley 
(1862),  1  B.  &  S.  940;  81  L.  J.,  Q.  B. 
65 ;  Sowerhy  v.  Coleman  (1867),  L.  R. 

2  Exob.  96  s  Warrick  y.  Queen's  College 
(1870),  L.  E.  10  Bq.  105 ;  Hall  v.  Notting- 
ham (1876),  L.  B.  1  Ex.  D.  1. 

In  Marquis  of  Salisbury  ▼.  Qlad» 
stone  (1861),  9  H.  L.  C.  692  (a  case 
of  copyhold  onstom),  Lord  Cranworth 
said,  *'In  tmth  1  believe  that,  when 
it  is  said  that  a  eastern  is  void  be- 
caase  it  is  unreasonable,  nothing  more 


is  meant  than  that  the  nnreasonable 
character  of  the  alleged  castom  oon- 
closirely  proves  that  the  asage,  eveii 
though  it  may  hare  existed  immemori- 
al]y,  mast  hare  resulted  from  accident 
or  indalgenoe,  and  not  from  any  right 
conferred  in  ancient  times  on  the  party 
setting  np  the  castom."  Bat  it  seems 
possible  to  keep  the  fiction  of  a  right 
conferred  oat  of  the  qaestion,  and  to 
recognize  the  existence  of  local  laws 
sobject  to  a  common  law  rale  as  to 
reasonableness.  If  Lord  Cranworth's 
interpretation  of  the  rale  were  the  right 
one,  the  role  shoald  also  apply  to  private 
easements.  See  per  Jessel,  K.  B.,  in 
Hammerton  r.  Honey  (1876),  24  W.  B. 
608. 

The  role  was  considered  in  Qoodman 
▼.  Mayor  of  Saltash  (1882),  L.  B.  7  App. 
Cas.  633,  where  the  appellant's  claim 
was  affirmed,  not  as  a  serritnde,  bnt  as 
a  trast  or  condition  qualifying  the  title 
of  the  respondents.} 

(a)  1859,  B.  B.  &  B.,  p.  654;  affirmed 
on  error,  9  H.  L.  0.  603. 


NATT7BE   OF  AN   KA8EMENT.  5 

[adjoining  lands^  and  necessary  for  the  enjoyment  in  its  natural  Eaaementf 
slate  of  the  land  conveyed  upon  the  original  division  and  every        ^f^ 

subsequent  subdivision  of  the  soil ;  the  authorities  having  deter-  oomman  law 

mined  that  such  rights  exist  at  common  law  wholly  independent  

of  any  conveyance  by  one  owner  to  another  (a).] 

(a)  See  below,  Part  II.  Chap.  U.  Seots.  Kensit  ▼.  Great  Eastern  Eailtoay  (1884), 

1  and  4,  aod  the  obaerratioDS  of  Wood,  L.  B.  27  Gh.  Div.  122,  at  p.  188 ;   and 

V.-C^    in  Narth-Eastem   Rail.    Co.  ▼.  Angus  r.  Dalton  (1878),  L.  B.  4  Q.  B. 

mUot  (1860),  IJ.  &  H.  146 ;  ■abetan-  Div.  at  p.  191,  per  Brett,  L.  J.,  and  6 

affirmed,  10  H.  L.  C.  883.    Cf.  ▲.  G.  at  p.  752,  per  Field,  J. 


CHAPTER    IL 


OF  THE   S88INTIAL  QUALITISS  OF  AN   EASEMKNT. 


Defiiiifcion. 


Bflwntutl 
qnalitiefl. 


An  easement  may  be  defined  to  be  a  privilege  without  profit^ 
^vhicli  the  owner  of  one  neighbouring  tenement  hath  of  another, 
existing  in  respect  of  their  several  tenements,  by  which  the 
servient  owner  is  obliged  "  to  sofFer  or  not  to  do  "  something  on 
his  own  land,  for  the  advantage  of  the  dominant  owner  (a). 

The  essential  qualities  of  easements,  properly  so  called,  may  be 
thus  distinguished :— - 

1st.  Easements  are  incorporeal. 

2nd.  They  are  imposed  upon  corporeal  property. 

3rd.  They  confer  no  right  to  a  participation  in  the  profits 
arising  from  it  (6). 

4th.  They  must  be  imposed  for  the  benefit  of  corporeal  pro- 
perty.    [?     See  p.  9.] 

5th.  There  must  be  two  distinct  tenements — ^the  dominant^  to 
which  the  right  belongs;  and  the  servient,  upon  which  the 
obligation  is  imposed  (c). 

6th.  By  the  civil  law,  it  was  also  required  that  the  cause  most 
be  perpetual. 


EaoementB 
U6  in- 
corporeal. 


Sect.  1. — Easements  are  incorporeaL 

"  A  right  of  way,  or  right  of  passage  for  water,  where  it  does 
not  create  an  interest  in  the  land,  is  an  incorporeal  right,  and 
stands  upon  the  same  footing  with  other  incorporeal  rights"  {d). 


TermM  de  laLej,  tit.  BasementB. 
[h)  ["Bights  of  aocommodation  as 
distiDgnished  from  those  which  are 
directly  profitable." — Burton,  Comp.  ch. 
6,  §  8,  art  1166.] 

(c)  [Adopted  by  the  ooort  in  Mounsey 
V.  lamay  (1865),  3  H.  &  C.  486.] 

(d)  Per  Coriam  in  Hewlins  v.  Ship* 
pam  (1826),  6  B.  ft  0.  221 ;  8.  C,  7  D. 
ft  B.  788 ;  81  B.  B.  767. 

[Easements,  though  incorporeal,  are 
hereditaments;  and  as,  by  the  Inter- 


pretation Act,  1889,  Sect.  8,  the  word 
'<  land "  in  any  Act  passed  since 
1850  inclades  all  hereditaments,  an 
easement  is  "  land  "  within  the  mean- 
ing of  the  Vendor  and  Parohaser  A.ot, 
1874.  JoTies  T.  Watts  (1890),  L.  B. 
43  Ch.  Div.  674 ;  and  see  below.  Part  V. 
Chap.  I. 

It  has  been  held  that  a  grant  of  a 
new  easement  is  not  a  "  conreyaace 
of  property"  within  the  meaning  of 
Schedule  1.,  Part  I.,  of  the  General 


ESSENTIAL  QUALITIES. 

Considered  with  regard  to  the  serrient  tenement^  aa  easement 
iB  bnt  a  charge  or  obUgation,  curtailing  the  ordinary  rights  of 
property  (a) ;  with  regard  to  the  dominant  tenement,  it  is  a  right 
accessorial  to  these  ordinary  rights,— -constituting,  in  both  caseSj 
a  new  quality  impressed  upon  the  respective  heritages  (b). 


on 


SiCT.  2.'^E€t8ement8  are  imposed  upon  Corporeal  Property,  and 
not  upon  the  Person  of  the  Ovmer  of  it. 

The  right  conferred  by  an  easement  attaches  upon  the  soil  of  Obiigafcion  of 
the  servient  tenement ;  the  utmost  extent  of  the  obligation  im-  ^^Jj^^ 
posed  upon  the  owner  being  not  to  alter  the  state  of  it  so  as  to  proper^, 
interfere  with  the  enjoyment  of  the  easement  by  the  dominant  (c). 

The  obligation  upon  him  is  in  fact  negative — to  suffer  or  not 
to  do, — ceasing  altogether  upon  his  ceasing  to  be  the  owner  of 
the  servient  heritage  (d) ;  and  passing  with  the  servient  heritage, 
upon  its  transfer,  to  each  successive  proprietor  (e). 

So  completely  is  this  the  case,  that,  if  any  disturbance  of  an 
eaBement  has  taken  place  previous  to  a  transfer  of  the  servient 


Order  imder  the  Solloiton'  Remanei 
tionAot,  1881;  In  re  Sanders^ Settlement, 
L.  B.  (18Q6),  1  Ch.  480. 

As  to  rateability,  see  O.W.R.  y.  Badg- 
Wfrth  (1867),  L.  B.  2  Q.  B.  261 ;  Metro, 
politan  RaUvoay  Co,  r.  Fowler,  L.  B. 
(1893),  A.  O.  416;  HolyweU  Union  t. 
Halkyn  Drainage  Co,,  L.  B.  (1894),  A.  0. 

117.] 

SerriinteB  praxlionim  mBtiooram, 
etiam  n  oorporibns  aooedant,  inoorpo- 
ffV*  iamen  sunt. — Dig.  8, 1, 14.  de  senr. 

(a)  Pertment  enim  ad  libera  tene- 
menta  jura  noat  et  oorpora,  jara  siTe 
•ervitates,  dirersis  respectiboB :  jara 
utem  nre  libertates  dici  poterant 
ntione  tenemenionun  qnibui  debentnr. 
— Bzaoton,  lib.  4,  fol.  220  b. 

(b)  Quid  aliad  aant  jura  prsBdionim 
qoam  prsBdia  qaaliter  se  habentia  ?  Ufe 
bonitae,  ealabritaa,  ampUtada — Dig.  50, 
16, 86,  de  T.  a. 

(c)  Taylor  t.  Whitehead  (1781),  2 
Doag.  746;  and  see  Pomfret  r.  Rieroft 
(1681),  1  SaaiuL  821 ;  Bullard  r.  Ear- 
riton  (1816),  4  M.  A  S.  887 ;  16  B.  B. 
483.  Vide  post,  Inoidents  of  EaBementa. 

In  omnibus  aerritatibns  refeoiio  ad 
mm  pertinet  qoi  nbi  serritatem  aMerit, 
BOO  ad  earn  cojna  res  aervit. — Dig.  S,  5, 
6;  §  2;  n  wBtv.  Tind. 


(d)  Aio  eaae  JQS,  qno  dominns  aliqnid 
pati  in  aao,  ant  in  ano  non  faoere, 
oogitoTy  ex  natorik  omninm  serritatom. 
Pati  in  ano,  puta  re  aoA  ntentem,  fm- 
entem,  per  fondam  anam  enntem, 
agentem,  aqnamve  duoentem,  tignom  in 
BBdes  anaa  immittentem.  Non  faoerBf 
yelnii  altiila  non  sodifioare,  in  ano  non 
poneraqnod  Inminibna  SBdiomnoatraram 
ant  proepectai  officiat,  Ac.  Plan^  enim 
ita  aerritaa  oonatitai  non  poteat,  at  qoii 
aliqaid  oogator  faoere  in  aao ;  pata  yiri- 
dariaant  arborea  proepeotila  noatrioaoa^ 
tollere,  aat  in  ano  pingere,  qao  amnni- 
orem  nobiaproipeotnm  prsMtet,  obligado 
haoo  erit,  non  aenrifeoa  conatitnta;  et 
ideo,  praddio  alieaato,  non  aeqaetnr  actio 
noynm  poaaeaaorem,  at  fit  nbi  aerritns 
conatitnta  eat ;  aed  in  earn,  qoi  id  faoere 
promiiit,  hseredemqae  ejna,  aotio  in 
peraonam  dabitor  in  id  aoilioet,  qaod 
interest,  ai  non  fiat  qaod  promiaaom  eat, 
nt  aooidit  in  omni  obligatione  faeiendA. 
— Vinniaa,  ad  Inat.  lib.  2,  tit.  8  -,  Dig. 
8, 1, 16»  §  1,  de  aerr. 

(e)  Non  ignorabia,  ai  prioree  poaaoa 
Borea,  aqoam  daoi  per  prsdia  prohibere 
jore  non  potnerint,  oam  eodem  onera 
perferandiD  aenritatia,  tranaire  ad  emp- 
totea  eadem  prsadia  poaae.— Cod.  8,  34^ 
8,  de  aery,  et  aq. 
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EASEMENTS  GENERALLY. 


Obligation  of  heritage,  altHongH  saoh  tortious  act  woald  give  a  right  of  action 
f^MheToii    %^i^^  ^^®  former  owner,  his  saccessor  is  also  liable  if  he  allows 
property,      it  to  continue  (a) . 


BaaementB 
confer  no 
right  to 
profits. 


Sect.  3. — Easements  confer  no  right  to  a  Participation  in  the 

Profits  of  the  Servient  Tenement. 

Easements  are  specifically  distinguished  from  other  incorporeal 
hereditaments  by  the  absence  of  all  right  to  participate  in  the 
profits  of  the  soil  charged  with  them. 

The  right  to  receive  air,  light,  or  water,  passing  across  a 
neighbour's  land,  may  be  claimed  as  an  easement,  because  the 
property  in  them  remains  common  (b) ;  but  the  right  to  take 
''  something  out  of  the  soil ''  is  a  profit  a  prendre,  and  not  an 
easement  (c). 

The  servitude  of  the  civil  law  had  a  much  wider  signification : 
comprehending,  in  addition  to  the  easements  proper  of  the 
English  law,  many  rights  which  in  it  fall  under  the  division  of 
profits  ik  prendre  {d). 


to 


propertj* 


Sect.  4. — Easements  must  be  imposed  for  the  beneficial  Bnjoy^ 

ment  of  Real  Corporeal  [?]  Property. 

An  easement,  as  such,  can  only  be  claimed  as  accessory  to  a 
tenement.  This  position  was  recognized  as  law  by  the  judges  in 
a  very  early  case  (e).  ''Suppose,''  said  Shars,  J.,  ''I  grant  to 
you  a  way  over  my  land  to  a  certain  mill,  and  yon  are  not  seised 
of  this  mill  at  the  time,  but  you  purchase  it  afterwards :  notwith- 
standing I  disturb  you  in  this  way  afterwards,  you  shall  not  have 
assize,  though  you  may  have  a  writ  of  covenant/'  To  which  it 
was  replied,  ''  In  your  case  it  is  no  marvel  to  me,  although  no 
assize  lies,  inasmuch  as  he  had  not  the  frank  tenement  to  which 


(a)  Te'n/rudAoeies  Com  (1698),  6  Bep. 
100;  and  pott,  BemedieB  for  Dieburb- 
•noe. 

(b)  [Blaokftone  (Glirirtian'B),  toI.  ii. 
p.  18,  and  the  jadgment  in  Race  v.  Ward 
(1866),  4  B.  a;  B.  702,  in  whioh  oaae  it 
waa  held  that  the  right  to  go  npon  a 
neighboor'a  land  and  take  water  oat  of 
a  f  priog  there  is  an  eaaement  and  not 
a  profit  ik  prendre.] 


(e)  Manning  r.  WatdaU  (18S6),  5  A. 
&>  B.  768»  at  p.  764 ;  8.  0.  1  Not.  A  P. 
172 ;  Blmoett  r.  TregoMning  (1886),  8  A. 
&  B.  664,  at  p.  676 ;  B.  C.  6  Nev.  Se 
Man.  808;  Bailey  r.Appleyard  {1896)  tS 
A.  &  B.  161 ;  8.  C,  8  Ner.  &  Per.  267; 
[aee  Race  t.  Ward,  abl  f  ap. ;  Constable 
r.  NieholMn  (1868),  14  C.  B.,  N.  S.  280]. 

id)  Ante,  p.  1,  note  (5). 
e)  21  Bdw.  8,  2,  pL  6. 
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he  claimed  to  have  (dat  avoir)  the  way,  at  the  time  the  way  was 
granted  to  him,  and  therefore  he  could  not  have  had  assize  if  he 
had  been  disturbed  at  the  time  when  the  grant  was  made ;  and  as 
he  could  not  then  have  assize,  the  purchase  of  the  frank  tenement 
afterwards  would  not  enable  him  to  maintain  this  action/' 

''Nnllns  hujusmodi  servitntes,''  says  Bracton,  '' constituere 
potest,  nisi  ille,  qui  fundum  habet  et  tenementum;  quia  prsB- 
diornm,  aliud  liberum,  aliud  servituti  suppositum  (a). 

'*  Et  ita  pertinent  servitntes  alicui  f  undo  ex  constitutions  sive 
ex  impositione  de  voluntate  dominornm''  (6). 

[There  appears  to  be  no  authority  for  sayiug  that  an  easement 
may  not  be  claimed  as  accessory  to  an  incorporeal  hereditament. 
I^  for  instance,  the  owner  of  a  right  to  take  certain  minerals  {d) 
under  dose  A.,  obtained  from  the  owner  of  an  adjacent  close,  B., 
a  grant  of  a  way  over  the  close  B.,  or  a  right  to  discharge 
water  over  it,  for  him,  his  heirs  and  assigns,  as  appurtenant  to 
the  right  of  mining,  it  is  believed  that  an  easement  would  be 
created  and  would  be  appurtenant  to  the  incorporeal  right  already 
vested  in  the  grantee. 

It  is  clear  that,  if  the  grantee,  in  the  case  above  supposed,  was 
already  the  owner,  not  merely  of  the  incorporeal  hereditament, 
but  of  the  substratum  itself  containing  the  minerals,  and 
obtained  such  a  grant  from  the  owner  of  B.,  he  would  thus 
become  entitled  to  an  easement  appurtenant  to  his  soil ;  and  what 
reason  is  there  for  holding  that  such  would  not  also  be  the  result 
in  the  case  first  put?  It  is  true,  there  are  authorities  to  be 
found  in  general  terms,  that  a  thing  incorporeal  cannot  be  ap- 
purtenant to  another  incorporeal ;  but  this,  as  pointed  out  in  the 
noles  to  Co.  Litt.  121  b,  note  7  (Hargrave  and  Butler's  edition), 
is  by  no  means  an  universal  rule.  The  true  test,  as  there  men- 
tbned,  is  the  propriety  of  relation  between  the  principal  and  the 
adjunct,  which  may  be  found  out  by  considering  whether  they  so 
agree  in  nature  and  quality  as  to  be  capable  of  union  without 


Eaaement 


to 


propovty. 


Whether 
eaiement  oan 
attach  to 
incorporeal 
heredita- 
ments (c). 


(a)  Lib.  4,  f .  280  b. 

(6)  Idem,  f.  221  a.  Qnotiesnec  homi* 
OQni,  nee  predionun,  aerritntes  eonty 
quia  nihil  Ticinomm  interest,  non  valet; 
velnti  ne  per  f imdam  tnnm  eas,  ant  ibi 
conwstesi  et  ideo  si  mihi  concedes  jus 
tibi  non  eese  f  ondo  too  ati|  fmi,  nihil 
agiftor;  alitor  atqne  si  conoedas  mihi 
JBB  tibi  non  eeee  in  f  ondo  tno  aqoam 
qcuarece,  minnendemeee  aqii»  gratii.— 
Kg,  8|  1, 15,  de  serr. 


(c)  This  paragraph  is  from  the  hand 
of  Mr.  WiUes,  a  former  editor. 

(d)  The  right  to  take  minerals  oat  of 
the  soil  of  another  is  an  incorporeal 
right,  the  right  to  a  stratum  of  minerals 
is  a  corporeal  right.  Doe  v.  Wood 
(1819),  2  B.  &  Aid.  724;  21  B.  B.  469; 
WUHn$on  r.  Proud  (1848),  11  M.  &  W 
88 1  Duke  of  Hamilton  r.  Graham  (1871) 
L.  B.  2  H.  Lds,  8c.  186. 


10 


BASEMENTS  GENERALLY. 


Whether 
eaoement  can 
be  attached  to 
'  incorporeal 

heredita- 

mente. 


Grant  of  eaae- 
ment  for 
hoiue  to  be 
bnilt. 


Civil  law. 


[inooDgraity ;  and  the  supposed  case  perfectly  stands  this  test. 
If  the  question  were  raised  in  the  form  above  suggested,  the  dif- 
ficulty could  not  be  evaded  by  holding  that  the  first  incorporeal 
right  is  enlarged  by  the  grant  of  the  second,  and  that  both 
together  form  one  entire  right,  as  they  would  do  if  they  had 
originally  been  conferred  by  the  same  gfrantor  in  one  grant. 
Upon  the  question  itself  see  the  case  of  Bowbotham  v.  WiUon  (a).] 

Probably  in  the  English  as  in  the  civil  law,  the  grant  of  an 
easement  in  respect  of  a  house  about  to  be  purchased,  or  boilt, 
by  the  grantee,  would  enure  as  such.  [A  familiar  example  of 
this  is  the  case  of  a  conveyance,  by  a  landowner,  of  part  of  his 
land  for  the  express  purpose  of  building  a  house,  in  which  case 
the  land  which  he  retains  becomes  affected  by  an  easement  of 
support  for  the  house  when  built.  ''  If  the  grant  is  made  expressly 
to  enable  the  g^ntee  to  build  a  house  on  the  land  granted,  there 
is  an  implied  warranty  of  support,  subjacent  and  adjacent,  as  if 
the  house  had  already  existed  "  (6).  And  it  would  no  doubt  be 
held,  in  the  case  of  a  grant  affecting  one  tenement  with  an 
easement  in  favour  of  another  tenement,  supposed  to  belong  but 
not  really  belonging  to  the  grantee  at  the  time  of  the  grant,  that 
upon  the  grantee  subsequently  acquiring  the  tenement  this  grant 
would  become  effectual ;  but  this  is  more  properly  a  part  of  the 
law  of  estoppel.] 

By  the  civil  law,  although  it  was  clearly  established  that  a 
servitude  could  be  acquired  only  by  the  proprietor  of  the  heritage 
to  be  benefited  by  it  (e) ;  yet  where,  at  the  date  of  the  grant, 
there  was  an  intention  to  erect  the  building  to  which  the  servi- 
tude was  to  be  attached,  the  right  so  conferred  was  valid  (d^. 

It  followed  from  this  rule  that  every  servitude  must  be  pro- 
ductive of  advantage  to  the  dominant  tenement.  A  mere  re- 
striction upon  the  rights  of  the  servient  owner  was  invalid,  if 
unaccompanied  by  any  benefit  to  the  dominant  owner,  or  if  such 
benefit  were  merely  a  personal  one  to  him  (e). 


(a)  I860.  8  H.  of  L.  848. 

(b)  Per  Lord  Chaooellor  in  Cate- 
donian  Railway  Cotnpany  v.  Sprot,  2 
Macq.  S.  A.  458 ;  and  eee  the  obier^a- 
tioDB  of  Lord  Wensleydale,  in  Row- 
hotham  V.  WiUont  8  H.  of  L.  p.  864, 
npoQ  a  kindred  point;  and  Rymer  y. 
Mcllrcyy,  L.  B.  (1897),  1  Ch.  528,  where 
the  grantee  waa  a  yearly  tenant  at  the 
date  of  the  g^ant  and  afterwards  ao- 
qaired  the  fee. 


(c)  Nemo  enim  potest  senritntem  ao- 
qnirere,  nrbani  vel  roJitici  prtedii,  nisi 
qoi  habet  pnediam. — Inst.  2,  3,  3,  de 
aery.  praBd. 

(d)  Futare  ssdifioio,  quod  nondam  est, 
vel  imponi  vel  aoqairi  servitoa  potest. — 
Dig.  8,  2,  23,  §  1,  ds  serv.  prisd. 

(e)  Ut  pomam  deoerpere  lioeat,  et  nt 
spatiari,  et  at  coDnare  inaUen&  possimiis, 
aerrituB  imponi  non  poteat. — Dig.  8»  1, 
8.     Ibid. 
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For  the  same  reason  no  seryitade  conld  exists  nnless  the      CiWllaw. 
dominant  and  servient  tenements  were  saffioiently  near^  to  allow 
the  one  to  reoeive  a  benefit  from  the  sabjection  of  the  other  (a). 

The  servitade,  when  once  acquired,  passed  with  the  heritage 
into  the  hands  of  each  snccessive  owner  (5). 

Many  personal  rights,  whichj  in  their  mode  of  enjoyment,  bear  Eaaements  in 
a  great  resemblance  to  easements,  as,  for  instance,  rights  of  way,  ^^^^ 
may  be  conferred  by  actual  grant,  independently  of  the  posses- 
sion of  any  tenement  by  the  grantee ;  bat  sach  rights,  though 
yalid  between  the  contracting  parties,  do  not  possess  the  inci- 
dents of  an  easement.  In  case  of  disturbance  of  a  personal  right 
thus  given,  the  remedy  would  appear  to  be  upon  the  contract 
only  (c). 


(a)  Quod  si  sodea  mees  a  taie  tedibas 
tenkam  diBtent  at  protpiot  non  poasint ; 
sot  medias  hioqs  earam  oonspeotam 
aoferafc,  seiritoB  imponi  non  potest. — 
Dig.  8,  2,  38,  de  serv.  orb.  prod. 

Nemo  enim  inopriis  sBdifloiis  serritn- 
temimponere  potest,  nisi  et  is  qai  oedit, 
et  is  oni  caditur,  in  oonspocta  habeant 
ea  flDdifioia,  ita  at  offioere  alteram  alteri 
potest.— Dig.  8,  2,  89.    Ibid. 

Keratios  llbris  ex  Plautio  ait :  neo 
haastam  peooris,  neo  appalsum,  neo 
erete  ezimendaa,  oaloiaqoe  ooqaendsB, 
jus  posse  in  alieno  esse,  nisi  fnndam 
yiomam  habeat;  et,  hoo  Prooalam  et 
Acilicinnm  ezistimasse,  ait. — Dig,  8,  8, 
5^  §  1,  de  serv.  prsd.  rust. 

In  rosticis  aatem  pnsdiis  impedit 
serritatem  mediam  prsedium  qaod  non 
serrit.— Dig.  8,  3,  7.     Ibid. 

[See,  on  this  point,  BirnUngham 
Banking  Co.  ▼.  Ross  (1888),  L.  B.  88  Gh. 
DiT.  295.] 

(b)  Si  f  andas  seiriens,  yel  is  oai  ser- 
Titos  debetor,  pablioaretar,  atroque 
CBsa  dorant  servitntes;  quia  oam  sa4 
oooditiooe  qaisqoe  f  andas  pablioaretar. 
—Dig.  8,  3,  23,  §  2,  de  sery.  prsdd. 
rnst. 

Cam  fnndas  fnndo  servit,  vendito 
qooqoe  fando,  serWtates  seqaontar. — 
Dig.  8,  4, 12,  comm.  pr»d. 

(c)  [Upon  this  paragraph  Mr.  Willes 
had  the  following  note : — "  It  may  be 
qoeitioned,  however,  whether  the  owner 
of  an  easement  in  gross  wonld  not  have 
the  ssme  remedies  which  he  would 
have  if  it  were  apportenant ;  a  right  of 
common  or  other  profit  k  prendre  may 
be  claimed  as  a  right  in  gross  (see 
text),  and  there  should  seem  to  be  no 
reason  why  an  incorporeal  right,  not 
ioTolTing  participation  in  the  profits  of 


the  serFient  tenement,  should  not  be 
capable  of  being  conferred  in  like 
manner  with  an  incorporeal  right  in- 
volving each  participation.  The  oasei  of 
Aehroyd  ▼.  Smith  (1850),  10  G.  B.  164,  is 
not  inconsistent  with  this  position.  The 
point  decided  by  that  case  is,  that  a 
right  of  way  cannot  be  so  granted  as  to 
pass  to  the  successive  owners  of  land, 
as  such,  in  cases  where  the  way  is  not 
connected  in  some  manner  with  the 
enjoyment  of  the  land  to  which  it  is 
attempted  to  make  it  appurtaDant ;  in 
fact  the  grant  in  that  case  is  an  in- 
stance of  an  attempt  to  create  a  new 
kind  of  estate,  a  right  of  way  at  the 
same  time  in  gross  and  appurtenant: 
in  gross  in  that  it  was  in  fact  uncon. 
nected  with  the  enjoyment  of  the  land 
to  which  it  was  attempted  to  make  it 
appurtenant,  and  appurtenant  in  that 
the  grant  purported  to  limit  it  so  as  to 
go  to  the  successive  owners  of  that  land 
in  succession.  This  attempt  of  coarse 
failed,  but  the  case  does  not  affect  the 
position,  that  as  profits  k  prendre  may 
be  claimed  in  gross,  so  also  mere  ease* 
ments  may  be  claimed  in  gross,  and 
that  such  right  may  be  accompanied 
with  all  the  same  remedies  as  easements 
appurtenant,  and  that  the  burden  of 
them  may  run  with  the  tenement  over 
which  they  are  claimed.  Lord  St. 
Leonards,  in  1  Maoqueen,  S.  A.  p.  312, 
expressly  laid  down  that  a  dominant 
tenement  is  not  necessary  for  the  ezii- 
teooe  of  an  easement  according  to  the 
English  law,  and  some  of  the  cases 
quoted  are  instances  to  show  that  the 
existence  of  easements  in  gross  is  re- 
cognized by  that  law.  The  present 
treatise,  however,  is  confined  to  those 
which  are  accessory  to  tenements.   Bee 
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EMements  io 
groM. 


EftMment 
mast  beooD- 
neotedwith 
domiiuuit 
tenemeDt. 

Aekroyd  v. 
Smith. 


[''  There  can  be  no  easement,  properly  so  called,  nnless  there  be 
both  a  servient  and  a  dominant  tenement.  It  is  trne  that  in  the 
well-known  case  of  DovasUm  t.  Payne  (a),  Mr.  Jastice  Heath  is 
reported  to  hare  said,  with  regard  to  a  pablio  highway,  that  tbe 
freehold  continued  in  the  owner  of  the  adjoining  land  snbjeot  to 
an  easement  in  faronr  of  the  pablic;  and  that  expression  has 
occasionally  been  repeated  since  that  time.  That,  however,  ia 
hardly  an  accurate  expression.  There  can  be  no  snch  thing 
according  to  oar  law,  or  according  to  the  civil  law,  as  what  I  may 
term  an  easement  in  gross.  An  easement  mast  be  connected 
with  a  dominant  tenement.  In  troth,  a  pablio  road  or  highway  ia 
not  an  easement.  It  is  a  dedication  to  the  pablio  of  the  occnpa- 
tion  of  the  surface  of  the  land  for  the  purpose  of  passing  and 
repassing,  the  public  generally  taking  upon  themselves  (throagh 
the  parochial  authorities  or  otherwise)  the  obligation  of  repairing 
it.  It  is  quite  clear  that  that  is  a  very  different  thing  from  an 
ordinary  easement,  where  the  occupation  remains  in  the  owner  of 
the  servient  tenement  subject  to  the  easement  '^  (&). 

It  follows  from  the  general  rule  that  it  is  not  competent  to  a 
vendor  to  annex  to  land  rights  unconnected  with  its  use  or  enjoy- 
ment. In  Aekroyd  v.  Smith  (c)»  the  defendants  in  an  action  of 
trespass  qnare  dausum  fregit,  pleaded  a  conveyance  to  A.  of  a 
certain  close  together  with  the  right  and  privilege  to  and  for  the 
owners  and  occupiers  of  the  premises  conveyed,  and  all  persons 
having  occasion  to  resort  thereto,  of  passing  and  repassing  for 
all  purposes  over  the  locus  in  quo,  a  conveyance  by  A.  to  them- 
selves of  the  same  dose  and  its  appurtenances,  and  a  user  by 
themselves  ''for  their  own  purposes."  On  demurrer,  the  plaintiff 
had  judgment  on  the  ground  that  the  right  claimed,  not  being 


poet,  Pftit  II.  Chap.  III.  Seot.  I,  upon 
the  qaeitioQ  whether  sach  an  easement 
would  be  within  Lord  Tenterden's  Act." 
It  is  nndoabtedlj  trae  that  the  de- 
cision in  Aekroyd  y.  Smith  is  not  op- 
posed to  the  position  here  contended 
for,  and  also  that  the  expression  *'eaee- 
ments  in  gpross"  is  ased  in  certain  of 
the  cases  referred  to  above  (p.  8)  to 
denote  the  customary  rights  in  the 
nature  of  easements  to  which  the  cases 
refer  (cf.  L.  B.  22  Ch.  Dir.  707).  Bat 
there  is  no  case  (except,  perhaps,  Sen- 
houte  ▼.  Christukn  (1787),  1  T.  A.  660 ; 
1 B.  B.  800 1  which  sapports  the  position 
that  there  may  be  private  or  prescrip- 
tive easements  in  gross ;  the  reasoning 
in  Ackrtyyd  ▼.  Smith  and  the  allied  cases 


is  distinctly  opposed  to  the  contention, 
and  the  jadgment  in  Rangeley  ▼.  Iftd- 
land  Rail.  Co.,  cited  in  the  next  para- 
graph of  the  text,  is  an  authority  on 
the  other  side. 

It  should,  however,  be  mentioned 
that  Mr.  Willes'  note  was  quoted  with- 
out disapproval  in  Mounsey  v.  lamay 
(1868),  3  H.  <fc  0.  at  p.  498,  and  in 
ShuttlewoHh  v.  Le  F'eming  (1866),  19 
C.  B.,  N.  8.  at  p.  697.] 

(a)  1796,  2  H.  Bl.  627 ;  2  Sm.  L.  C. 
ed.  6.  p.  182 ;  8  B.  B.  497. 

(5)  Per  Lord  Cairns,  L.  J.,  Rangeley 
V.  Midland  Rail.  Co.  (1868),  L.  B.  8 
Gh.  8L0.  Ct.  Hawkins  v.  Rutter,  L.  B. 
(1892),  1  Q.  B.  668. 

(c)  1860, 10  G.  B.  164. 
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[limited  to  purposes  connected  with  the  use  and  enjoyment  oE  the     Achroyd  ▼. 
doflei  conid  not  be  annexed  to  land  so  as  to  pass  to  a  grantee  as        8mUK 
appurtenant  to  it 

Thorpe  v.  Brumfitt  (a)  is  not  inconsistent  with  Achroyd  ▼•  Thorpe  y, 
SnUth,  There^  Pollard  was  the  owner  of  an  inn;  Morrell  granted  ^^^  ' 
him,  in  exchange  for  an  old  right  of  way  to  the  inn,  a  piece  of 
land  adjoining  the  inn-yard  and  a  right  of  way  for  all  purposes 
through  and  along  a  certain  road  between  the  piece  of  land  con- 
Tsyed  and  a  street.  The  Lords  Justices  held  that  the  new  way 
was  capable  of  being  made  appurtenant  to  the  land  conveyed  and 
passed  with  it ;  for,  construing  the  grant  reasonably,  it  meant  a 
right  of  way  between  the  highway  and  the  yard  of  the  inn,  the 
triaogular  piece  of  ground  not  being  intended  to  be  held  as  a 
separate  tenement,  but  being  granted  only  for  the  purpose  of 
being  thrown  into  the  yard,  so  as  to  make  it  a  more  convenient 
boundary  line  between  the  properties  of  the  grantor  and  grantees. 
Melhsh,  L.  J.,  observed  that,  in  Achroyd  v.  Smith,  the  close  to 
which  it  was  sought  to  make  the  way  appendant  was  not  at  the 
end  of  the  road,  and  the  purposes  for  which  the  right  of  way  was 
there  granted  were  to  a  great  extent  unconnected  with  the  use  of 
the  close  to  which  that  right  was  claimed  as  appurtenant. 

In  Bailey  v.  Stephens  (6),  the  principle  of  Achroyd  v.  Smith  was  Bailey  ▼. 
applied  to  a  profit  d  prendre,  and  a  claim  of  a  prescriptive  right 
in  the  owners  or  occupiers  of  close  A.  to  enter  close  B.  aqd  to 
cat  down  and  carry  away  and  convert  to  their  own  use  all  the 
trees  and  wood  growing  and  being  thereon,  as  to  close  A.  apper- 
taining, was  held  void.  "  It  is,''  said  Erie,  C.  J., ''  a  claim  •  •  . 
of  a  right  as  appurtenant  to  the  estate,  and  yet  wholly  uncon- 
nected with  the  estate  ...  I  cannot  find  any  authority  for  such 
a  daim."  Probably  such  a  right  might  be  created  by  agreement, 
and  be  assignable,  as  a  licence  in  gross  coupled  with  a  grant  (c). 

In  Ellis  V.  Mayor  of  Bridgnorth  (d),  a  market  had  from  time  Ellis  r.  Mayor 
immemorial  been  held  in  the  street  of  Bridgnorth  before  the  ^^  rtdgihort  . 
plaintiff's  house;  and  he  claimed  the  right  to  have  a  stall  on 
market  days  before  his  house.  The  defendants  removed  the  market, 
and  the  plaintiff  sued  them  for  the  disturbance  of  his  right.  The 
Court  held  that  the  right  was  probably  conferred  in  consideration 
that  the  holding  the  market  must  necessarily  diminish  on  market 
days  the  trade  of  the  shops,  and  the  shopkeepers  were  therefore 

(a)  1873,  L.  B.  8  Ob.  660.  (c)  See  aboTe,  p.  2. 

(6}  1862, 12  C.  B^  N.  S.  91.  (d)  1868, 15  C.  B.,  N.  8.  62. 
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Bailey  ▼. 
Appleyard. 


EUi$T,  Mayor  [privileged  to  advance  their  shops  into  the  market,  that  the 
of  BHdgnortK  enjoyment  of  the  stalls  by  them  was  sufficiently  connected  with 

the  enjoyment  of  land  to  satisfy  the  rale  of  law  acted  upon  in 
Achroyd  v.  Smith  and  Bailey  v.  Stephens,  and  that,  as  the  right 
originated  in  a  gfrant  from  the  owners  of  the  marketj  their  snc- 
oessors  conld  not  derogate  from  that  grant  by  changing  the  site 
of  the  market-place  (a).] 

In  the  case  of  Bailey  v.  Appleyard  {b),  it  was  intimated  on 
high  authority  that  a  plea  to  tnm  cattle  on  land  generally,  with- 
out stating  for  what  porposCi  is  bad.  [Bat  all  that  the  learned 
jadge  meant  was,  that  it  mast  be  shown  by  proper  averment  in 
the  pleading  in  what  respect  the  right  to  enter  arises  (c).  He 
ooald  not  have  intended  that  a  plea  of  a  right  of  common  in 
gross  would  be  bad;  for  it  is  clear  that  such  a  right  may  exist, 
and  that  a  man  may  claim  to  be  entitled,  by  gprant  or  by  prescrip- 
tion, to  a  right  of  pasture  in  gross,  giring  to  him  and  his  heirs, 
independently  of  the  possession  of  any  land  or  several  pasture 
by  them,  the  right  of  turning  a  definite  and  limited  number 
of  cattle  upon  the  land  over  which  the  right  of  common  is 
claimed  (d).] 


There  must 
be  two  tene- 
ments. 


SvcT.  5. — There  must  be  Two  distinct  Tenements, — the  Dominant, 
to  tvhich  the  right  belongs, — and  the  Servient,  upon  whieh  the 
obligation  is  imposed. 

It  is  obvious  that  if  the  dominant  and  servient  tenements  are 
the  property  of  the  same  owner,  the  exercise  of  the  right  which 
in  other  cases  would  be  the  subject  of  an  easement,  is,  during  the 
continuance  of  his  ownership,  one  of  the  ordinary  rights  of 
property  only,  which  he  may  vary  or  determine  at  pleasure, 
without  in  any  way  increasing  or  diminishing  those  rights. 

It  is  therefore  essential  that  the  dominant  and  servient  tene- 
ments should  belong  to   different  owners:    immediately   they 


(a)  See  further  on  this  iabject,  Kemit 
▼.  Qreat  Eastern  Railway  (1884),  L.  B. 
27  Oh.  DiT.  122,  and  oases  there 
qaoted. 

Of  oonrse  it  is  no  objection  to  an 
easement  that  its  exercise  maj  inoi- 
dentally  oonfer  a  benefit  on  some  tene- 
ment other  than  the  dominant  tenement; 


Simpson  ▼.  Qodmafhchester  Corporation, 
L.  K.  (1897),A.  0.696. 

(b)  18d8,  3  Nev.  &  Per.  257  ;  8  A. 
A  E.  161,  per  lattledale,  J. 

(c)  See,  per  Maale,  J.,  in  Peter  r. 
Daniel  (1848),  6  0.  B.  677. 

(d)  Blackstone,  vol.  2,  p.  34;  Wel- 
come T.  Upton  (1840),  6  M.  &  W.  536; 
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become  the  property  of  the  same  person  the  inferior  right  of 
easement  is  merged  in  the  higher  title  of  ownership  (a). 

This  principle  is  thns  laid  down  by  Bracton :  "  Nemini  senrire 
potest  fnndns  snns  proprins,  qnia  prsodiomm,  alind  libemm, 
aKad  servitnti  soppositnm  "  (6). 

''Et  talis  dici  poterit  oonstitutio  qa&  domns  domni,  ms  ran, 
fandns  fondo^  tenementnm  tenemento,  sabjangatar:  et  non 
tantam  personse  per  se,  vel  tenementnm  per  se,  sed  nterqne 
siinnl,  tarn  tenementnm,  qnam  person®  "  (c). 

''A  servitude  is  a  charge  imposed  upon  an  heritage  for  the  use 
and  adyantage  of  an  heritage  belonging  to  another  proprietor''  (ci). 


There  miuife 

be  two 
teoementa. 


SiCT.  6. — By  the  Oivil  Law  the  Oaueee  of  Easements  must  he 

Perpetual, 

By  the  ciyil  law  the  causes  of  easements  most  be  perpetual  (e).  C'^il  l»^- 
It  is  not  to  be  understood  by  this  position  that  the  civil  law 
required  the  enjoyment  of  an  easement  to  be  oontinnons  and 
neeessarily  perpetnal,  conditions  which  in  many  cases  would  be 
obTioasly  impossible  (/) ;  but  only  that  the  qualities  thus  im- 
piesBed  upon  the  dominant  and  servient  tenements  should  be  in 
their  nature  permanent,  and  such  as  were  capable  of  continuing 
in  their  present  oondition  for  an  indefinite  period. 

Ji,  from  the  nature  of  the  servient  tenement,  the  enjoyment 
could  only  continue  during  a  limited  space  of  time,  as  where 
water  was  drawn  from  a  mere  artificial  coUciction,  no  servitude 
was  acquired. 


[Barrington*8  Case  (1611),  8  Rep.  136 
b;  BaOey  v.  Stevens  (1862),  12  0.  B., 
N.  S.  91.] 

(a)  Koili  enim  res  mm  aerrit. — Dig. 
Sk  2,  26,  de  serv.  pnwL  nrb.  Si  quia 
adei  quo  mis  odibas  servireiit  cam 
eaunet,  traditos  eibi  aooepit,  oonfoaa 
nbbkaqae  eeryitns  est. — Ibid.  30.  See 
Sdmes  ▼.  Goring  (1884),  2  Bing.  83,  9 
Moore,  166 ;  27  B.  E.  648 ;  IJamee  ▼. 
Plant  (1886),  4  ▲.  ft  E.  761]  ;  Hawkins 
T.  Rutter,  L.  B.  (1882),  1  Q.  fi.  668 ;  and 
lee  as  to  merger  below,  Part  lY.  Chap.  11. 

(b)  Lib.  4,  f  .  220. 

(c)  Ibid.  f.  221. 

Id)  Code  Ciril,  art.  687. 

(e)  Foramen  in  imo  pariete  oonolaWs 
Tel  triolinii  qaod  eeset  prolaendi  pairi- 
monti  caas&,  id  neque  finmea  esse,  neqae 
teapore  acqairi,plaoiiit.  Hoo  ita  Terum 
Art  ai  in  enm  loonm  nihil  ez  ogbIo  aqao 


Teniat :  neqne  enim  perpetnam  oansam 
habet,  qnod  mann  fit ;  at  qaod  ex  ooslo 
oadit,  etsi  non  assida^  fit»  ez  natorali 
tamen  oaas4  fit,  et  ideo  perpetno  fieri 
ezistimatnr.  Omnes  antem  servitates 
praadiomm  perpetnas  oansas  habere 
debent ;  et  ideo,  neqae  ez  laoo,  neqae 
ez  stagno,  oonoedi  aqasd  dnotns  potest, 
Stillioidii  qaoqae  immittendi,  natnralis 
et  perpetaa  oaasa  esse  debet. — Dig.  8, 
2,  28,  de  serr.  pnod.  nrb. 

Serritas  aqno)  daoendas,  rel  ban- 
riendad,  nisi  ez  oapite,  vel  ez  fonte  oon- 
stitai  non  potest. — Dig.  8,  3,  9,  de  senr* 
prted.  mst. 

(/)  Tales  sunt  serritntes,  at  non  ha- 
beant  oertam  oontinaamqae  possessio* 
nem;  qaia  nemo  tarn  continenter  ire 
potest,  at  nallo  memento  possessio  ejae 
interpellari  videator. — Dig.  8, 1, 14^  de 
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Gml  law. 


English  law. 


Diffioaltxee  ia 
applying  the 
rale. 


The  rale  laid  down  by  Vinnicia  is,  "That  a  servitade  has  a 
perpetaal  caase  where  it  ia  nataral,  thoagh  not  constant,  as  rain- 
water, which  falls  naturally,  thoagh  not  constantly;  and  that 
those  servitades  which  arise  by  the  act  of  man  have  also  a  per- 
petaal caase,  if  the  tenement,  or  any  part  of  it,  has  been  adapted 
or  prepared  (parata)  for  its  enjoyment,  as  the  immission  of 
smoke''  (a). 

Bracton  appears  to  have  recognized  this  as  an  essential  ele- 
ment :  after  laying  it  down  that  a  man  may  have  an  assize  for 
distnrbance  of  his  ''hanstas  aqaso/'  he  continnes,  '^Sed  hoc 
(brere)  non  est  de  cisteraft,  qaia  cisterna  non  habet  aqaam 
perpetnam,  nee  aqaam  yiram,  qaia  cisterna  imbribns  con- 
cipitnr"  (6), 

The  want  of  direct  anthority  upon  this  point  in  the  law  of 
England  {c),  renders  it  difficalt  to  determine  to  what  extent  this 
principle  is  admitted  by  it ;  and  even  in  the  civil  law  it  is  by  no 
means  easy  to  define  the  rule  with  precisioD.  For  thoagh  it  ia 
there  laid  down  that  nothiag  which  depended  npon  the  mere  act 
of  man  (qnod  mann  fit),  as  a  discharge  throagh  an  apertare  in  the 
wall  of  water  used  in  washing  the  pavement,  conld  constitute  a 
servitude,  it  seems  clear  that  a  servitude  might  be  acquired  to 
discharge  smoke  and  steam  arising  from  hot  baths,  the  use  of 
which  would  obviously  be  of  equally  uncertain  duration,  and 
arising  directly  from  the  hand  of  man  (d).  [Perhaps  the  ap- 
parent inconsistency  may  be  explained  by  considering  that,  in 
the  first  instance,  the  tenement  from  which  the  water  is  discharged 
is  regarded  as  the  servient  one,  and  the  rule  prevents  the  ad- 
joining owner  from  insisting  on  a  continuance  of  the  discharge; 
while  in  the  second  instance  the  tenement  discharging  the  smoke 
is  the  dominant  one,  and  the  rule  does  not  apply.  If  the 
owner  of  the  tenement  receiving  the  smoke  were  (per  impossibile) 
to  insist  on  its  continuing  to  ascend  into  his  room,  the  rule  in 
question  would  become  applicable,  and  would  be  an  answer  to  his 


(a)  Perpetoum  illis  est  qaodoamqae 
ez  nafearali  oaasA  oritar  etsi  non  sit  ai- 
sidunm,  nt  eooe,  aqua  plnvia  ez  natnrali 
caaa&  oritar,  etsi  non  auida^  plnit; 
qnod  enim  natnraliter  fit,  perpetnam 
Tidetur,  licet  non  fiat  aendod,  nt  de- 
fectio  lane.  Bed  et  qaod  ez  laoto  nottro 
oritur,  perpetnam  habetnr,  8i  ejus  oansA 
prflsdiam  ant  pars  prsDdii  parata  est,  at 
fami  immissio. — ^Vinnins,  ad  Inst.  lib. 
2,  tit.  8. 


Lib.  4,  f.  288. 

[c)  [See  below,  p.  17.] 

[d)  Nam  et  in  balineis  tnqnit  Tapori- 
boSyoiim  Qaintillacanioalnm  peigentem 
in  Ursi  Jolii  instmzisset,  plaoait,  po- 
toisse  tales  senritntes  imponi. — Dig.  8, 
6,  8)  §  7,  SI  senr.  vind.  [The  observa- 
tion in  the  tezt  also  applies  to  a  right 
of  sewerage,  whioh,  aooording  to  the 
oiTil  law,  may  oonstitate  a  TaUd  serri- 
tode. — Dig.  8, 1, 7,  de  senr.] 
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[claim.     "  Cause ''  in  these  instances  seems  to  mean  origin  or 
motiye  power. 

And  now  the  mle^  so  far  as  it  extends  to  the  servient  tene- 
ment^ has  been^  not  expressly  but  in  fact,  adopted  in  the  English 
courts,  and  is  illustrated  by  the  cases  of  Arhwnght  y.  Oell  (a), 
Wood  V.  Waud  (6),  Oreatrex  v.  Eayward  (c),  Oaved  v.  Martyn  {d), 
Mason  t.  Shrewsbury  and  Hereford  Rail.  Oo.  (a),  and  Rameshur 
Pershad  Narain  Singh  v.  Koonj  Behari  Pattuk  (/)— all  of  which 
are  discussed  below  (g). 

"The  right  to  artificial  watercourses,  as  against  the  party 
creating  them,  surely  must  depend  upon  the  character  of  the 
watercourse,  whether  it  be  of  a  permanent  or  temporary  nature, 
and  upon  the  circumstances  under  which  it  was  created.  The 
enjoyment  for  twenty  years  of  a  stream  diverted  or  penned  up  by 
permanent  embankments,  clearly  stands  upon  a  different  footing 
from  the  enjoyment  of  a  flow  of  water  originating  in  the  mode  of 
occupation  or  alteration  of  a  person's  property,  and  presumably 
of  a  temporary  character  and  liable  to  variation. 

'*  The  flow  of  water  for  twenty  years  from  the  eaves  of  a  house 
could  not  give  a  right  to  the  neighbour  to  insist  that  the  house 
flhoold  not  be  pulled  down  or  altered  so  as  to  diminish  the 
quantity  of  water  flowing  from  the  roof.  The  flow  of  water  from 
a  drain  for  the  purposes  of  agricultural  improvements  for  twenty 
years  could  not  give  a  right  to  the  neighbour  so  as  to  preclude 
the  proprietor  from  altering  the  level  of  his  drains  for  the  greater 
improvement  of  the  land.  The  state  of  circumstances  in  such 
cases  shows  that  one  party  never  intended  to  give,  nor  the  other 
to  enjoy,  the  use  of  the  stream  as  a  matter  of  righf  (%). 

The  rule  in  Arhwright  v.  Qell  has  not  up  to  this  time  been  ap- 
plied to  any  easement  other  than  the  right  to  receive  water ;  and 
the  instances  given  in  the  authorities  on  the  civil  law  all  concern 
the  saime  easement.  Bat  it  is  conceivable  that  the  same  question 
might  be  raised  with  reference  to  other  claims :  for  instance,  with 
reference  to  a  right  of  way  over  a  structure  erected  for  temporary 
poiposes.  And  it  is  conceived  that  the  rule,  which  rests  on  a 
reasonable  basis,  would  always  be  applied  in  a  proper  case. 


Civil  law. 


/^ 


(a)  1839,  5  M.  <fc  W.  203. 

(b)  1849,  3  Exoh.  748. 
(c).  1853,  8  Bxoh.  291. 

(d)  1866, 19  0.  B.,  N.  8.  732. 
•)  1871,  L.  B.  6  Q.  B.  678. 
[/)  1878^  L.  B.  4  App.  Caa.  121. 

6. 


{g)  Part  III.  Ohap.  I.  Of.  N.  B.  R. 
T.  Elliott  (1860),  1  J.  A  H.  146 1  10  H.  L. 
0.333. 

Ih)  Per  PoUook,  0.  B.,  3  Bxoh.,  p. 
777. 
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[The  question  here  discnsd^d  may  be  thought  to  have  a  bearing 
on  the  subject  of  support  to  buildings  by  buildings,  which  will 
be  considered  later  (a). 
Maheriy  r  There  is  ono  English  case  in  whidi  a  like  rule  seems  to  have 

been  applied  to  the  dominant  tenement.  In  Maberly  y.  Dowson  {h) , 
a  predecessor  in  title  of  the  plaintiff  had  erected  a  manufactory  or 
workshop  upon  pillars  fixed  into  stone  plinthsj  which  stone  plinths 
rested  upon  brickwork  the  bottom  of  which  was  three  feet  below 
the  level  of  the  ground.  A  window  in  this  workshop  had  re- 
mained unobstructed  for  more  than  twenty  years ;  and  the 
plaintifE  claimed  to  have  an  ancient  light  there.  The  Court  dis- 
allowed the  claim.  "This  building  was  not  attached  to  the  free- 
hold,  but  was  a  mere  contrivance  for  temporary  purposes,  and 
would  not  pass  with  the  inheritance.  The  Court  do  not  decide 
what  the  plaintiff's  right  would  have  been  had  this  building  been 
a  part  of  the  freehold;  but  we  think,  considering  the  nature  of 
the  building,  that  it  is  impossible  to  infer  the  consent  of  the 
owner  or  occupier  of  the  adjoining  land,  and  therefore  that  there 
should  be  judgment  for  the  defendant.*'] 

(a)  Part  ni.  Ohap.  lY.  S«st.  8.  (b)  1827,  6  L.  J.»  K.  B.  961. 


CHAPTER  III. 


BUBJSCTS   OP   lABEMENTS. 


Thi  number  or  modifications  of  rights  of  this  kind  may  be  Variety  of 
mfinite  both  in  their  extent  and  mode  of  enjoyment,  as  the  con-  ™ 
yenience  of  man  in  nsing  his  property  requires  (a).  ''  To  descend 
now/'  says  Lord  Stair,  *'  to  the  kinds  of  seryitudes,  there  may 
be  as  many  as  there  are  ways  whereby  the  liberty  of  a  house 
or  tenement  may  be  restrained  in  favour  of  another  tenement ; 
for  liberty  and  servitude  are  contraries,  and  the  abatement  of 
the  one  is  the  being  or  enlarging  of  the  other/' 

From  the  civil  law  may  be  taken  a  practically  useful  division  AfflrmatiTe 
of  easements  into  two  principal  classes,  which  may  be  termed  *°  aegafare. 
affirmative  and  negative.  Those  coming  under  the  head  of  aflir- 
mative  easements  authoriaie  the  commission  of  acts  which,  in  their 
Tory  inception,  are  positively  injurious  to  another-^as  a  right  of 
way  across  a  neighbour's  land,  or  a  right  to  discharge  water — 
erery  exercise  of  which  rights  may  be  the  subject  of  an  action. 
Negative  easements  are  injuries  consequentially  only — restricting 
the  owner  of  the  soil  in  the  exercise  of  the  natural  rights  of  pro- 
perty— as  where  he  is  prevented  building  on  his  own  land  to  the 
obstraction  of  lights.  With  respect  to  this  latter  class,  it  is 
erident  that  no  cause  of  action  can  arise  from  their  exercise ; 
they  can  be  opposed  only  by  an  obstruction  to  their  enjoyment. 

The  English  law  furnishes  the  following  amongst  other  in-  Afflnnatirew 
Btances  of  affirmative  easements : — 

Bights  of  way. 

[Right  to  make  surface  uneven  by  working  mines  in  sach 
manner  as  to  let  it  down  (5). 


(a)  KoUam  Mt  dnbiam  quia  ploies 
MM  postint  hnjoB  generis  ■erritatoe, 
prodinffHA  ratione  odifioandi  et  habi* 
iantiiim  neoeMitate. — HeineooioSi  £1. 
J.  a,  lib.  8>  §  148. 

[Bai  *'  it  mut  no4  be  mippoeed  that 
ondnta  of  a  novel  kind  can  be  deriBed 
lod  attaohed  to  propertj  at  the  f anoj 
or  oaprioe  of  any  owner  '* ;  per  Lord 
Brougham  in  Keppel  t.  Bailey  (1883), 


2  M.  A;  K.  at  p.  686.   Of.  HUl  t.  TSipper 
(1868),  2  H.  ft  0.  121.] 

(b)  In  Rtyuibotham  ▼.  Wilson  (1860), 
8  H.  L.  0.  862,  it  is  laid  down  that  snoh 
an  easement  may  be  granted  to  the 
owner  of  a  stratnm  of  minerals.  It 
should  seem  that  it  might  also  be 
granted  to  the  owner  of  a  right  to  take 
minerals  in  alieno  solo  |  see  ante,  p.  9, 
as  to  the  distinction. 

3  2 
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Affirmatiye. 


[Bight  to  go  OQ  soil  of  another  to  clear  a  mill  stream  and 

repair    its    banks   {a),  or    to    open    locks    in    time    of 

flood  (6). 
Bight  to  go  on  a  neighbour's  close>  and  draw  water  from  a 

spring  there  (c). 
Bight  to  conduct  water  across  a  neighboar's  land  by  an 

artificial  watercourse^  and  to  go  upon  that  land  for  the 

purpose  of  turning  the  water  into  the  same  {d). 
Bight  to  use  or  to  afiect  water  of  natural  stream  in  any 

manner  not  justified  by  natural  right. 
Bight  to  discharge  water  or  other  matter  on  to  a  neighbour's 

land. 
Bight  to  make  spoil  banks  upon  surface  in  course  of  working 

minerals  (e). 
Bight  to  use  close  for  purpose  of  mixing  muck  and  preparing 

manure  there  for  an  adjoining  farm  (/).] 
Bight  to  discharge  rain-water  by  a  spout  or  projecting 

eaves  {g). 
Bight  to  support  from  a  neighbouring  wall. 
[Bight  to  drire  a  pile  into  the  bed  of  a  river  for  the  more 

convenient  use  and  enjoyment  of  a  wharf  (h). 
Bight  to  a  fender  in  a  mill  stream  to  prevent  a  waste  of 

water  (t). 
Bight  to  have  a  name  plate  on  a  door  (/)• 
Bight  to  have  a  sign  post  on  a  common  before  a  public- 
house  (&). 
Bight  to  affix  a  sign  board  to  the  wall  of  a  neighbouring 

house  (Q. 
Bight  to  nail  fruit  trees  to  a  wall  (m). 


(a)  Lord  Oampbell  in  Beetion  t. 
Weate  (1856),  5  E.  <fc  B.  996;  Peter  t. 
Daniel  (1848),  6  G.  B.  66a 

(b)  Bimpson  v.  Oodmanchester  CoV" 
poration,  L.  B.  (1897),  A.  G.  696. 

(c)  See  Race  v.  Ward  (1866),  4  B.  4; 
B.702. 

(d)  Beeston  ▼.  Weate  (1856),  6  E.  & 
B.  966. 

(e)  Rogere  ▼.  Taylor  (1857),  1  H.  A 
N.  706 ;  Earl  of  Cardigan  r.  Armitage 
(1828),  2  B.  &  G.  197. 

<  (/)  See  Pv0  T.  Mumford  (1848),  11 
Q.  B.  666,  where  the  pleader  oUimed 
the  right  as  a  profit  i  prendre. 

(g)  iHarvey  r.  WaUere  (1878),  L.  B. 
8  0.  P.  162.] 


9 
0 


(h)  Lancaster  ▼.  Eve  (1859),  5  0.  B., 
N.  8.  717. 

(i)  Wood  r.  HeweU  (1846),  8  Q.  B. 
913 

fi)  Lane  r.  Dixon  (1847),  3  0.  B.  776. 

[k)  Howre  t.  Mei/ropoliiofn  Board  qf 
Works  (1874),  L.  B.  9  Q.  B.  296. 

({)  Moody  T.  Bteggles  (1879),  L.  B. 
12  Ch.  D.  261.  [In  an  Amerioan  oaae 
{Richardson  y.  Pond,  15  Gray  (^^Mti*) 
887),  the  Gonrt  recognised  a  right  to 
deposit  merchandise  in  a  passage-wsj 
and  hoist  it  fromthenoe  into  a  window, 
and  for  that  purpose  to  swing  shnttan 
OTer  the  passage-waj. 

(m)  flatolEfifu  T.TTaUM  (1768),  2  Wi]& 
178. 
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[Bight  to  use  a  fascia  embedded  in  a  neighbouring  wall  (a).] 

Bight  to  carry  on  an  offensive  trade* 

Bight  to  hang  clothes  on  lines  passing  over  the  neignoooring 

soil  (b). 
Bight  to  bury  in  a  particular  vault  (c). 
[Bight  to  pew  in  a  church  (cZ),] 


^  "Brmatiyo. 


The  principal  negative  easements  are  :*• 

Bight  to  receive  light  and  air  by  windows.  Negatire. 

Bight  to  support  of  neighbouring  soil  [for  buildings  (a).] 
Easements  may  also  be  divided  into  continuous  and  discon-  CooianQoiui 

-  .  -  and  dlflooD- 

tinaous^  and  into  apparent  and  non-apparent.  timunu. 

''  Continuous  servitudes  are  those  of  which  the  enjoyment  is  or 
may  be  continual,  without  the  necessity  of  any  actual  interference 
by  man,  as  a  waterspout,  or  right  to  light  and  air. 

''Discontinuous  servitudes  are  those  the  enjoyment  of  which 
can  only  be  had  by  the  interference  of  man,  as  rights  of  way,  or 
a  right  to  draw  water  "  (/). 

''Apparent  servitudes  are   those  the  existence  of  which  is  Appanntand 
shown  by  external  works  (ouvrages  ext^rieurs),  as  a  door,  a 
window,  a  watercourse. 

"Non-apparent  servitudes  are  those  which  have  no  external 


(a)  See  Francis  ▼.  Hayward  (1882), 
L  S.  20  Oh.  D.  778 ;  22  Ob.  Diir.  177. 
The  faaoia  was  held  to  be  part  of  the 
pluiitiif  8  premieeB ;  bnfc,  if  it  had  been 
BBOflnary,  the  judges  were  prepared  to 
noognise  an  easement  to  use  it.  Of. 
fiiiUy  ▼.  Booth  (1890),  L.  B.  44  Gh. 
D.12. 

(b)  See  Dnwell  r,  TowUr  (1882),  3 
B.  ft  Ad.  736.  [A  claim  to  have  trees 
of«ri&aDging  a  neighbour's  land  waB 
BegatiTed;  Lemmon  ▼.  Wehh,  L.  B. 
(1894),  A.  G.  1.] 

(c)  Bryan  r.  WhistMr  (1828),  8  B.  A 
G.  288;  S.  G.,  2  Man.  A  By.  818;  82 
£.  B.  889;  [^Moreland  ▼.  Bichardson 
(1866),  22  Beav.  696.] 

(d)  Bee  Best  on  Presumptions,  p. 
Ill;  Dauney  ▼.  Dee  (1621),  Gro.  Jao. 
e06;  Hinde  r.  Charlton  (1866),  L.  B. 
20.  P.  104;  BrtMifitt  ▼.  RoheHs  (1870), 
L  B.  5  G.  P.  224 ;  Qreenway  ▼.  Hockm 
(1870),  L.  B.  6  G.  P.  236;  Oriep  r. 
JTortui  (1876),  L.  B.  2  P.  D.  16;  Philij^pe 
T.  SaUiday,  L.  B.  (1891),  A.  G.  2'IS ; 
BtHemoh'Gihhard  ▼.  Wilkineon,  L.  B. 
(1897),  1  Q.  B.  749.] 


(e)  The  learned  author  stated,  in  the 
2nd  edit,  of  this  work,  that  the  right  to 
the  support  of  the  neighbouring  soil  for 
land  not  encumbered  by  buildings,  is 
not  an  easement;  and  the  subsequent 
decisions  show  that  his  riew  was  well 
founded,  and  that  such  a  right  is  an 
ordinary  right  of  property;  see  the 
oases  cited  Part  III.  Ghap.  lY.  Beet.  1. 
The  present  work  treats  as  weU  of  such 
natural  right  as  of  that  which  is  ac- 
quired by  grant  or  user,  bat  the  passage 
in  the  text  applies  of  course  to  the 
latter  only. 

It  has  been  lately  doubted  whether 
the  right  to  support  for  buildings  may 
not  be  after  all  an  afflrmative  ease- 
ment s  see  Dalton  ▼.  Angue,  quoted  in 
the  section  abore  referred  to. 

The  right  to  receiTC  a  flow  of  water 
of  a  natural  stream  was  formerly  in* 
eluded  in  this  dass,  but  the  cases  cited 
post,  Part  III.  Ghap.  I.,  decide  that  it 
is  an  ordinary  right  of  property,  and 
not  an  easement. 

(/)  Gode  Cifil,  art.  688. 
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AppMentand  sign  of  their  existence;  as  the  prohibition  to  bnild  on  particular 
non-apparent,  j^^^^  ^^  ^  huild  abo7e  la  Certain  height "  (a). 

This  illustration  of  a  ''door''  seems  inexact.  By  ''signe  ap- 
parent ''  appears  to  be  meant  not  merely  some  yisible  indication 
of  the  intention  to  use  an  easement^  but  some  permanent  change 
of  one  or  other  of  the  tenements,  indicating  that  one  is  sub- 
jected necessarily  to  the  convenience  of  the  other.  A  ''door/' 
considered  as  an  opening  for  the  use  of  a  right  of  way,  would 
not  satisfy  this  condition  (5). 

"  There  are,"  says  Merlin,  "  some  servitudes,  which  are  called 
non-apparent  (cach^es),  which  manifest  themselves  by  an  exterior 
sign ;  as,  for  example,  where  I  have  a  right  of  way  in  the  court 
or  garden  of  my  neighbour,  and  I  have  a  door  which  announoes 
this  right  of  way  "  (e). 

The  leading  division  of  prsodial  servitudes  in  the  civil  law,  but 
which  appears  to  afford  no  practically  usef  al  distinction  in  the 
English  law,  is  into  urban  and  rastic  servitudes— the  former  in- 
cluding all  servitudes  relating  to  buildings  wherever  situated ; 
the  latter,  all  those  relating  to  land  uncovered  by  buildings, 
whether  situated  in  town  or  country. 

The  rustic  servitudes  comprised  rights  of  way  and  water- 
courses and  rights  to  drive  cattle  to  water  (d) ;  the  urban  servi- 
tudes comprehended  all  those  which  belonged  to  a  building,  as 
eaves-droppings,  support  of  beams,  rights  to  Ught  (e). 


Uxteiand 
roflfcio  Benri- 
tndet. 


(a)  Code  CiWl,  art.  689.  [These  dis- 
tinotiona  ware  first  foand  in  the  Code 
Oivil;  per  Lord  Blaokbarn,  L.  B.  6 
App.  Cat.  at  p.  821.] 

(h)  [See  below,  page  121,  ff.] 

(c)  lUpertoire  de  Jariapradenoe,  tit. 
Servitude,  p.  60.  The  oaae  above  sng. 
Itested  by  Merlin  is  precisely  that  of 
Pheya^y  v.  Vicary  (1847),  16  M.  St  W. 
484,  substituting  for  a  ''door"  a  visible 
hard  carriage  drive. 

(d)  Porrd  antem  ad  pmdia  vel  mstica 
snnt  vel  nrbana,  ita  qiioqae  et  servi- 
tates  qD»  iis  inhsBrent,  vel  rastiosB  snnt, 
vel  nrbansd.  PrsBdia  rastica  sunt,  looa 
oddifioiiB  vaona,  in  nrbe  area,  rori  ager ; 
non  enim  looo,  sed  materie  et  genere, 
distingnontor. — Vinnios,  ad  Inst.  lib.  2, 
tit.  8. 

Bnstioomm  prssdioram  jara  snnt 
hsBO;  iter,  aotas,  via,  aqo»  daotns.— 
Inst.  2,  8,  prsBf. 

Inter  rostiooram  pnediomm  servi- 
tates  qnidam  oompatari  recti  patant, 


aqasd  haostnm,  pecoris  ad  aqaam  ad- 
pnlsam,  jas  pasoendi,  oalois  ooqaeodflS, 
arenn  fodiendm. — Ibid.  §  2. 

(0)  PrsBdiorum  nrbanoram  servitntea 
snnt  hffi,  qa»  »difioiis  inherent ;  idao 
nrbanoram  prgDdiorum  diotaa  qaoniam 
SBdifioia  omnia  nrbana  prsodia  appel- 
lamas,  etsi  in  viUA  (in  the  ooantcy. 
Dig.  60,  16,  211)  fBdificata  sint.  Item 
nrbanoram  prasdioram  servitates  sunt^ 
at  vicinns  onera  vioini  sastineat,  at  in 
parietem  ejus  lioeat  vicino  tignam  im- 
mittere,  at  stillioidium  vel  flamen  re- 
oipiat  qais  in  »des  suas,  vel  in  aream» 
Ycd  in  oloaoam,  ne  altias  qais  tollat  sddes 
saas,  ne  luminibos  vioini  offioiat. — Ibid. 

Et  deniqoe  projioiendi,  protegen* 
diqae. — Dig.  8,  2,  2,  de  serv.  prsdd.  arfo. 

Jos  cloacsB  mittendsB  servitns  est. — 
Dig-  8, 1,  7t  de  serv. 

Est  et  hfBo  servitas  ne  prospeotni 
offioiatar. — Dig.  8,  2,  8,  de  serv.  prssd. 
orb. 


PART  11. 

OP    THE    ACQUISITION    OF    EASEMENTS. 


INTRODUCTION. 

Thx  origin  of  some  easementB  is  as  ancient  as  that  of  property.  Origizi  of 
One  tenement  may  be  subjected  to  the  convenience  of  another  by  ^***"'*"*'* 
the  hand  of  nature  itself;  the  inferior  elevation  of  one  in  relation 
to  the  other  may  subject  it  to  the  fall  of  water  from  the  higher 
groand.  A  similar  disposition  may  be  produced  by  the  act  of 
man  permanently  changing  their  previous  relation,  and  thus 
afiSzing  to  them  qualities  with  which  they  were  not  originally  in- 
yested;  as  when,  by  the  erection  of  buildings,  water  is  discharged 
upon  the  neighbouring  land,  or  light  and  air  are  received  through 
a  window.  Other  easements  [involve]  no  apparent  change  in  the 
condition  of  the  two  tenements,  but  exist  only  by  a  repetition  of 
the  acts  of  man,  as  rights  of  way. 

"  The  origin  of  servitudes,''  says  m  eminent  French  writer, ''  is 
as  ancient  as  that  of  property,  of  which  they  are  a  modification. 
By  their  natural  disposition  the  inferior  lands  were  placed  in  a 
species  of  dependence  on  those  more  elevated,  and  the  first 
poeaessors  of  the  soil  recognized  the  indispensable  necessity  of 
snch  subjections.  When  the  extension  of  cultivation  brougbt 
men  nearer  together,  and  the  want  of  a  common  defence  formed 
the  first  society,  public  utility  and  safety  led  to  the  conviction, 
that  it  was  necessary  to  restrict  in  certain  cases  rights  legitimate 
in  themselves,  but  the  absolute  exercise  of  which  by  individuals 
conld  not  take  place,  without  rendering  some  properties  almost 
falueless.  In  a  short  time  similar  rights  were  stipulated  for  by 
priyate  persons,  as  matter  of  utility,  or  even  pleasure.  Thus, 
from  the  disposition  of  nature,  the  wants  of  society,  and  the 
agreements  of  individuals,  have  originated  prsedial  servitudes"  (a). 

(a)  PardeefliiB,  TxaiU  del  Serritndefl,  B.  L 
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By  the  dvil  law,  the  origin  of  seryitudes  was  referred  to  '*  lex, 
natara  looi,  vetnatas''  (a). 

By  the  law  of  England,  the  origin  of  rights  of  this  kind  [other 
than  the  ''natnral''  or  common  law  rights  above  described],  is 
referred  either  to  an  express  contract  between  the  parties,  or  to  a 
similar  contract  implied  from  the  peculiar  relation  of  the  parties 
at  the  time  they  became  possessed  of  their  respective  tenements, 
or  from  the.  long  continued  exercise  of  the  right  (5). 

[The  cases  of  natural  right  have  already  been  referred  to  and 
will  be  further  defined  in  treating  of  watercourses  and  the  right 
of  support.]  The  cases  of  express  agreement  are  of  comparatively 
rare  occurrence,  and  present,  for  the  most  part,  but  little  diffi- 
culty, as  far,  at  least,  as  concerns  the  mere  extent  of  the  right  so 
conferred.  By  far  the  greater  proportion  of  easements  rest  on 
implied  agreements,  the  terms  and  conditions  of  which  can  be 
collected  only  from  the  actual  amount  of  enjoyment  proved  to 
have  been  had. 


(a)  In  tnmiiiA  iria  aunt  per  qua)  infe- 
rior focoB  snperiori  aerrit.  Lex,  natnra 
loot,  yetnataa,  qusB  aemper  pro  lege  hab- 
etnr;  minnendamm  scilicet  litiam  oaofllL 
— Dig.  39,  8,  2,  de  aq.  et  aq.  pi.  arc. ; 
Ood.  7y  22, 2,  de  longi  temporia. 

(b)  [See  the  jadgment  of  Littledale, 
J.,  in  Moore  ▼.  Rawson  (1824),  8  B.  &  0. 
389 ;  27  B.  B.  876 ;  and  Angw  ▼.  Dalton 
(1877),  L.  B.  8  Q.  B.  D.  at  p.  98,  per 
Lnah,  J.  And  eo  Braoton  aaja  (lib,  4, 
oap.  37), "  Item  pertinere  potemnt  (ier< 


▼itatee)  line  conatitatione  per  longnm 
naam  oontinnnm  et  pacifionm,  et  non 
intermptom  per  aliqaod  impedimentnm 
oontrarinro,  ex  patientia  inter  prsD- 
aentet,  quae  trahitnr  ad  oonaeosam." 

But  it  ia  now  generally  thought  that^ 
in  the  abeence  of  fraud,  oontinaoaB  pos« 
mmaon  alone  ahonld,  in  Bngliah  aa  in 
Boman  law,  be  held  to  oonatitate  » 
valid  title,  withoat  reaort  being  had  ta 
the  fiction  ai  an  agreement.] 


CHAPTER  L 

OF  THE   ACQUISITION   OF  BASIHXNTS   BY  XXFBSSS  AOBBJCMBNT. 

SiCT.  1. — Nature  of  the  Inetrument 
(a.)  Common  Law. 

[Law  and  equity  are  now  administered  ooncnrrently  in  all  the  Diatfaioiioii 
courts  {a).  Bot  the  distinction  between  legal  and  equitable  rights  ^^^^^7 
is  atill  material  in  certain  cases,  as  in  the  case  of  a  yolantary 
grant  or  agreement  for  a  grant,  or  where  a  pnrchase  for  value 
without  notice  is  pleaded;  and  it  is  convenient  to  treat  them 
separately.] 

Whatever  doubts  may  formerly  have  existed  aa  to  the  creation  ExpreM  oon- 
of  easements  by  express  airreement.  it  seems  to  be  now  fully  <'«»^(mof 
settled  that>  like  all  other  incorporeal  hereditaments,  they  can  be  be  by  deed 
created,  [so  as  to  be  legally  appurtenant  to  property,]  only  by  an  ^^^' 
instrument  under  seal  (6). 

''And  here,''  says  Lord  Coke  {c\  ''  is  implied  a  division  of  fee 
or  inheritance ;  viz.,  into  corporeal,  as  lands  and  tenements,  which 
lie  in  livery  (d),  comprehended  in  this  word  feoffment,  and  may 
pass  by  livery,  by  deed,  or  without  deed ;  and  incorporeal,  which 
lie  in  grant,  which  cannot  pass  by  livery,  but  by  deed,  as  ad- 
vowsons,  commons,  &c.;  .  .  •  .  and  the  deed  of  incorporeate 
inheritances  doth  equal  the  livery  of  corporeate  •  •  •  •  Qrant, 
conceesio,  is  properly  of  things  incorporeate,  which,  as  hath  been 
said,  cannot  pass  without  deed ''  (e). 

The  only  exception  to  the  general  rule  appears  to  be  in  the  Oopwoeiien. 
case  of  coparceners;  for,  as  "land  or  other  things  that  lie  in 
Uyery  may  pass  between  them  without  deed,  so  also  may  in- 
corporeal hereditaments  which  lie  in  grant"  (/)• 

Nevertheless,  questions  of  considerable  difficulty  and  nicety  juhot  of  a 

lioenoe. 

(a)  Jud.  Aot,  1878,  ta.  24,  25.  («)  Rem  ▼.  Inhabitants  of  Homdon. 

(b)  [Or  bj  will  s  Pear$on  r.  Spenetr      on^the-Hill    (1816),   4   M.  A  S.  562 ; 
(1B68),  3  B.  A  8.  761.]  and  HewUn$  ▼.  Shippam  and  Cocker  ▼. 

(e)  Go.  Litt.  9  a.  Cowper,  below. 

(d)  [Corporeal  hereditaments  now  lie  (/)  Johnson  v.  WiUson  (1741),  Willee, 

in  grant  alao ;  8  A  9  Vict.  o.  106.]  258 1  Co.  Litt.  169 ;  21  Bdw.  8,  2. 
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Idoenoemay 
work  ihe 
extinction  of 
AD  eaeement. 


Mere  puol 

licence 

rerocftble. 


WiwUr  ▼. 
BrockwelL 


have  been  raised  as  to  the  effect  of  a  licence ;  and  it  haa  been 
contended^  "  that  a  beneficial  privilege  in  land  may  be  granted 
withont  deed,  and,  notwithstanding  the  Statute  of  Frands,  with- 
ont  writing"  (a). 

Upon  a  review  of  the  authorities,  however,  it  would  appear  that 
this  position  cannot  be  considered  as  law ;  and  that  the  utmost 
effect  [in  this  respect]  of  a  licence  is,  that  it  may  work  the  ex- 
tinguishment of  an  existing  easement, — ^as  where  permission  la 
given  to  a  man  to  erect  something  on  his  own  land  which  is  in- 
compatible with  the  continuance  of  some  easement  over  it,  to 
which  the  licensor  was  entitled. 

[It  should  be  remembered,  in  considering  the  cases  on  the 
point,  that  a  mere  parol  licence,  not  coupled  with  a  gprant,  is  at 
law  revocable  at  any  time  by  the  licensor.  But  the  licensee  is  not 
a  trespasser  until  the  licence  is  revoked ;  and  he  has  a  reasonable 
time  after  the  withdrawal  of  the  licence,  to  go  off  the  land  and  to 
remove  goods  which  he  has  been  licensed  to  place  there  (b).] 

In  Winter  v.  Broekwell  (e),  the  declaration  stated,  that  the 
plaintiff  was  entitled  to  an  easement  of  a  passage  for  light  and  air 
to  his  dwelling-house,  through  an  ancient  window,  over  an  open 
space  of  land  of  the  defendant,  and  that,  by  means  of  such  open 
space,  noisome  smells  from  the  defendant's  house  evaporated, 
without  occasioning  any  nuisance  to  the  occupier  of  the  plaintifPs 
house,  and  that  the  defendant  wrongfuUy  erected  a  skylight  above 
the  plaintiff's  ancient  window,  and  covering  the  open  space  above 
mentioned,  by  means  of  which  "  the  light  and  air  were  prevented 
entering  the  plaintiff's  window  and  into  his  house,  and  noisome 
smells,  arising  from  the  adjoining  house,  were  prevented  from 
evaporating,  and  entered  the  plaintifPs  dwelling-house.''  The 
defendant  pleaded  the  general  issue. 

It  appelated  in  evidence  that  the  open  space  ''  which  belonged 
to  the  defendant's  house  had  been  inclosed  and  covered  by  a 
skylight  in  the  manner  stated,  with  the  express  consent  and  appro^ 
bation  of  the  plaintiff,  obtained  before  the  indosnre  was  made, 
who  also  gave  leave  to  have  part  of  the  framework  nailed  against 
his  wall ;  some  time  after  it  was  finished,  the  plaintiff  objected  to 
it,  and  gave  notice  to  have  it  removed ;  but  Lord  EUenborongh 


ii 


[a)  1817,  7  TaoDt.  884. 
[h)  Cornish  ▼.  Sttibht  (1870),  L.  B. 
6  C.  P.  384;  MeUor  y.  Watlcint  (1874), 


L.  R.  9  Q.  B.  400. 
(e)  1807,  8  JEMt,  306;  9  B.  B.  464. 


BY  EXPBESS  AGREEMENT.  27 

was  of  opinion^  that  the  licence  given  by  the  plaintiff  to  erect  the  wintw  t. 
skylight,  haying  been  acted  npon  by  the  defendant  and  the  BroekvfeU, 
expense  incnrred,  conld  not  be  recalled,  and  the  defendant  made 
a  wrongdoer,  at  least  not  without  patting  him  in  the  same  sitaa- 
tion  as  before,  by  offering  to  pay  all  the  expenses  which  had  been 
incorred  in  conseqaence  of  it.  And,  nnder  this  direction,  the 
defendant  obtained  a  verdict.'' 

On  a  motion  for  a  new  trial,  in  support  of  which  no  argnment 
appears  to  have  been  advanced,  his  Lordship  said,  "  That  the 
point  was  new  to  him  when  it  occurred  at  the  trial,  but  he  then 
thought  it  very  nnrecksonable,  that,  after  a  party  had  been  led  to 
incur  expense  in  consequence  of  having  a  licence  from  another  to 
do  an  act,  and  the  licence  had  been  acted  upon,  that  the  other 
should  be  permitted  to  recall  his  licence  and  treat  the  first  as  a 
trespasser  for  having  done  that  very  act.  That  he  had  afterwards 
looked  into  the  books  upon  this  point,  and  found  himself  justified 
by  the  case  of  Webb  v.  Paternoster  (a),  where  Haughton,  J.,  lays 
down  this  rule,  that  a  licence  executed  is  not  oountermandable, 
bat  only  where  it  is  executory.  And  here  the  licence  was 
executed." 

It  is  to  be  observed,  in  this  case,  that  the  action  was  brought 
for  the  consequential  injury  only,  and  not  for  the  trespass  com- 
mitted on  the  plaintiff's  land  by  affixing  the  iron  work  to  his  wall, 
as  to  which  no  point  appears  to  have  been  made.  The  question 
arinng  on  the  Statute  of  Frauds,  as  to  this  being  an  interest  in 
land,  was,  we  are  told  in  a  note,  "  stated  and  overruled."  The 
most  important  observation  which  suggests  itself  is  on  the  state- 
ment of  the  injury  in  the  declaration.  The  complaint  appears  to 
have  been  twofold  :  that  is  to  say,  the  plaintiff  complained  that 
his  easement — his  passage  of  light  and  air  to  his  ancient  window, 
was  obstructed,  and  also  that  he  had  been  deprived  of  a  distinct 
right,  which  every  owner  of  property  possesses  without  any  pre- 
scription, and  which  can  only  be  infringed  upon  by  the  acquisition 
of  an  easement  on  the  part  of  his  neighbour ;  viz.,  a  right  to 
enjoy  his  property  without  being  subject  to  any  private  nuisances, 
snch  as  the  noisome  smells  mentioned  in  this  case.  From  the 
loose  manner  in  which  the  case  is  reported,  it  is  not  easy  to  say 
whether  the  smells  proceeded  from  the  defendant's  house,  or  from 


(n)  1620,  palmer,  71  s  2  Boll.  Bep.  162;  Poph.  161. 
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Winter  ▼. 
BroehweU, 


Fentiman  ▼• 
Smith, 


the  bouse  of  a  third  party ;  in  HewUns  y.  Shippam,  the  latter  was 
considered  to  have  been  the  case.  Nor  does  it  appear  from  tbe 
statement  of  facts  in  tbe  report^  whether  any  snch  smells  bad 
actually  been  caused  by  tbe  defendant,  or  whether,  supposing  any 
such  smells  to  have  been  produced,  evidence  of  a  prescriptive 
right  to  make  snch  a  nuisance  was  adduced  on  the  part  of  tbe 
defendant,  the  only  injury  alluded  to  in  the  judgment  being  tbe 
obstruction  to  the  light  and  air.  This  case  appears  to  have 
undergone  very  little  consideration  (a). 

Fentiman  v.  Smith  (6)  was  an  action  brought  for  diverting  a 
watercourse  from  the  plaintiff's  mill.  The  declaration  stated 
the  plaintiff's  possession  of  a  mill,  and  that  by  reason  thereof  be 
was  entitled  to  the  use  and  benefit  of  the  water  of  a  rivulet, 
which,  until  the  interruption  complained  of,  flowed  through  a 
tunnel  into  another  stream,  whereon  the  plaintiff's  mill  was 
built ;  but  that  defendant  cut  a  channel,  and  thereby  diverted  the 
water  from  running  into  the  said  tunnel,  and  so  to  the  mill. 

At  the  trial,  it  appeared  that  the  tunnel  was  made  in  the  de* 
fendant's  land,  and  fixed  into  the  ground  with  stone-work ;  that 
the  defendant  agreed  for  a  guinea  to  let  the  plaintiff  lay  tbe 
tunnel,  for  the  purpose  of  conveying  the  water  to  the  mill ;  thai 
defendant  even  assisted  at  the  making  of  the  tunnel,  under  the 
plaintiff's  directions ;  but  no  conveyance  was  made  of  tbe  land  to 
the  plaintiff ;  the  guinea  was  afterwards  tendered  to  the  defen- 
dant, but  he  refused  to  receive  it,  or  to  give  his  assent  to  tbe 
continuance  of  the  tunnel,  and  made  the  obstruction  complained 
of.  A  verdict  having  passed  for  the  plaintiff,  with  leave  to  move 
to  enter  a  nonsuit,  in  opposition  to  a  rule  obtained  for  this  pur- 
pose, it  was  contended,  "  that  it  was  sufficient  for  the  plaintiff, 
against  a  wrongdoer,  to  declare  upon  his  possession  of  the  mill 
with  the  appurtenants ; ''  but  Lord  Ellenborough  said,  ''  Such  an 
allegation  could  not  be  sustained  without  showing  that  the  appur- 
tenants  were  legally  such.  Now  here  ths  title  to  have  the  water 
fiowing  in  the  tunnel  over  the  defendant's  la/nd  could  Thot  pose,  btf 
parol  licence  without  deed,  and  the  plaintiff  could  not  be  entitled 


(a)  [It  ii,  howerer,  reoognixed  m 
law  bj  Tindal,  G.  J.,  in  LigginB  r,  Inge, 
cited  post,  in  thii  chapter;  and  (ae  was 
pointed  oat  bj  Aldenon,  B.,  in  Wood  t. 
Leadhitter)  was  decided  on  grounds  in- 
applicable to  cases  as  to  the  mode  of 


creating  an  easement.  In  Davies  t. 
Marahall  (1861),  10  G.  B.,  N.  8.  711, 
Williams,  J.,  laid  that  Winter  ▼.  Broek^ 
weU  and  Liggine  t.  Inge  have  not  been 
in  the  least  shaken  by  sabseqaent  oases.} 
(b)  1803,  4  East,  107 ;  7  B.  B.  638. 
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to  it^  as  stated  in  the  declaration,  by  reason  of  his  possession  of     Fentiman  ▼. 
the  mill ;  but  he  had  it  by  the  licence  of  the  defendant,  or  by        Smtth, 
contract  with  him :  and  if  by  licence,  it  \?as  revocable  at  any 
time.     The  enjoyment,  with  the  defendant's  assent,  was  not  left 
as  evidence  to  the  jury  to  presume  a  grant,  but  it  was  supposed 
that  %i  gave  a  title  in  point  of  law,  which  it  clearly  did  not" 

This  case  is  not  only  clear  and  positive  in  its  language,  but  it 
derives  additional  importance  as  showing  the  construction  that 
ought  to  be  put  upon  any  ambiguity  of  language  occurring  in  a 
sabsequent  decision  of  the  same  learned  Judge  in  Winter  v. 
BrochweU ;  as  it  can  hardly  be  supposed,  that  if  he  had  changed 
his  opinion,  and  adopted  a  view  quite  contrary  to  that  previously 
expressed  by  him,  he  would  not  have  made  some  allusion  to  the 
case  in  which  he  had  before  given  such  a  decided  opinion. 

The  principal  authority  in  support  of  the  position — ^that  a  ^aylerr. 
parol  licence,  when  executed,  can  pass  an  incorporeal  heredita- 
ment— ^is  the  case  of  Tayler  v.  Waters  (a).  Gibbs,  C.  J.,  in 
dehveriiig  the  judgment  of  the  Court  in  that  case,  said,  '*  This 
was  an  action  against  the  door-keeper  of  the  Opera  House,  for 
denying  admission  to  the  plaintiff,  who  was  the  holder  of  a 
silver  ticket,  purporting  to  give  him  an  entrance  into  that 
theatre  for  twenty-one  years.  It  was  objected,  that  the  right 
claimed  was  an  interest  in  land,  and,  being  for  more  than  three 
years,  could  not  pass  without  a  writing,  signed  by  the  party,  or 
bis  agent  authorized  in  writing,  and  that  W,  Tayler  was  not  so 
authorized  by  the  trustees.  And  it  was  further  insisted  by  the 
defendant,  that  sach  an  interest  could  only  pass  by  deed.  The 
answer  g^ven  to  these  objections  was,  that  this  was  not  an 
interest  in  land,  but  a  licence  irrevocable  to  permit  the  plaintiff 
to  enjoy  certain  privileges  thereon,  and  was  not  required  to  be 
in  writing  by  the  Statute  of  Frauds,  though  it  extended  beyond 
the  term  of  three  years,  and,  consequently,  might  be  granted 
without  a  deed ;  and  though  W.  Tayler  had  affected  to  gprant 
this  by  deed,  it  may  bind  the  trustees  not  as  their  deed,  but  as 
a  licence  authorized  by  them.  In  support  of  this  doctrine,  the 
following  cases  are  found  : — Webb  v.  Paternoster  (6),  licence  to 
the  plaintiff  from  Sir  W.  Plummer  to  lay  a  stack  of  hay  on  his 
land  for  a  reasonable  time ;  afterwards  Sir  W.  Plummer  leased 


fa)  1817,  7  Taunt  882 ;  18  B.  B.  499. 

[b)  1680,  Palm.  71 ;  B.  C,  2  Bo.  Bep.  152 ;  Poph.  161. 
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Tayler  ▼.      the  land,  and  the  lessee  turned  in  his  cattle  and  ate  the  haj^ 

^^^^^ for  which  this  action  was  brought.    The  Goart  held  that  sach 

licence  was  good,  and  could  not  be  countermanded  within  » 
reasonable  time;  but  that  more  than  a  reasonable  time  had 
elapsed^  half-a-year^  and  therefore  the  licence  was  at  end.  This 
case  was  recognized  and  acted  upon  by  Lord  Ellenborough  and 
the  Court  of  King's  Bench  in  Winter  y.  Broekwell  (a).  This 
shows  that  a  beneficial  licence,  to  be  exercised  upon  land,  may 
be  granted  without  deed,  and  cannot  be  countermanded,  at  least 
after  it  has  been  acted  upon  ;  and  this  would,  also,  be  sufficient 
to  show  that  this  is  not  such  an  interest  in  land  as,  by  the 
Statute  of  Frauds,  can  only  pass  by  writing;  but  if  any  doubt 
remained  upon  the  latter  point,  it  has  been  long  ago  expressly 
decided  by  the  Court  of  King's  Bench  in  the  case  of  Wood 
y.  Lake  (6),  better  reported  in  a  MS.  book  of  Mr.  Justice 
Burrough,  p.  51. — 'Licence  to  stack  coals  on  the  defendant'a 
close  for  seven  years  cannot  be  revoked  at  the  end  of  three/ 
These  cases  abundantly  prove  that  a  licence  to  enjoy  a  bene* 
ficial  privilege  on  land  may  be  granted  without  deed,  and,  not- 
withstanding the  Statute  of  Frauds,  without  writing.  What 
the  plaintifi  claims  is  a  licence  of  this  description,  and  not  an 
interest  in  the  land.  That  it  was  in  the  ordinary  course  of 
management  to  make  such  grants  appears  from  the  plaintiff 
not  having  been  disturbed  by  the  trustees  while  they  had  pos- 
session for  some  years,  at  least  in  and  after  1800.  He  is, 
therefore,  entitled  to  exercise  the  licence  granted  to  him,  and 
may  maintain  the  present  action  against  the  defendant,  who 
has  disturbed  him  in  it." 

Assuming  the  right  here  claimed  by  the  plaintiff  to  be  an 
easement,  it  must  be  conceded  that  this  case  would  be  a  direct 
authority  for  the  position  that  an  easement  may  be  created  by 
parol;  it  does  not,  however,  rest  on  the  foundation  of  any 
previous  decision,  except  that  in  Sayer;  the  case  of  Webb  v. 
Paternoster  is  in  reality  a  mere  dictum,  as  the  Court  was  not 
called  upon  to  decide  the  question  as  to  the  validity  of  the 
licence;  and  the  case  of  Winter  v.  Broekwell^  on  which  the 
Chief  Justice  seems  principally  to  rely,  is  clearly  no  authority 
for  the  position  it  is  here  cited  to  support,  as  is  shown  by  several 


(a)  1807, 8  Eas^,  808 ;  9  B.  B.  454.     (h)   1751,  Sayer,  8. 
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sabfleqnent  oasee^  in  whioli  the  judgment  of  Lord  Ellenborongh      Tayler  t. 
has  been  fuUy  considered  (a).  Waten. 

ThuB,  oomparatiyely  nnsnpported  by  any  earlier  authority^  it 
18  directly  at  yariance  with  nnmerons  later  decisions^  in  two  of 
which  the  question  has  been  most  elaborately  discussed. 

In  the  case  of  Hewlins  v.  Bhippam  {I),  for  a  yaloable  con-  HewUntY. 
sideration  given  by  the  pkintifE  to  the  def endant,  he  assented  to  ^^^**^ 
the  plaintiffs  making  a  drain  at  his  own  expense  in  his  (the  de- 
fendant's) land.  The  plaintiff  made  his  drain  at  a  considerable 
expense.  In  an  action  brought  against  the  defendant  for  after- 
wards stopping  np  the  drain,  Oraham,  B.,  was  of  opinion  that 
the  right  claimed  nnder  the  licence  granted  by  the  defendant  to 
hare  the  drain  in  the  soil  of  another,  was  an  uncertain  interest  in 
the  land^  within  the  first  section  of  the  Statute  of  Frauds :  and 
not  being  granted  by  any  instrument  in  writings  the  plaintiff  ac- 
quired under  it  a  right  at  will  only,  which  was  determined  by  the 
defendant's  stopping  up  the  drain.  He  therefore  directed  a  non- 
suit, with  leaye  to  the  plaintiff  to  move  to  enter  a  yerdict. 

A  rule  haying  been  obtained  to  set  aside  the  nonsuit,  the  Court 
upon  argument  discharged  it.  The  elaborate  judgment  of  the 
Gonrt^  in  which  all  the  authorities  are  reyiewed,  was  deliyered  by 
Bayley,  J.  ''  A  right  of  way  or  a  right  of  passage  for  water/' 
said  the  learned  Judge, ''  (where  it  does  not  create  an  interest  in 
the  land),  is  an  incorporeal  rights  and  stands  upon  the  same 
footing  with  other  incorporeal  rights,  such  as  rights  of  common, 
rents,  adyowsons,  &c.  It  lies  not  in  liyery  but  in  grant,  and  a 
freehold  interest  in  it  cannot  be  created  or  passed  (eyen  if  a 
chattel  interest  may,  which  I  think  it  cannot),  otherwise  than  by 
deed.  Termee  de  la  Ley,  a  book  of  great  antiquity  and  accuracy^ 
defines  an  easement  to  be  a  priyilege  that  one  neighbour  hath  of 
another  by  charter  or  prescription,  without  profit ;  and  it  instances, 
'as  a  way  or  sink  through  his  land,  or  such  like.'  In  Go.  Litt. 
9a,  Lord  Coke  distinguishes  between  corporeal  things  which  lie 
in  liyery,  and  incorporeal  which  lie  in  grants  and  cannot  pass  but 
by  deed,  as  adyowsons,  commons,  &c.;  and  it  seems  to  be  his 
opinion,  that  (except  in  certain  specified  cases),  where  liyery  is 


(a)  Hewliru  t.  Shippaim,  Liggin$  t.  (b)  1826,  6  B.  A  Or.  221 1  8.  0.,  7  D. 

Inge,  Cocktr  y.  Coufper.  A  B.  788 ;  31  B.  B.  767. 
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HewUn$  t.     necessary  as  to  the  one,  a  deed  is  necessary  as  to  tbe  other.    The 
8h%ppam.      g^me  may  be  collected  from  the  passage  already  cited  from  Co. 
Litt.  42a.    In  Co.  Litt.  169,  the  excepted  case  of  parceners  is 
mentioned :  and  there  it  is  said,  that  though  common  of  estovers 
or  pasture,  or  a  corody,  or  a  way,  lie  in  grant,  they  may,  npon 
partition  between  the  parceners,  be  granted  withoat  deed.    So  both 
Littleton  and  Lord  Coke  state,  in  the  same  part,  that  a  rent  may 
be  granted  in  the  case  of  parceners  for  owelty  of  partition  with- 
out deed ;  and  Lord  Coke  notices  that  rents,  commons,  advowsons, 
and  the  like,  that  lie  in  grant,  though  they  cannot  pass  withoat 
deed,  may  be  divided  between  parceners  by  parol  without  deed. 
Chattels,  whether  real  or  personal,  may  in  general  be  granted 
without  deed :  Sheppard's  Touchstone,  232 ;  and  in  the  case  of 
things  lying  in  livery,  a  demise  thereof  may  be  made  for  any 
number  of  years  at  common  law  without  deed ;  but  Lord  Coke, 
in  Co.  Litt.  85a,  makes  a  distinction  between  original  chattek 
and  chattels  created  out  of  a  freehold  lying  in  grant,  that  the 
former  may  pass  without  deed,  the  latter  cannot  be  created  or 
pass  without  it ;  and  whether  there  is  a  distinction  in  this  respect 
between  chattel  interests  created  out  of  freeholds  lying  in  liveiy 
and  freeholds  lying  in  grant  (which  I  think  there  is  not),  it  is  not 
necessary  to  decide,  because  this  is  the  case  of  a  freehold,  not  of 
a  chattel  interest.     Sheppard,  in  his  Touchst.  231,  lays  it  down, 
that  a  licence  or  liberty  (amongst  other  things)  cannot  be  created 
or  annexed  to  an  estate  of  inheritance  or  freehold  without  deed. 
In  2  Belle's  Abr.  62,  it  is  laid  down  that  a  thing  lying  merely  in 
grant  cannot  pass  without  deed.    In  9  Co.  9,  it  is  said,  arguendo, 
that  tenant  for  life  cannot  by  ward  without  deed  have  the  privilege 
of  being  dispunishable  for  waste ;  and  that  position  is  adopted  in 
Sheppard's  Touchst.  p.  231.   In  G-ilbert's  Law  of  Evidence,  p.  96, 
6th  edition,  this  is  laid  down :  '  If  a  man  shows  title  to  a  thing 
lying  in  grant,  he  fails  if  the  seal  be  tarn  off  from  his  deed;  for  a 
man  cannot  show  a  title  to  a  thing  lying  in  solemn  agreement^ 
but  by  solemn  agreement ;  and  there  can  be  no  solemn  agreement 
without  a  seal,  so  that  possession  alone  is  not  sufficient^  since  the 
thing  itself  does  not  lie  in  possession  but  in  agreement ;  therefore 
a  man  cannot  claim  a  title  to  a  watercourse  but  by  deed,  and  under 
seaV    Bolton  v.  The  Bishop  of  Carlisle  (a)  is  at  variance  with 


(a)  1793,  2  H.  BU  269. 
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the  position  laid  down  by  Lord  Chief  Baron  Gilbert,  that  the  HewUfu  y. 
party  fails  if  the  seal  be  torn  off  the  deed.  It  was  decided  in  that  ^^^^' 
case,  that,  if  the  deed  be  destroyed,  other  evidence  may  be  given 
to  show  that  the  thing  was  once  granted.  The  general  position, 
however,  that  a  man  cannot  claim  title  to  a  thing  lying  in  grant, 
but  by  deed,  was  not  qnestioned  in  that  case.  In  MonJc  v. 
Butler  (a),  where  the  plaintiff  in  replevin  answered  an  avowry  for 
damage  feasant  by  a  plea  of  licence  from  a  commoner  who  had 
right  for  twenty  beasts,  it  was  objected,  that,  if  the  commoner 
could  license,  he  conld  not  do  so  without  deed;  and  of  that 
opinion  was  the  whole  Court  In  Bumsey  v.  Baweon  (6)  the 
objection  to  such  a  licence  on  the  account  of  its  not  being  stated 
to  be  by  deed,  after  verdict  for  the  plaintiff  on  a  collateral  issue, 
was  overruled,  because  the  licence  was  only  to  take  the  profit 
nnic&  vice,  and  because  no  estate  passed  by  it.  Yet  in  a  sub- 
sequent case  of  Hoshine  v.  Robins  (c)  a  similar  objection  was 
overruled,  not  on  the  ground  that  a  parol  licence  would  be 
sofficient,  but  on  the  ground  that  the  objection  to  the  mode  of 
pleading  the  licence  was  waived  by  an  issue  on  a  collateral  point, 
and  that  after  verdict  on  such  issue  it  must  be  taken  that  the 
liceuce  was  by  deed ;  but,  according  to  the  report  in  Saunders, 
Hale,  G.  J.,  and  the  Court,  seemed  to  be  of  opinion,  that  the 
licence  could  not  be  granted  without  deed.  In  Harrison  v. 
Parler  (d),  where  liberty  and  licence,  power  and  authority,  were 
granted  to  the  plaintiff  and  his  heirs  to  build  a  bridge  across  a 
river,  from  plaintiffs  dose  to  a  close  of  Sir  George  Warren,  and 
liberty  and  licence  to  plaintiff  to  lay  the  foundations  of  one  end 
on  Sir  G.'s  close,  the  grant  was  by  deed.  And  in  FenOman  v. 
Smith  (e),  where  the  plaintiff  claimed  to  have  passage  for  water 
by  a  tunnel  over  defendant's  land.  Lord  EUenborough  lays  it 
down  distinctly:  'The  title  to  have  the  water  flowing  in  the 
tannel  over  defendant's  land  conld  not  pass  by  parol  licence 
without  deed/  Upon  these  authorities  we  are  of  opinion,  that, 
althoagh  a  parol  licence  might  be  an  excuse  for  a  trespass  till 
such  licence  were  countermanded,  that  a  right  and  title  to  have 
passage  for  the  water,  for  a  freehold  interest,  required  a  deed  to 
create  it ;  and  that,  as  there  has  been  no  deed  in  this  case,  the 


(a)  1620,  Gro.  Jao.  674.  827. 

(b)  1681, 1  Vent.  18,  25.  (d)  1805,  6  EMt,  154  {  8  B.  B.  4S4. 
(e)  1688, 1  VeaU  128, 163 ;  2  Sannd.  («)  1803,  4  Sut,  107 ;  7  B.  B.  633. 
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present  action,  which  is  founded  on  a  right  and  title,  cannot  be 
supported.   The  case  of  Winter  v.  Broekwell  (a),  which  was  relied 
npon  on  the  part  of  the  plaintifiE,  appears  dearly  distinguishable 
from  the  present.     All  that  the  defendant  there  did,  he  did  ifpcm 
hia  own   land.     He  claimed  no  right  or  easement  npon    the 
.plaintiff's.     The  plaintiff  claimed  a  right  and  easement  against 
him^  yiz.^  the  privilege  of  light  and  air  through  a  parlour  window, 
and  a  free  passage  for  the  smells  of  an  adjoining  house  through 
defendant's  area ;  and  the  only  point  decided  there  was,  that,  as 
the  plaintiff  had  consented  to  the  obstruction  of  such  his  ease- 
ment, and  had  allowed  the  defendant  to  incur  expense  in  making 
such  obstruction,  he  could  not  retract  that  consent  without  reim- 
bursing the  defendant  that  expensa     But  that  was  not  the  case 
of  the  grant  of  an  easement  to  be  exercised  upon  the  grantor's 
land,  but  a  permission  to  the  grantee  to  use  his  own  land  in  a 
way  in  which,  but  for  an  easement  of  the  plaintiff's,  such  grantee 
would  hare  had  a  clear  right  to  use  it.     Webb  y.  Paternoster  (&), 
Wood  y.  Lake  (c),  and  Tayler  y.  Waters  (d),  were  not  cases  of 
freehold  interest,  and  in  none  of  them  was  the  objection  taken 
that  the  right  lay  in  grant,  and  therefore  could  not  pass  without 
deed.    These,  therefore,  cannot  be  considered  as  authorities  upon 
the   point :    and  on  these  grounds,  therefore — that  the  right 
claimed  by  the  declaration  is  a  freehold  right ;  and  that,  if  the 
thing  claimed  is  to  be  considered  as  an  easement,  not  an  interest 
in  the  land,  such  a  right  cannot  be  created  without  deed — we  are 
of  opinion  that  the  nonsuit  was  right,  and  that  the  rule  ought  to 
be  discharged." 

In  Bryan  y.  Whistler  {e),  the  right  to  be  buried  in  a  particular 
yault  was  held  to  be  an  easement  capable  of  being  created  by 
deed  only ;  and  therefore  a  parol  agreement  not  under  seal  was 
held  to  confer  no  right,  though  the  plaintiff  had  paid  a  valuable 
consideration  on  the  faith  of  its  validity. 

In  an  old  case,  which  does  not  appear  to  have  been  adverted  to 
in  more  recent  decisions,  it  was  held  that  a  parol  licence  could 
not  confer  an  easement  to  carry  on  a  noisy  tnide.  In  Bradley  v. 
QUI  (/),  the  plaintiff  brought  an  action  on  the  case  for  a  nuisance 


(a)  1807,  8  East,  809 ;  9  B.  B.  464. 
(&)  1620,  Palm.  71  i  S.  C,  2  BoU.  Bep. 
162 ;  Poph.  161. 
(c)  1761|  Sayer,  8 ;  [infra,  p.  61  n.] 
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[d)  1817,  7  Taunt.  874 ;  18  B.  B.  499. 
(«)  1828, 8  B.  ft  C. 288 ;  S.C.,2Man. 
&  By.  818;  82  B.  B.  389. 
(/)  1688, 1  Lutw.  69. 
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occasioned  by  the  recent  erection  of  a  smith's  forge  and  shop,  so     Bradley  t. 
near  to  the  plaintifPs  house,  that  the  plaintifE  and  his  family         ^*^^* 
were  disturbed  by  the  noise  of  the  defendant's  business.     The 
defendant  pleaded  that  he  had  carried  on  the  trade  of  a  black- 
smith for  twenty  years,  and  that  the  plaintiff  advised  him  to  come 
and  Uye  in  the  said  Jionse  and  carry  on  his  trade  there,  by  reason 
whereof  he  came  to  the  said  house  and  built  there  a  conyenient 
room  to  erect  a  smith's  forge,  trayersing  the  erection  of  any  other, 
smith's  shop.     The  opinion  of  the  Gourt  was,  that  the  action  lay, 
and  that  the  plea  was  no  answer  to  the  declaration,  and  that  the 
traverse  was  idle;  but  the  defendant,  by  consent,  had  liberty  to 
unend  his  plea. 

In  Brown  ▼•  Windsiyr  (a),  the  action  was  brought  for  withdraw-  Brcwn  t. 
ing  support  from  the  plaintiff's  house;  the  eyidence  of  right  to  '^**^^* 
the  support  claimed  consisted  in  proof  of  a  parol  permission  on 
the  part  of  the  then  owner  of  the  defendant's  property  to  the 
jdaintiff,  to  rest  Ids  building  on  a  pine-end  wall  standing  thereon ; 
nnder  this  permission  the  support  had  been  enjoyed  for  twenty- 
six  years.  The  plaintiff  recoyered ;  and  it  was  afterwards  ob- 
jected that  there  could  not  be,  by  law,  such  an  easement  as  the 
light  to  support  for  a  house  in  alieno  solo ;  but  supposing  that 
such  an  easement  could  be  acquired,  no  objection  whatever  was 
made  to  the  mode  of  its  acquisition :  nor  was  any  question  raised 
as  to  whether  an  enjoyment,  commencing  under  a  licence,  would 
confer  an  easement.  The  decision  of  the  Court  cannot,  there- 
fore, be  considered  as  an  authority  upon  this  subject :  nor  does  it 
appear  to  hare  ever  been  treated  as  such  in  the  later  decisions  of 
the  Courts  upon  this  point. 

In  Liggins  y.  Inge  (b),  it  appeared  that  the  predecessor  of  the  Liggine  t. 
pkintiff,  who  was  entitled  to  a  flow  of  water  to  his  mill  over  the  ^^^' 
defendants'  land,  by  a  parol  licence  authorized  the  defendants  to 
cat  down  and  lower  a  bank,  and  to  erect  a  weir  upon  their  own 
land,  the  effect  of  which  was  to  divert  into  another  channel  the 
water  which  was  requisite  for  the  working  of  the  plaintiff's  mill ; 
snbsequently  the  plaintiff  complained  to  the  defendants  of  the 
injnrious  effects  of  the  weir,  and  called  upon  them  to  restore  the 
hank  to  its  ancient  height,  and  to  remove  the  weir ;  and,  upon  a 


(a)  1880, 1  Cr.  4  J.  20.  (h)  1881,  7  BiDg.  682;  S.  0.,  5  M.  A 

P.  712 ;  as  B.  B.  615. 

A  2 


36  ACQUISITION   OF  EASEMENTS. 

Liggim  t.     refusal  on  the  part  of  tbe  defendants  to  do  this^  an  action  was 
^^^'        brought.     Tindal,  0.  J.,  in  his  judgment^  enters  fully  into  the 
question  6f  the  validity  of  parol  licences : — 

"  It  will  be  unnecessary,  on  the  present  occasion^  to  consider 
more  than  one  of  the  questions  which  have  been  argued  at 
the  bar,  viz.  whether  the  present  action,  upon  the  facts  stated 
in  the  award  of  the  arbitrator,  is  maintainable  against  the 
clefendants. 

''The  action  is,  in  point  of  form,  an  action  of  tort,  and  charges 
the  defendants  with  wrongfully  continuing  a  certain  weir  or 
fletcher,  which  the  defendants  had  before  erected  upon  one  of 
the  banks  of  the  river,  and  by  that  means  wrongfully  continuing 
the  diversion  of  the  water,  and  preventing  it  from  Sowing  to  the 
plaintiff's  mill  in  the  manner  it  had  been  formerly  accustomed  to 
do.  It  appeared  in  evidence  before  the  arbitrator,  that  the  bank 
of  the  river  which  had  been  cut  down  was  the  soil  of  the  defen- 
dants, and  that  the  same  had  been  cut  down  and  lowered,  and  the 
weir  erected,  and  the  water  thereby  diverted  by  them,  the  defen- 
dants, at  their  expense,  in  the  year  1822,  nnder  a  parol  licence  to 
then)  given  for  that  purpose  by  the  plaintiff's  father,  the  then 
owner  of  the  mill;  and  that,  in  the  year  1827,  the  plaintiff's 
father  represented  to  the  defendants,  that  the  lowering  and  cut- 
ting down  the  bank  were  injurious  to  him  in  the  enjoyment  of  his 
mill,  and  had  called  upon  them  to  restore  the  bank  to  its  former 
state  and  condition,  with  which  requisition  the  defendants  had 
refused  to  comply. 

''The  question,  therefore,  is,  whether  such  non-compliance, 
and  the  keeping  the  weir  in  the  same  state  after,  and  notwith- 
standing the  countermand  of  the  licence,  is  such  a  wrong  done 
on  the  part  of  the  defendants  as  to  make  them  liable  to  this 
action. 

"  The  argument  on  the  part  of  the  plaintiff  has  been,  that  such 
parol  licence  is,  in  its  nature,  countermandable  at  any  time,  at 
the  pleasure  of  the  party  who  gave  it ;  that,  to  hold  otherwise, 
would  be  to  allow  to  a  parol  licence  the  effect  of  passing  to  the 
defendants  a  permanent  interest  in  part  of  the  water  which  before 
ran  to  the  plaintiff's  mill,  which  interest,  at  common  law,  could 
only  pass  by  grant  under  seal,  being  an  incorporeal  hereditament, 
and  which,  at  all  events,  would  be  determinable  at  the  will  of  the 
grantor,  since  the  Statute  of  Frauds,  as  being  '  an  interest  in^  to^ 
or  out  of  lands,  tenements  and  hereditaments.' 
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"If  it  were  necessary  to  hold^  that  a  right  or  interest  in  any      Liggimv, 

part  of  the  water^  which  before  flowed  to  the  plaintiff's  mill^  most ^^^* 

be  shown  to  have  passed  from  the  plaintiff's  father  to  the  defen- 
dants nnder  the  licence^  in  order  to  justify  the  continuance  of  the 
weir  in  its  original  state,  the  difficulty  above  suggested  would 
undoubtedly  follow ;  for  it  cannot  be  denied,  that  the  right  to 
the  flow  of  the  water,  formerly  belonging  to  the  owner  of  the 
plaintiff's  mill,  could  only  pass  by  grant,  as  an  incorporeal  here- 
ditament, and  not  by  a  parol  licence.  But  we  think  the  operation 
and  effect  of  the  licencOt  after  it  has  been  completely  executed  by 
the  defendants,  is  sufficient,  without  holding  it  to  convey  any 
interest  in  the  water,  to  relieve  them  from  the  burthen  of  re- 
storing to  its  former  state  what  has  been  done  under  the  licence, 
although  snch  licence  is  countermanded :  and,  consequently,  that 
they  are  not  liable  to  an  action  as  wrongdoers,  for  persisting  in 
Buch  refusal. 

'*  The  parol  licence,  as  it  is  stated  in  the  award  of  the  arbi- 
trator, was  a  licence  to  cut  down  and  lower  the  bank,  and  to  erect 
the  weir.  Strictly  speaking,  if  the  licence  was  to  be  confined  to 
those  terms,  it  was  at  once  unnecessary  and  inoperative ;  for  the 
soil  being  the  property  of  the  defendants,  they  would  have  the 
right  to  do  both  those  acts  without  the  consent  of  the  owner  of 
the  lower  mill.  But  as  the  diversion  of  part  of  the  water  which 
before  flowed  to  that  mill  would  be  the  necessary  consequence  of 
such  acta,  it  must  be  taken  that  the  object  and  effect  of  such 
licence  was  to  give  consent,  on  the  part  of  the  plaintiGf s  father, 
to  the  diverting  of  the  water  by  means  of  those  alterations.  We 
do  not,  however,  consider  the  object,  and  still  less  the  effect,  of 
the  parol  licence,  to  be  the  transferring  from  the  plaintiff's  father 
to  the  defendants  any  right  or  interest  whatever  in  the  water 
which  was  before  accustomed  to  flow  to  the  lower  mill,  but  simply 
to  be  an  acknowledgment  on  the  part  of  the  plaintiff's  father,  that 
he  wanted  such  water  no  longer  for  the  purposes  of  his  mill;  and 
that  he  gave  back  again  and  yielded  up,  so  far  as  he  was  con- 
cerned, that  quantity  of  water  which  found  its  way  over  the  weir 
or  fletcher,  which  he  then  consented  should  be  erected  by  the 
defendants.  And  we  think,  after  he  has  once  clearly  signified 
such  relinquishment,  whether  by  words  or  acts,  and  suffered  other 
_per8ons  to  act  upon  the  faith  of  such  relinquishment,  and  to  incur 
expense  in  doing  the  very  act  to  which  his  consent  was  given,  it 
is  too  late  then  to  retract  such  consent,  or  to  throw  on  those 
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LiggUiB  r.     other  pereons  the  barthen  of  restoring  matters  to  their  former 

^^ state  and  condition. 

*'  Water  flowing  in  a  stream,  it  is  well  settled^  by  the  law  o£ 
England,  is  pnblioi  juris.  By  the  Roman  law,  mnning  water^ 
light,  and  air,  were  considered  ss  some  of  those  things  which  had 
the  name  of  res  commnnes,  and  which  were  defined, '  things,  the 
property  of  which  belong  to  no  person,  bnt  the  nse  to  all/  Andj 
by  the  law  of  England,  the  person  who  first  appropriates  any  part 
of  the  water  flowing  through  his  land  to  his  own  use,  has  the  rig^ht 
to  the  nse  of  so  mnch  as  he  thus  appropriates,  against  any  other. 
Bedley  y.  Shaw  (a).  And  it  seems  consistent  with  the  same  prin- 
ciple, that  the  water,  after  it  has  been  so  made  subservient  to 
private  uses  by  appropriation,  should  again  become  publici  juris 
by  the  mere  act  of  relinquishment.  There  is  nothing  unreason- 
able in  holding  that  a  right  which  is  gained  by  occupancy  should 
be  lost  by  abandonment.  Suppose  a  person  who  formerly  had  a 
mill  upon  a  stream,  should  pull  it  down,  and  remoye  the  works, 
with  the  intention  never  to  return;  could  it  be  held  that  the 
owner  of  other  land  adjoining  the  stream  might  not  erect  a  mill 
and  employ  the  water  so  relinquished  ;  or  that  he  could  be  com- 
pellable to  pull  down  his  mill,  if  the  former  mill  owner  should 
afterwards  change  his  determination,  and  wish  to  rebuild  his 
own  ?  In  such  a  case  it  would  undoubtedly  be  a  subject  of  in- 
quiry by  a  jury,  whether  he  had  completely  abandoned  the  use  of 
the  stream,  or  had  left  it  for  a  temporary  purpose  only ;  but,  that 
question  being  once  determined,  there  seems  no  ground  to  con- 
tend that  an  action  would  be  maintainable  against  the  person  who 
erected  the  new  mill,  for  not  pulling  it  down  again  after  notice. 
And  if,  instead  of  his  intention  remaining  uncertain  upon  the  acts 
which  he  had  done,  the  former  proprietor  had  openly  and  ex- 
pressly declared  his  intention  to  abandon  the  stream,  that  is,  if 
he  had  licensed  the  other  party  to  erect  a  mill,  the  same  inference 
must  follow  with  greater  certainty.  Or,  suppose  A.  authorizes 
B.,  by  express  licence,  to  build  a  house  on  B.'s  own  land,  close 
adjoining  to  some  of  the  windows  of  A.'s  house,  so  as  to  intercept 
part  of  the  light;  could  he  afterwards  compel  B.  to  pull  the  house 
down  again,  simply  by  giving  notice  that  he  countermanded  the 
licence  f     Still  further,  this  is  not  a  licence  to  do  acts  which  oon- 

(a)  1806,  6  East,  208 ;  8  R.  B.  466. 
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sist  m  repetition,  as,  to  walk  in  a  park,  to  use  a  carriage-way,  to      Liggins  ▼. 

fisk  in  the  waters  of  another,  or  the  like ;  which  licence,  if  conn-  — 

termanded,  the  party  is  bat  in  the  same  sitnation  as  he  was  before 
it  was  granted  ;  but  this  is  a  licence  to  constmct  a  work,  which  is 
attended  with  expense  to  the  party  nsing  the  licence ;  so  that, 
after  the  same  is  conntermanded,  the  party  to  whom  it  was 
granted  may  sustain  a  heavy  loss.  It  is  a  licence  to  do  some- 
thing, that  in  its  own  nature  seems  intended  to  be  permanent 
and  continaing ;  and  it  was  the  fault  of  the  party  himself,  if  he 
meant  to  reserve  the  power  of  revoking  such  licence,  after  it  was 
carried  into  efFect,  that  he  did  not  expressly  reserve  that  right 
when  he  granted  the  licence,  or  limit  it  as  to  duration.  Indeed, 
the  person  who  authorizes  the  weir  to  be  erected  becomes,  in 
some  sense,  a  party  to  the  actual  erection  of  it ;  and  cannot 
afterwards  complain  of  the  result  of  an  act  which  he  himself 
obntribnted  to  effect. 

"Upon  principle,  therefore,  we  think  the  licence,  in  the  present 
case,  after  it  was  executed,  was  not  oountermandable  by  the 
person  who  gave  it;  and,  consequently,  that  the  present  action 
cannot  be  maintained.  And,  upon  authority,  this  case  appears  to 
be  already  decided  by  that  of  Winter  v.  BroehweU  (a),  which 
rests  on  the  judgment  in  Webb  v.  Paternoster  (6).  We  see  no 
reason  to  doubt  the  authority  of  that  case,  confirmed  as  it  has 
smce  been  by  the  case  of  Tayler  v.  Waters  (c)  in  this  court, 
and  recognized  as  law  in  the  judgment  of  Mr.  Justice  Bayley, 
in  the  case  of  HewKns  v.  Shippam,  in  the  Court  of  King's 
Bench." 

In  Oocker  v.  Oowper  {d) '  the  doctrine  laid  down  in  Sewlins  Cocker  ▼. 
T.  Shippam  was  fully  recognized.  In  that  case  an  action  was  ^^^''^^^ 
brought  for  stopping  up  a  watercourse.  It  appeared  from  the 
award  of  the  arbitrator,  that  the  channel  in  question  consisted  of 
a  drain  and  tunnel,  which  had  been  constructed  in  the  defen- 
dant's land  by  the  plaintiff,  in  the  year  1815,  with  the  verbal 
consent  of  the  then  tenant  and  of  the  defendant,  and  that  the 
water  had  flowed  through  it  up  to  the  year  1833,  when,  upon  the 
plaintifPs  refusal  to  pay  for  the  use  of  the  water,  the  defendant 


(a)  1807.  8  East,  308 ;  9  R.  B.  464.  (c)  1817. 7  Taaat.  388 ;  8.  G.,  2  Manh. 

{I)  1620,  Palmer,  71 ;   8.  0.,  2  BoU.       660 ;  18  B.  B.  499. 
Itep.  162;  Foph.  161.  (d)  1834, 1  G.  M.  A  B.  418. 
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diverted  the  channel.  The  Goart  of  Excheqaer  were  clearly  of 
opinion  that  the  plaintiff  was  not  entitled  to  recover.  '^With 
regard  to  the  qaestion  of  licence/'  said  the  Conrt^  *'  the  case  of 
Hewlina  y.  Shippam  is  decisive  to  show  that  an  easement^  like 
this,  cannot  be  conferred  unless  by  deed ''  (a). 

In  Bridges  v.  Blanehard  (b)  this  point  was  raised  in  argoment, 
bnt  not  decided  by  the  Goart,  as  it  appeared  that  no  licence  had, 
in  fact,  been  given. 

In  Wallts  V.  Harrison  and  others  (c)  an  action  was  brought  by 
the  reversioner,  for  digging  up  the  soil  and  making  embank- 
ments  and  a  railway  over  land  in  the  occupation  of  his  tenant. 
The  defendant,  among  other  pleas,  pleaded,  *'  that  before  the  close 
in  which,  &c.,  became  the  plaintiff's  property,  the  Dean  and 
Ghapter  of  Durham,  being  seised  in  fee  of  the  said  close,  agreed 
with  the  defendants  that  they  should  have  licence,  liberty, 
power  and  authority  to  enter  upon  the  said  close,  and  to  form, 
make  and  maintain  certain  roads,  &c. :  and  that  the  said  Dean 
and  Ghapter  should  ratify  and  confirm  the  same  to  the  defen- 
dants ;  and  that  before  the  plaintiff  had  any  interest  in  the  said 
close,  the  said  Dean  and  Ghapter  g^ve  and  delivered  to  the 
defendants,  at  their  request,  possession  of  the  said  way-leave,  &c., 
over  which  the  said  roads  now  are,  and  at  the  same  time  when 
&c.  had  been  constructed,  with  leave,  licence,  authority  and 
power  to  the  defendants  to  enter  and  set  out  the  same ;  where- 
upon, before,  &c.,  they  entered  and  set  out  the  same : ''  the  plea 
then  alleged  an  indenture  by  which  the  Dean  and  Ghapter 
gpranted  and  demised,  and  granted,  ratified  and  confirmed,  unto 
the  defendants  such  full  liberty,  &c. ;  and  averred  that  the  defen- 
dants, by  virtue  of  such  leave,  &c.,  and  sach  indenture,  had  made 
the  road,  and  unavoidably  committed  the  said  trespasses.  To 
this  plea  the  plaintiff  demurred  on  the  ground  that  the  right  of 
making  the  road  was  a  matter  which  lay  in  grant,  and  could  only 
be  conferred  by  deed  and  not  by  parol,  and  the  deed  mentioned 
in  the  plea,  as  it  appeared  on  oyer,  did  not  amount  to  a  con- 
firmation of  any  prior  licence  by  deed.  The  Gourt  held  the  plea 
to  be  bad,  as  such  a  licence  might  be  countermanded  at  any  time 
by  the  owner  of  the  land  who  granted  it,  and  at  all  events  could 
not  be  binding  on  his  transferee. 


(a)  See  alio  Bryan  y.TF7it«t{«r  (1828), 
8  B.  Jb  G.  288 1  82  fi.  B.  888. 


(h)  1884, 1  A.  A  E.  636. 
[c)  18S8,  4  M.  ft  W.  588. 
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Lord  Abinger^  G.  B.^  said,  in  delivering  judgment,  ^'  Then,  WoIUm  ▼. 
treatiog  it  as  a  plea  of  licenoe,  I  think  it  is  bad  on  general  ga"^*o»» 
demnrrer,  because  a  mere  parol  licence  to  enjoy  an  easement  on 
the  land  of  another  does  not  bind  the  grantor,  after  he  has  trans- 
ferred his  interest  and  possession  in  the  land  to  a  third  person. 
I  never  heard  it  supposed,  that  if  a  man  out  of  kindness  to  a 
neighbour  allows  him  to  pass  over  his  land,  the  transferee  of  that 
land  is  bound  to  do  so  likewise.  But  it  is  said  that  the  defen- 
dant should  have  had  notice  of  the  transfer.  This  is  new  law  to 
me.  A  person  is  bound  to  know  who  is  the  owner  of  the  land 
upon  which  he  does  that  which,  prim&  facie,  is  a  trespass.  Even 
if  this  were  not  so,  I  think  the  defendants  ought,  in  excuse  of 
their  trespass,  to  have  pleaded  the  fact  that  they  had  no  notice  of 
the  transfer.  It  is  trne  it  would  be  the  assertion  of  a  negative. 
But  I  think  this  would  be  one  of  those  cases  where,  to  make  a 
title  or  excuse  good,  a  negative  should  be  shown  on  the  pleadings, 
even  if  the  proof  of  the  affirmative  might  be  on  the  opposite 
party.  As  to  the  case  of  Wehh  v.  Paternoster,  the  grant  of  the 
licence  to  pat  the  haystack  on  the  premises  was  in  fact  a  gprant  of 
the  occupation  by  the  haystack,  and  the  party  might  be  con- 
sidered in  possession  of  that  part  of  the  land  which  the  haystack 
occapied,  and  that  might  be  granted  by  parol/'  And  Parke, 
Baron,  added,  "  Then  with  regard  to  the  licence,  the  plea  is  bad 
in  snbetance.  We  are  not  called  upon  in  this  case  to  consider, 
whether  a  licence  to  create  or  make  a  railroad,  granted  by  a 
former  owner  of  the  soil,  is  countermandable  after  expense  has 
been  incurred  by  the  licensee,  which  was  the  question  in  Winter 
T.  Brockwell;  for  it  is  not  alleged  that  there  has  been  any 
expense  incurred  in  consequence  of  the  licence,  and  therefore  it 
remains  executory ;  and  I  take  it  to  be  clear,  that  a  parol  execu- 
tory licence  is  countermandable  at  any  time ;  and  if  the  owner  of 
land  grants  to  another  a  licence  to  go  over  or  do  any  act  upon  his 
close,  and  then  conveys  away  that  close,  there  is  an  end  to  the 
hoenoe;  for  it  is  an  authority  only  with  respect  to  the  soil  of  the 
grantor;  and  if  the  dose  ceases  to  be  his  soil,  the  authority  is 
instantly  gone.  Webb  v.  Paternoster  is  very  distinguishable 
from  this  case,  for  there  the  licence  was  executed,  by  putting  the 
stack  of  hay  on  the  land ;  the  plaintiffs  there  had  a  sort  of 
interest  against  the  licenser  and  his  assigns;  but  a  licence 
executory  is  a  simple  authority  excusing  trespasses  on  the 
close  of   the  grantor,  as  long  as  it  is  his  and  the  licence  is 


42 


ACQUISITION   OF  BASEMENTS. 


WaUis  V. 
Hwrrison, 

Besnltof 
anthorities. 


Gonoordanoe 
of  the  oiyil 
law. 


ancoantermanded,  but  ceases  the  moment  tlie  property  passes  to 
another"  (a). 

The  result  of  above  cases  appears  to  be  this — that  a  man  may, 
in  some  cases,  by  parol  licence,  relinquish  a  right  which  he  has 
acquired  in  addition  to  the  ordinary  rights  of  property,  and  thus 
restore  his  own  and  his  neighbour's  property,  to  their  ori^nal 
and  natural  condition  {b) ;  but  he  cannot,  by  such  means,  impose 
any  burthen  upon  land  in  derogation  of  such  ordinary  rights  of 
property  (e)  — as,  for  instance,  a  parol  licence  ^ill  be  valid  to  baild 
a  wall  in  front  of  his  ancient  windows,  while  a  similar  permission 
to  turn  a  spout  on  his  land  from  a  neighbouring  house  will  be 
invalid  and  revocable ;  but  it  should  seem,  in  order  that  a  parol 
licence  should  have  this  effect,  the  act  licensed  should  be  ezecated, 
and  the  necessary  consequence  of  such  execution  should  be,  per 
se,  the  extinguishment  of  the  right ;  for  the  cases  do  not  appear 
to  furnish  any  authority  for  saying,  that  where  the  extinguish- 
ment of  an  easement  would  depend  upon  a  repetition  of  the 
licensed  acts,  a  parol  licence  would  be  sufficient  to  effect  it ;  and, 
indeed,  where  the  acts  from  their  nature  lie  in  repetition,  such 
licence  could  not  be  executed. 

This  doctrine,  that  an  easement  may  be  extinguished  by  an 
execnted  authority  to  a  man  to  do  an  act  on  his  own  land,  the 
necessary  consequence  of  which  will  be  such  extinguishment, 
coincides  with  the  provision  of  the  civil  law : — "  If  I  have  the 
right  of  discharging  my  eaves'  dropping  into  your  area,  and  I 
authorize  you  to  build  in  this  area,  I  lose  my  right  of  discharge ; 
and  so,  if  I  have  a  right  of  way  over  your  property,  and  I 
authorize  you  to  do  anything  in  the  place  over  which  my  right  of 
way  exists,  I  lose  my  right  of  way"  (i). 

As  to  the  case  of  Tayler  v.  Waters,  not  only  are  ifcs  general 


(a)  [See  Roffey  r.  HenderBon  (1851),  17 
Q.  B.  674,  where  the  plaintiff  claimed  a 
right  to  enter  a  house  in  the  poaeeeaion 
of  the  defendant  for  the  parpoee  of 
remoTing  fixturea,  under  a  lioenoe  given 
for  that  purpose  bj  the  lessor,  who  de- 
mised the  house  to  the  defendant  sub- 
sequently to  the  giving  of  the  lioenoe ; 
and  Coleman  ▼.  Foster  (1866),  1  H.  ft  N. 
37,  in  which  a  lioenoe  to  enter  a  play- 
house was  set  up  against  a  subsequent 
lessee  of  the  playhouse  :  the  attempts 
in  both  oases  were  unsuocessfol.] 


(h)  [See  post,  Part  V.  Chap.  U. 
Sects.  2,  8,  on  the  extinguishment  of 
easements.] 

(e)  [See  the  following  section  as  to 
the  effect  in  equity  of  such  oases.] 

(d)  Si  stillicidii  immittendi  jus  hs- 
beam  in  aream  tuam,  et  permisero  jus 
tibi  in  e4  areft  SBdifioandi,  stillioidii  im- 
mittendi jus  amitto  ;  et  similiter  si  per 
tuum  f  andum  via  mihi  debeatur,  et  per- 
misero tibi  in  eo  loco  per  quem  via  mihi 
debetur,  aliquid  fiaoere,  amitto  jus  vie. 
— Dig.  8,  6,  8,  Quem  serv.  amit. 
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positions  overmled  by  tlie  more  recent  decisions  of  Hewlins  ▼.      aetnlt  of 
Shippam  and  Cocker  t.  Cowper,  bat  it  is  in  itself  open  to  the  0" — '- 

ob]ection*of  depending  npon  the  two  cases  already  adverted  to^ 
and  on  a  total  misconception  of  the  case  of  Winter  v.  BrochwelL 
Gibbs,  G.  J.y  evidently  overlooks  the  important  distincfcion  between 
a  licence  to  do  a  thing  npon  a  man's  own  land  and  a  licence  to  do 
something  on  the  land  of  the  licenser ;  the  latter  was  the  case 
tben  before  him^  whereas  Winter  v.  Broehwell  was  the  former. 

"Winter  v.  Broehwell"  said  Bayley^  J.,  in  delivering  the 
judgment  of  the  Conrt  in  Hewlins  v.  Bhippam,  ''was  not  the 
case  of  the  grant  of  an  easement  to  be  exercised  apon  the 
grantor's  land^  bat  a  permission  to  the  grantee  to  nse  his  own 
land  in  a  way  in  which  but  for  an  ecLsement  of  the  plaintiff's, 
inch  grantee  wonld  have  had  a  clear  right  to  nse  it/' 

The  whole  cnrrent  of  decisions  is  in  favoar  of  the  view  here 
teksD,  with  the  exception  of  Tayler  v.  Waters,  and  the  earlier 
cases  of  WM  v.  Paternoster  and  Wood  v.  Lake,  relied  npon  by 
the  G. J.  Gibbs  in  his  judgment.  In  Webb  v.  Paternoster  a  parol 
licence  had  been  given  to  the  plaintiff  to  lay  a  stack  of  hay  on  the 
land  of  the  defendant's  lessee  for  a  reasonable  time ;  the  lessee 
turned  his  cattle  npon  the  land,  and  for  this  the  action  was 
bionght.  The  decision  of  the  Goart  in  favoar  of  the  defendant 
went  on  the  gronnd,  that  a  reasonable  time  had  expired ;  and  the 
observations  of  the  Goart  were,  conseqaently,  altogether  extra- 
pdiciaL  In  Wood  v.  Lake  a  parol  licence  was  given  to  stack  coals 
on  defendant's  land  for  seven  years^  and  the  Goart  of  King's 
Bench  held  that  snch  licence  conld  not  be  revoked  at  the  end  of 
diree  years.  It  seems  impossible  to  reconcile  either  the  dictum 
in  Webb  v.  Paternoster,  or  the  decision  of  the  Goart  in  Wood  v. 
Lake,  with  the  more  recent  decision  of  the  Goart  of  King's 
Bench  in  Bex  v.  Somdon^on-tlie'-'Hill  {a),  in  which  a  settlement 
was  claimed  in  respect  of  a  cottage  bnilt  on  the  waste  of  the 
manor  by  the  parol  licence  of  the  lord.  It  was  there  urged  in 
argument^ ''  that  it  was  unreasonable^  that,  after  a  party  has  been 
led  to  incur  expense  in  consequence  of  having  obtained  a  licence 
from  another,  that  the  other  should  be  permitted  to  recall  his 
iicencei  and  treat  him  as  a  trespasser ;  for  which  reason  it  was 
laid  down,  that  a  licence  executed  is  not  countermandable,  but 
only  when  it  is  executory."    But  Lord  Ellenborough  said,  "  A 

(a)  1816,  4  M.  &  SeL  562. 
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licence  is  not  ft  grant,  bat  may  be  recalled  immediately ;  and  so 
might  this  licence  the  day  after  it  was  granted/' 

Bat,  indeed,  anthority  is  hardly  necessary  to  coantervail  these 
two  cases,  as  in  neither,  as  was  observed  by  the  Goart  of  King's 
Bench  in  HefJoUnB  y.  Shippam,  does  it  appear  that  the  objection 
was  taken — ^that  the  right  lay  in  grant,  and  therefore  coald  not 
pass  without  deed ;  in  addition  to  which  it  may  be  observed,  that 
the  case  in  Sayer  is  of  doabtfal  authority  (a).  Mr.  Starkie  (b) 
observes,  **  that  the  interest  conferred  in  this  case  amounted  to 
a  lease,  inasmuch  as  the  party  was  to  have  the  sole  use  of  that 
part  of  the  close  on  which  he  was  to  stack  his  coals." 

In  WaUia  v.  Harrison^  Baron  Parke  adverted  to  Winter  ▼• 
Brock  well  as  raising  the  question,  whether  ''where  a  licence  has 
been  executed,  and  expense  incurred  by  the  licensee  in  so  doing, 
it  would  be  countermandable,  although  the  easement  was  to  be 
enjoyed  in  the  land  of  the  licenser."  This  point  was  not  judi- 
cially before  the  Court  in  Wallia  v.  Harriean ;  nor  were  the  cases 
of  Hewlins  v.  Shippam  and  OocJcer  v.  Ootvper  alluded  to  ;  in  both 
<^of  which  the  licence  was  held  to  be  revocable,  although  it  had 
been  executed,  and  expense  incurred  by  the  licensee,  acting  under 
the  express  permission  of  the  owner  of  the  soil. 

Since  the  first  edition  of  this  work  was  published,  all  the 
authorities  on  the  subject  have  been  reviewed  by  the  Court  of 
Exchequer  in  the  case  of  Wood  v.  Leadbitter  (c).  The  above 
doctrine  was  recognized  to  the  fullest  extent.  The  judgment 
clearly  and  authoritatively  points  out  the  different  effect  of  a 
licence  and  a  grant;  and  removes  any  doubt  that  may  have 
existed  as  to  the  necessity  of  a  deed  to  create  an  easement  by 
express  agreement.  "  This  was  an  action,"  said  Alderson,  B.,  in 
delivering  the  judgment  of  the  Court,  ''  tried  before  my  brother 
Bolfe  at  the  sittings  after  last  Trinity  term.  It  was  an  action  for 
an  assault  and  false  imprisonment.  The  plea  (on  which  alone 
any  question  arose)  was  that  at  the  time  of  the  alleged  trespasa 
the  plaintiff  was  in  a  certain  close  of  Lord  Eglintoun,  and 
the  defendant,  as  the  servant  of  Lord  Eglintoun,  and  by  his 
command,  laid  his  hands  upon  the  plaintiff  in  order  to  remoTe 
him  from  the  said  close,  using  no  unnecessary  violence.   Beplica- 


(a)  Sogden's  V.  k  P.  80, 9th  ed.;  [128, 
14th  ed.] 

(b)  Erid.  vol.  2,  2nd  ed.,  p.  842,  n.  f. 


(c)  1846,  18  M.  &  W.  888 ;  see  also 
Bird  y.  Higgint^n  (1887),  6  A.  A  E. 
824. 
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tjon^  tliat^  at  the  time  of  sacli  removal,  the  plaintiff  was  in  the  Wood  ▼. 
said  close  by  the  leave  and  licence  of  Lord  Eglintoun.  The  ^^°^^^*^' 
leave  and  licence  was  traversed  by  the  defendant,  and  issue  was 
joined  on  that  traverse.  On  the  trial  it  appeared  that  the  place 
from  which  the  plaintiff  was  removed  by  the  defendant  was  the 
incloenre  attached  to  land  snrronnding  the  great  stand  on  the 
Doncaster  raceconrse :  that  Lord  Eglintoan  was  steward  of  the 
races  there  in  the  year  1843;  that  tickets  were  sold  in  the  town 
of  Doncaster  at  one  guinea  each,  which  were  understood  to 
entitle  the  holders  to  come  into  the  stand,  and  the  inclosure  sur- 
rounding it,  and  to  remain  there  every  day  during  the  races. 
These  tickets  were  not  signed  by  Lord  Eglintoun,  but  it  must  be 
assumed  that  they  were  issued  with  his  privity.  It  further  > 
appeared,  that  the  plaintiff,  having  purchased  one  of  these  tickets, 
came  to  the  stand  during  the  races  of  the  year  1843,  and  was 
there  or  in  the  inclosure  while  the  races  were  going  on,  and  while 
there,  and  during  the  races,  the  defendant,  by  the  order  of  Lord 
Eglintoun,  desired  him  to  depart,  and  gave  him  notice  that  if  he 
did  not  go  away  force  would  be  used  to  turn  him  out.  It  must 
be  assumed  that  the  plaintiff  had  in  no  respect  misconducted 
himself,  and  that,  if  he  had  not  been  required  to  depart  his 
coming  upon  and  remaining  in  the  inclosure  would  have  been  an 
act  justified  by  his  purchase  of  the  ticket.  The  plaintiff  refused 
to  go,  and  thereupon  the  defendant,  by  order  of  Lord  Eglintoun, 
forced  him  out,  without  returning  the  guinea,  using  no  unneces- 
sary violence. 

''My  brother  Bolfe,  in  directing  the  jury,  told  them,  that,  even 
assuming  the  ticket  to  have  been  sold  to  the  plaintiff  under  the 
sanction  of  Lord  Eglintoun,  still  it  was  lawful  for  Lord  Eglin- 
toan, without  returning  the  guinea,  and  without  assigning  any 
reason  for  what  he  did,  to  order  the  plaintiff  to  quit  the  inclosure, 
and  that,  if  the  jury  were  satisfied  that  notice  was  given  by  Lord 
Eglintoun  to  the  plaintiff,  requiring  him  to  quit  the  ground,  and 
that,  before  he  was  forcibly  removed  by  the  defendant^  a  reason- 
able time  had  elapsed,  during  which  he  might  conveniently  have 
gone  away,  then  the  plaintiff  was  not,  at  the  time  of  the  removal, 
on  the  place  in  question  by  the  leave  and  licence  of  Lord  Eglin^ 
ioun.  On  this  direction  the  jury  found  a  verdict  for  the  defen- 
dant In  last  Michaelmas  Term  Mr.  Jervis  obtained  a  rule  nisi  to 
set  aside  the  verdict  for  misdirection,  on  the  ground  that,  under 
the  drcomstanoes.  Lord  Eglintoun  must  be  taken  to  have  given 
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Wood  V.  the  plaintiff  leave  to  come  into  and  remain  in  the  inclosure  during 
^' ..  the  races ;  that  each  leave  was  not  reyocable,  at  all  events  with- 
out retnming  the  guinea;  and  so  that,  at  the  time  of  the  removal, 
the  plaintiff  was  in  the  inclosure  by  the  leave  aud  licence  of  Lord 
Eglintoun.  Cause  was  shown  during  last  term,  and  the  question 
was  argued  before  my  brothers  Parke  and  BolfCi  and  myself ;  and 
on  account  of  the  conflicting  authorities  cited  in  the  argument, 
we  took  time  to  consider  our  judgment,  which  we  are  now  pre- 
pared to  deliver. 

''  That  no  incorporeal  inheritance  affecting  land  can  either  be 
'created  or  transferred  otherwise  than  by  deed,  is  a  proposition  so 
well  established  that  it  would  be  mere  pedantry  to  cite  authorities 
in  support.  AH  such  inheritances  are  said  emphatically  to  lie  in 
grant,  and  not  in  livery,  and  to  pass  by  mere  delivering  of  the 
deed.  In  all  the  authorities  and  text-books  on  the  subject,  a 
deed  is  always  stated  or  assumed  to  be  indispensably  requisite. 

''And  although  the  older  authorities  speak  of  incorporeal 
inheritances,  yet  there  is  no  doubt  but  that  the  principle  does 
not  depend  on  the  quality  of  interest  granted  or  transferred,  but 
on  the  nature  of  the  subject-matter:  a  right  of  common,  for 
instance,  wkich  is  a  profit  &  prendre,  or  a  right  of  way,  which  is 
an  easement,  or  right  in  nature  of  an  easement,  can  no  more  be 
granted  or  conveyed  for  life  or  for  years  without  a  deed,  than  in 
fee  simple.  Now^  in  the  present  case,  the  right  claimed  by  tho 
plaintiff  is  a  right,  during  a  portion  of  each  day,  for  a  limited 
number  of  days,  to  pass  into  and  through  and  to  remain  in  a 
certain  close  belonging  to  Lord  Eglintoun;  to  go  and  remain 
where  if  he  went  and  remained,  he  would,  but  for  the  ticket,  be 
a  trespasser.  This  is  a  right  affecting  land  at  least  as  obviously 
and  extensively  as  a  right  of  way  over  the  land, — it  is  a  right  <^ 
way  and  something  more :  and  if  we  had  to  decide  this  case  on 
general  principles  only,  and  independently  of  authority,  it  would 
appear  to  us  perfectly  clear  that  no  such  right  can  be  created 
otherwise  than  by  deed.  The  plaintiff,  however,  in  this  case 
argues,  that  he  is  not  driven  to  claim  the  right  in  qaestion  strictly 
as  grantee.  He  contends  that,  without  any  grant  from  Lord  Eg- 
lintoun, he  had  licence  from  him  to  be  in  the  close  in  question 
at  the  time  when  he  was  turned  out,  and  that  such  licence  was, 
under  the  circumstances,  irrevocable.  And  for  this  he  relies 
mainly  on  four  cases,  which  he  considers  to  be  expressly  in  point 
for  him,  viz.,  Webb  v.  Paternoster,  reported  in  five  different  books. 
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namely.  Palmer^  71;  Boll.  143,  152;   Noy,  98;   Popham,  151;       WoodY, 
and  Godbolt,  282;  Wood  v.  Lake  (a),  Tayler  v.  Waters  (6),  and     ^^**^- 
Wood  V.  Manley  (c). 

"As  the  argument  of  the  plaintiff  rested  almost  entirely  on 
the  authority  of  these  four  cases,  it  is  very  important  to  look  to 
them  minutely,  in  order  to  see  the  exact  points  which  they  seve- 
rally decided. 

"Before,  however,  we  proceed  to  this  investigation,  it  may  be 
convenient  to  consider  the  nature  of  a  licence,  and  what  are  its 
legal  incidents.  And,  for  this  purpose,  we  cannot  do  better  than 
refer  to  Lord  C.  J.  Yanghan's  elaborate  judgment  in  the  case  of 
Thomas  v.  Sorrell^  as  it  appears  in  his  Beports.  The  question 
there  was  as  to  the  right  of  the  Crown  to  dispense  with  certain 
statutes  regulating  the  sale  of  wine,  and  to  license  the  Vintners' 
Company  to  do  certain  acts  notwithstanding  those  statutes. 

''  In  the  course  of  his  judgment  the  Chief  Justice  says  (d), '  A 
dispensation  or  licence  properly  passeth  no  interest,  nor  alters  or 
transfers  propertyjn  anything,  but  only  makes  an  action  lawful, 
which  without  it  had  been  unlawful.  As  a  licence  to  go  beyond 
the  sesfl,  to  hunt  in  a  man's  park,  to  come  into  his  house,  are 
only  actions  which,  without  licence,  had  been  unlawf  al.  But  a 
licence  to  hunt  in  a  man's  park,  and  carry  away  the  deer  killed 
to  Lis  own  use ;  to  cat  down  a  tree  in  a  man's  gronnd,  and  to 
carry  it  away  the  next  day  after  to  his  own  use,  are  licences  as  to 
the  acts  of  hunting  and  cutting  down  the  tree,  but  as  to  the  carry* 
ing  away  of  the  deer  killed  and  tree  cat  down,  they  are  grants. 
So,  to  license  a  man  to  eat  my  meat,  or  to  fire  the  wood  in  my 
chimney  to  warm  him  by,  as  to  the  actions  of  ealAng^  firing  my 
wood,  and  warming  him,  they  are  licences ;  but  it  is  conseqaent 
necessarily  to  those  actions  that  my  property  may  be  destroyed 
in  the  meat  eaten,  and  in  the  wood  burnt.  So  as  in  some  cases, 
by  consequent  and  not  directly,  and  as  its  effect,  a  dispensation  or 
licence  may  destroy  and  alter  property.' 

"Now,  attending  to  this  passage,  in  conjunction  with  the  title 
'Licence,'  in  Brooke's  Abridgment,  from  which,  and  particularly 
from  paragraph  15,  it  appears  that  a  licence  is  in  its  nature  re- 
vocable, we  have  before  us  the  whole  principle  of  the  law  on  this 
subject.    A  mere  licence  is  revocable :  but  that  which  is  called  a 


(a)  1761,  Sayer,  3.  (c)  1839, 11  A.  ft  X.  80 ;  3  Per.  ft  D.  6c 

(b)  1817,  7  Taunt.  374;  18  B.  B.  4d9.         {d)  Yaaghan,  361. 
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Woody.       licence  is  often  sometliing  more  than  a  licence;   it  often  oom- 
^^^°^^^^^'     prises  or  is  connected  with  a  gn,nt,  and  then  the  party  who  haa 
given  it  cannot  in  general  revoke  it,  so  as  to  defeat  his  grant,  to 
which  it  was  incident. 

''  It  may  farther  be  observed,  that  a  licence  nnder  aeal  (pro- 
vided it  be  a  mere  licence)  is  as  revocable  as  a  licence  by  parol ; 
and,  on  the  other  hand,  a  licence  by  parol,  conpled  with  a  grant, 
is  as  irrevocable  as  a  licence  by  deed,  provided  only  that  the  g^nt 
is  of  a  natnre  capable  of  being  made  by  parol.  Bat  where  there 
is  a  licence  by  parol,  conpled  with  a  parol  grant,  or  pretended 
grant,  of  something  which  is  incapable  of  being  granted  other- 
wise than  by  deed,  there  the  licence  is  a  mere  licence ;  it  is  not 
an  incident  to  a  valid  grant,  and  it  is  therefore  revocable.  Thns^ 
a  licence  by  A.  to  hnnt  in  his  park,  whether  given  by  deed  or  by 
parol,  is  revocable ;  it  merely  renders  the  act  of  hunting  lawful^ 
which,  without  the  licence,  wonld  have  been  nnlawfal.  If  the 
licence  be,  as  put  by  Chief  Justice  Vaughan,  a  licence  not  only 
to  hunt,  but  also  to  take  away  the  deer  when  killed  to  his  own 
use,  this  is  in  truth  a  grant  of  the  deer,  with  a  licence  annexed  to 
come  on  the  land :  and  supposing  the  grant  of  the  deer  to  be 
good,  then  the  licence  would  be  irrevocable  by  the  party  who  had 
given  it :  he  would  be  estopped  from  defeating  his  own  grant,  or 
act  in  the  nature  of  a  grant.  But  suppose  the  case  of  a  parol 
licence  to  come  on  my  lands,  and  there  to  make  a  watercourse,  to 
flow  on  the  land  of  the  licensee.  In  such  a  case  there  is  no  valid 
grant  of  the  watercourse,  and  the  licence  remains  a  mere  licence^ 
and  therefore  capable  of  being  revoked.  On  the  other  hand,  if 
such  a  licence  were  granted  by  deed,  then  the  question  would  be 
on  the  construction  of  the  deed,  whether  it  amounted  to  a  grant 
of  the  watercourse;  and,  if  it  did,  then  the  licence  would  be 
irrevocable. 

"  Having  premised  these  remarks  on  the  general  doctrine,  we 
will  proceed  to  consider  the  four  cases  relied  on  by  Mr.  Jervis  for 
the  plaintiff.  The  first  was  WM  v.  Paternoster,  That,  as  ap- 
pears from  the  report  in  BoUe,  was  an  action  of  trespass,  brought 
against  the  defendant  for  eating,  by  the  mouths  of  his  cattle,  the 
plaintiff's  hay.  The  defendant  justified  under  Sir  William  Plum- 
mer,  the  owner  of  the  fee  of  the  close  in  which  the  hay  was, 
averring  that  Sir  W.  Plummer  leased  the  close  to  him,  and  there- 
fore, as  lessee,  he  turned  his  cattle  into  the  close,  and  they  ate 
the  hay.     The  plaintiff  replied,  that,  before  the  making  of  the 
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lease.  Sir  W.  Plommer  had  lieeneied  him  to  place  the  hay  on  the       Wood  ▼. 
doee  till  he  coald  oonveniently  sell  it,  and  that  before  he  coald     ^*^^**^' 
oonveniently  sell  it,  Sir  W.  Plammer  leased  the  land  to  the 
defendant.     The  defendant  demorred  to  the  replication. 

''From  the  arguments,  as  given  in  Bolle,  it  appears  that  the 
plaintifiPs  coansel,  who  was  first  heard,  contended,  first,  that  the 
licence,  being  a  licence  for  profit  and  not  merely  for  pleasure, 
and  being  also  for  a  certain  time  only,  namely,  till  he  conld  sell 
his  hay,  was  not  revocable:  and,  secondly,  even  if  the  licence 
was  revocable,  still  that  the  lease  to  the  defendant  was  an  implied, 
and  not  an  express  revocation,  and  therjefore  was  inoperative 
against  him  without  notice ;  and  for  this  he  referred  to  Mallory*s 
Case  (a).  To  this  latter  proposition  the  Court  appears  to  have 
assented ;  but  Dodderidge,  J.,  suggested,  that,  even  if  the  licence 
was  in  force,  still  the  licenser  did  not  by  such  a  licence  preclude 
himself,  nor,  consequently,  his  tenant,  from  turning  cattle  on  the 
land,  and  that  the  licensee  ought  to  have  taken  care  to  protect 
the  hay  from  the  cattle.  As  to  this,  however,  the  Chief  Justice 
expressed  a  doubt.  The  defendant's  counsel  was  heard  some  days 
afterwards,  and  he  alleged  that  it  appeared  by  the  record,  that 
tiie  plaintiff  had  had  two  years  to  sell  his  hay  before  the  defen- 
dant's cattle  had  eaten  it ;  and  he  argued  that  the  Court  would 
say,  as  matter  of  law,  that  this  was  more  than  reasonable  time ; 
and  to  this  the  Court  assented.  The  plaintiff's  counsel,  in  reply, 
reverted  to  the  distinction  between  the  licence  for  profit  and  a 
licence  for  pleasure ;  bat  Dodderidge  denied  it,  and  said  that  a 
licence  to  dig  gravel,  though  a  licence  for  profit,  is  revocable ; 
and  he  said  that  the  true  distinction  was  between  a  mere  licence, 
and  a  licence  coupled  with  an  interest.  Judgment  was  eventually 
given  for  the  defendant,  on  the  ground  that  the  plaintiff  had  had 
more  than  reasonable  time  to  sell  the  hay. 

"  It  will  be  seen,  therefore,  that  the  only  two  points  decided 
were,  first,  that  the  question  of  reasonable  time  was  for  the 
Court,  and  not  for  the  jury ;  and,  secondly,  that  two  years  was 
more  than  a  reasonable  time.  The  decision,  therefore,  itself  has 
no  bearing  on  the  point  for  which  it  was  cited;  and  the  only 
support  which  the  case  affords  to  the  doctrine  contended  for  by 
the  present  plaintiff  is  what  is  said,  in  the  report  of  the  case  in 
Popham,  to  have  been  agreed  by  the  Court,  namely,  that  a  licence 


(a)  1738,  5  Sep.  HI. 
0. 
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Wood  r,       for  profit  for  a  term  certain  is  not  revocable ;    a  proposition  to 
Leadbitter.     ^}^iq}^^  ^ith  the  qualification  we  have  already  pointed  out,- we 

entirely  accede.  It  is,  moreover^  by  no  means  certain  that  the 
licence  in  Webb  v.  Paternoster  was  not  a  licence  under  seal. 
The  defendant's  counsel  appears,  from  the  report  in  Rolle,  to 
speak  of  the  plaintiff  as  grantee  of  the  liberty  to  stack  hay,  &c. ; 
a  form  of  expression  not  very  appropriate,  if  used  in  respect  of  a 
party  who  had  a  mere  parol  licence;  and  the  Chief  Justice, 
according  to  the  report  in  Popham  and  Palmer,  says  that  the 
plaintiff  had  an  interest  which  charged  the  land,  into  whose  hands 
soever  it  should  come.  And  Dodderidge,  J.,  according  to  the 
report  in  Palmer,  arguing  that  the  lessee  certainly  might  turn  his 
cattle  into  his  own  field,  and  was  not  bound  to  stop  their  months^ 
says  it  was  folly  of  the  plaintiff  that  he  did  not,  together  with  the 
licence,  take  a  covenant  that  it  should  be  lawful  for  him  to  fence 
the  hay  with  a  hedge.  From  these  expressions  (and  there  are 
others  in  the  various  reports  of  the  case  having  a  similar  aspect), 
it  certainly  seems  possible  that  the  licence  was  nnder  seal ;  and 
then  the  only  point  would  be  that  which  alone  was  in  fact  decided, 
namely,  whether,  supposing  the  plaintiff  to  have  acquired  by 
grant  a  right  to  stack  his  hay  on  the  land  for  a  limited  time,  that 
limited  time  had  expired.  Even  supposing  the  licence  to  have 
been  a  mere  parol  licence,  yet  the  strong  probability  is  that  Webb 
had  purchased  the  hay  from  Sir  W.  Plummer  as  a  growing  crop, 
with  liberty  to  stack  it  on  the  land,  and  then  the  parol  licence 
might  be  good  as  a  licence  coupled  with  an  interest.  Be  this, 
however,  as  it  may,  the  decision,  as  we  have  already  pointed  out, 
has  very  little,  or  rather  no  bearing  on  the  case  before  us ;  and 
the  judgment  of  Dodderidge,  J.,  as  given  both  in  Bolle  and 
Palmer,  is  in  strict  accordance  with  what  was  afterwards  laid 
down  by  Vaughan,  C.  J.,  and  which  we  consider  to  be  consonant 
both  to  principle  and  authority. 

''  The  next  decision  in  order  of  time  is  that  of  Wood  v.  Lake, 
in  Sayer,  p.  3.  There  the  defendant  had,  by  a  parol  agreement, 
given  liberty  to  the  plaintiff  to  stack  coals  on  the  defendant's 
land  for  a  term  of  seven  years.  After  the  plaintiff  had  enjoyed 
this  privilege  for  three  years,  the  defendant  locked  up  the  gate  of 
the  close.  No  report  is  given  in  Sayer  of  the  arguments  at  the 
bar.  But  from  a  MS.  report  of  the  same  case,  referred  to  by 
Gibbs,  C.  J.,  in  the  case  of  Tayler  v.  Waters,  and  which  MS.  we 
have  had  an  opportunity  of  consulting,  through  the  kindness  of  ^ 
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the  representatives  of  the  late  Mr.  Justice  Barroagh  (a),  it 
appears  that  the  argument  tamed  wholly  on  the  point  whether 
the  privilege  of  stacking  the  coals  did  or  did  not  amount  to  a 
lease;  for  if  it  did^  then  the  defendant  contended  it  was  void 
after  three  years,  nnder  the  Statute  of  Frauds,  as  not  being  in 
writing.  Lee,  C.  J.,  and  Denison,  J.,  held  it  to  be  no  lease,  nor 
uncertain  interest  in  land  ;  but  Foster,  J.,  doubted,  and  desired 
time  to  consider.  On  the  last  day  of  term,  the  Court  gave  judg- 
ment for  the  plaintiff,  Foster  non  dissentiente. 

'' Supposing  the  Court  to  have  been  right  in  deciding  that  this 
was  not  a  lease  (which,  however,  is  doubted  by  Sir  E.  Sugden, 
see  1  V.  &  P.,  last  edit.  p.  139),  yet  no  grounds  are  stated  on 
which  it  could  be  held  good  as  an  easement  originating  merely  by 
parol.  Up  to  this  case  not  a  single  decision  is  to  be  found  giving 
ooontenance  to  any  such  proposition;  and  we  are  compelled 
to  say,  that,  if  the  Court  proceeded  on   the   ground  that  the 


Wood  ▼. 
Leadhitter, 


(a)  The  following  is  a  copy  of  the 
report  in  the  MS.  volame  of  Joetioe 
BniTODf^h. 

CASE. — A  parol  agreement  that  the 
plaintiff  ahonld  have  liberty  of  laying 
and  stacking  of  coals  upon  defendant's 
close,  for  seyen  years.  Afterwards, 
defendant  forbids  plaintiff  to  lay  any 
more  coals  there,  and  shuts  up  his  gates. 
Defendant  says,  that  plaintiff  was  but 
tenant  at  will.  Qnsere,  if  this  was  an 
interest  within  the  description  of  the 
Statote  of  Frauds. 

'*  Serjeant  Booth.— This  is  but  a  per- 
sons!  lioenoe  or  easement :  1  Boll.  Abr. 
869,  p.  4 ;  BoU.  Bep.  143, 152 ;  1  Saund. 
321.  A  contract  for  sale  of  timber 
growing  upon  the  land  has  been  deter- 
mined to  be  out  of  the  statute  :  1  Ld. 
Baym.  182.  Vide  the  difference  of  a 
licence  and  a  lease,  1  Lev.  194.  This 
most  be  taken  only  as  a  licence,  for  that 
the  ooal-loaders  also  are  to  have  benefit, 
as  well  as  plaintiff. 

"Serjeant  Poole,  for  defendant. — 
Question  is,  if  any  interest  in  land 
passed  by  the  agreement ;  for,  if  interest 
passed,  it  is  within  the  statute, ergo  void, 
being  for  longer  term  than  three  years  : 
Bro.  Lioenoe,  p.  19 ;  Thome  v,  Seahright, 
Balk.  24;  Wehh  v.  Paternoster,  Popb. 
151.  A  licence  to  enter  npon  and  occapy 
land  amounts  to  a  lease.  The  plaintiff 
not  confined  to  a  particalar  part  of  the 
dose,  and  might  have  covered  the  whole 
if  he  pleased  ;  on  that  account  it  is  an 
-UQcenain  interest.    The  distinction  of 


licence  to  plaintiff  and  his  coal-loader, 
is  nothing ;  he  could  not  stack  the  coal 
himself,  and  it  is  merely  vague.  Base- 
ment may  be  of  more  value  than  the 
inheritance  ;  ex.  gr.,  way-leave. 

"  Lee,  C.  J. — If  this  be  a  lease,  as  it 
is  argoeid,  it  is  within  the  statute,  and 
void,  for  not  being  in  writing.  No 
answer  as  yet  is  given  to  the  case  in 
Popham,  when  the  stacking  of  hay, 
which  is  similar,  was  determined  to  be 
a  licence.  The  word  ur^certain,  in  the 
statute,  means  uncertainty  of  duration, 
not  of  quantity.  Licence  was  not  re- 
vocable, and  here  is  no  case  to  show 
this  to  be  considered  as  a  lease. 

"  Denison,  J. — This  seems  not  to  be 
an  interest,  so  called  in  the  language  of 
the  law,  although  easements,  in  general 
speaking,  may  be  called  interests.  Had 
the  plaintiff  such  an  interest  as  to  have 
maintained  a  clansnm  fregit  ?  Certainly 
not.  If  a  man  licenses  to  enjoy  lands 
for  five  years,  there  is  a  lease,  because 
the  whole  interest  passes,  but  this  was 
only  a  licence  for  a  particular  purpose. 

"Foster,  J. — These  interests,  grounded 
upon  licences,  are  valuable,  and  deserve 
the  protection  of  the  law,  and  therefore 
may  perhaps  have  been  within  the  in- 
tention of  the  words  of  the  statute. — 
Desired  further  time  for  consideration  : 
stood  over. 

N.B. — Afterwards,  upon  motion  for 
judgment  the  last  day  of  term,  and  gave 
judgment  for  plaintiff,  Foster  non  dis- 
sentiente. 

5  2 
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Wood  ▼.  plaintiff  had  acquired  the  easement  by  the  parol  licenoe,  we  do 
jU^adUtier,  ^^^  think  it  Can  be  supported.  Bat  the  case  may,  perhaps,  have 
been  decided  on  another  ground.  The  defendant  himself  was  the 
party  who  had  agreed  to  give  the  easement  to  the  plaintiff ;  and 
although  the  action  is  stated  to  have  been  an  fiction  on  the  case,  it 
may  have  been  a  mere  a^aampsit — an  action  on  the  case  on 
promises ;  and  in  such  an  action  the  plaintiff  would  certainly  be 
entitled  to  recover,  if  the  contract  was  not  (and  probably  the 
Court  considered  it  was  not)  a  contract  concerning  land,  within 
the  4th  section  of  the  Statute  of  Frauds  (a). 

''The  next  case  on  which  the  plaintiff  relies  is  Taller  y^ 
Waters,  reported  in  7  Taunt.  874.  It  was  an  action  by  the 
plaintiff  against  the  door-keeper  of  the  Opera-house,  for  pre- 
venting him  from  entering  the  house  during  the  performance  of 
an  opera.  It  appeared  that  one  W.  Tayler,  being  in  possession 
of  the  Opera-house,  as  lessee  for  a  long  term  of  years,  by  a  deed, 
dated  the  24th  of  August,  1792,  assigned  his  interest  therein  to 
trustee,  on  various  trusts,  for  creditors  and  other  claimants,  and 
ultimately  in  trust  for  himself.  After  the  execution  of  this  deed, 
Tayler  continued  in  possession  by  the  permission  of  the  trusteeSy. 
and  he  carried  on  and  managed  the  affairs  of  the  theatre.  In 
March,  1799,  he  by  deed,  granted  to  one  Gourgas,  for  a  valuable 
consideration,  six  silver  tickets,  entitling  the  holders  to  admission 
to  the  theatre.  One  of  these  tickets  was  sold  by  Oourgas  to  the 
plsintiff,  in  July,  1799,  but  no  deed  of  assignment  to  him  was 
executed.  In  1800,  Tayler's  trustees  took  possession  of  the 
theatre.  The  plaintiff,  however,  was  allowed  to  attend  the 
theatre,  by  virtue  of  his  ticket,  until  the  year  1814,  when  the 
defendant  Waters,  as  servant  of  the  trustees,  prevented  him  from 
entering  the  theatre;  and  for  this  obstruction  the  action  was 
brought.  The  cause  was  tried  before  C.  J.  Gibbs,  and  a  verdict 
found  for  the  plaintiff,  and  that  verdict  was  afterwards  upheld  by 
the  Court  of  Common  Pleas.  The  grounds  of  the  judgment 
were,  that  the  right  under  the  silver  ticket  was  not  an  interest  in 
land,  but  a  licence  irrevocable  to  permit  the  plaintiff  to  enjoy 
certain  privileges  thereon;  that  it  was  not  required  by  the 
Statute  of  Frauds  to  be  in  writing,  and,  eonsequently^  might  be 
granted  without  a  deed. 


(o)   [See  Jones  v.  Flint  (1839),  10  A.  ft  E.  763;    Wright  v.  Stavert  (I860).. 
2  £.  ft  E.  721.] 
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''The  Chief  Jastice,  in  support  of  that  doctrine,  relied  on  Woodr. 
Webb  Y.  Pcdemoater,  which,  he  said,  showed  that  a  beneficial  — !^— ! — L 
licence,  to  be  exercised  upon  land,  might  be  granted  without 
deed,  and  could  not  be  countermanded,  at  least  after  it  had  been 
acted  on.  The  same  case,  he  added,  showed  that  the  interest 
was  not  such  an  interest  in  land  as  was  required  by  the  Statute 
of  Frauds  to  be  in  writing ;  as  to  which  last  priint  all  doubt,  if 
there  remained  any,  had  (he  said)  been  removed  by  the  case  of 
Wood  T.  Lake. 

''This  judgment  is  stated  by  the  learned  reporter  to  have 
comprised  the  substance  of  the  arguments  on  both  sides,  and 
which,  therefore,  he  does  not  give  in  his  report.  We  must  infer 
from  this  that  the  attention  of  the  Court  was  not  called  in  the 
argument  to  the  principles  and  earlier  authorities,  to  which  we 
have  adverted.  Brooke,  in  his  Abridgment,  Dodderidge,  in  the 
case  of  Webb  v.  Paternoster,  and  Lord  Ellenborough,  in  the  case 
otBex  V.  Horndf/ii-on-ihe'Eiill  (a),  all  state  in  the  most  distinct 
manner  that  every  licence  is  and  must  be  in  its  nature  revocable, 
80  long  as  it  is  a  mere  licence.  Where,  indeed,  it  is  connected 
with  a  grant,  there  it  may,  by  ceasing  to  be  a  naked  licence, 
become  irrevocable :  but  then  it  is  obvious  that  the  grant  must 
exist  independently  of  the  licence,  unless  it  be  a  grant  capable  of 
being  made  by  parol,  or  by  the  instrument  giving  the  licence. 
Now  in  Tayler  v.  Waters  there  was  no  grant  of  any  right  at  all, 
unless  such  right  was  conferred  by  the  licence  itself.  C.  J. 
Gibbs  gives  no  reason  for  saying  that  the  licence  was  a  licence 
irrevocable,  and  we  cannot  but  think  that  he  would  have  paused 
before  he  sanctioned  a  doctrine  so  entirely  repugnant  to  principle 
and  to  the  earlier  authorities,  if  they  had  been  fully  brought 
before  the  Court.  Again,  the  Chief  Justice  is  represented  as 
saying  that  the  interest  of  .the  plaintiff  was  not  an  interest  in 
land  within  the  Statute  of  Frauds,  and  that  consequently  it 
might  be  granted  without  deed.  How  the  circumstance,  that 
the  interest  was  not  an  interest  in  land  within  the  Statute  of 
Frauds,  showed  it  to  be  gran  table  without  deed,  we  cannot 
discover.  The  precise  point  decided  in  Webb  v.  Paternoster  is 
not  adverted  to,  and  it  is  assumed,  without  discussion,  that  the 
licence  there  must  have  been  a  parol  licence,  and  a  naked  licence, 
unconnected  with  an  interest,  capable  of  being  created  by  parol. 


(a)  1816,  4  H.  A  Bel.  562. 
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Wood  y.       This  action  was  not,  as  it  may  have  been  in  Wood  v.  Lake,  an 

^.£ t^a^L-  action  f oanded  on  the  contract.     It  was  an  action  on  the  case  for 

the  obstmction^  and  was  fonnded  on  the  supposition  that  an 
actual  right  to  enter  and  remain  in  the  theatre  had  vested  in  the 
plaintiff,  nnder  the  licence  conferred  by  the  silver  ticket.  With 
all  deference  to  the  high  authority  from  which  the  judgment  in 
Tayler  v.  Waters  proceeded,  we  feel  warranted  in  saying  that  it 
is  to  the  last  degree  unsatisfactory : — an  observation  which  we 
have  the  less  hesitation  in  making,  in  consequence  of  its  soundness 
having  obviously  been  doubted  by  the  Court  of  King's  Bench  and 
Mr.  Justice  Bayley,  in  the  case  of  Hewlins  v.  Shippam, 

''  The  fourth  and  last  case  relied  on  by  Mr.  Jervis  was  the 
recent  case  of  Wood  v.  Manley,  in  the  Queen's  Bench  (a).  That 
was  an  action  for  trespass  quare  clausum  fregit ;  plea,  that 
defendant  was  possessed  of  a  large  quantity  of  hay  being  on  the 
plaintiff's  close,  and  that  by  leave  of  plaintiff  he  entered  on  the 
close  in  question  to  remove  it.  Replication,  de  injurift.  It  was 
proved  at  the  trial,  that  the  hay  in  question  was  sold  in  January, 
1838,  by  the  plaintiff's  landlord,  who  had  seized  it  as  a  distress 
for  rent.  The  conditions  of  the  sale  were,  that  the  purchaser  of 
the  hay  might  leave  it  on  the  close  until  Lady-day,  and  might  in 
the  meantime  come  on  to  the  close  from  time  to  time,  as  often  as 
he  should  see  fit,  to  remove  it.  These  condUioTia  were  assented 
to  by  the  plaintiff.  The  defendant  became  the  purchaser,  and 
afterwards,  and  before  Lady-day,  the  plaintiff  locked  up  the 
close.  The  defendant  broke  open  the  gate  in  order  to  remove 
the  hay.  A  verdict  was  found  for  the  defendant,  Erskine,  J., 
telling  the  jury  that  the  licence  to  come  from  time  to  time  to 
remove  the  hay  was  irrevocable.  Mr.  Crowder  moved  to  set 
aside  this  verdict,  on  the  ground  that  the  licence  was  necessarily 
revocable,  and  was  in  fact  revoked.  But  the  Court  of  Queen's 
Bench  refused  to  grant  a  rule,  and,  we  think,  quite  rightly. 
This  was  a  case,  not  of  a  mere  licence,  but  of  a  licence  coupled 
with  an  interest.  The  hay,  by  the  sale,  became  the  property  of 
the  defendant,  and  the  licence  to  remove  it  became,  as  in  the 
case  of  the  tree  and  the  deer,  put  by  C.  J.  Vaughan,  irrevocable 
by  the  plaintiff ;  and  the  rule  was  properly  refused.  The  case 
was  analogous  to  that  of  a  man  taking  my  goods,  and  putting 
them  on  his  land,  in  which  case  I  am  justified  in  going  on  the 


(a)  1889, 11  Ad.  &  E.  80 ;  8  Per.  &  D.  5. 
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land  and  removing  them  :  Vin.  Abr.  Trespass,  (H)  a  2,  pi.  12  :        Woadv. 
and  Patrick  v.  Oolerick  (a).  Leadbitter.  ^ 

"  It  appears,  therefore,  that  the  only  authority  necessarily  sap- 
porting  the  present  plaintiff  in  the  proposition  for  which  he  is 
contending,  is  the  case  of  Tayler  v.  Waters,  in  which  the  real 
difficulty  was  not  discussed,  nor  even  stated.  It  was  taken  for 
granted,  that,  if  the  Statute  of  Frauds  did  not  apply,  a  parol 
licence  was  sufficient,  and  the  necessity  of  an  instrument  under 
seal,  by  reason  of  the  interest  in  question  being  a  right  in  nature 
of  an  easement,  was  by  some  inadvertence  kept  entirely  out  of 
sight;  and  for  these  reasons,  even  if  there  had  been  no  conflicting 
decisions,  we  should  have  thought  that  case  to  be  a  very  unsafe 
guide  in  leading  us  to  a  decision,  on  an  occasion  where  we  were 
called  on  to  lose  sight  of  the  ancient  landmarks  of  the  common  law. 

''We  are  not,  however,  driven  to  say  that  we  shall  not  disre- 
gard that  case  merely  on  principle.  Giving  it  the  full  weight  of 
judicial  decision,  it  is  met  by  several  others,  which  we  must 
entirely  disregard,  before  we  can  adopt  the  argument  of  the  plain- 
tiff. In  the  cases  of  Feniiman  v.  Smith  (6),  and  Rex  v.  Homdon- 
on-the-Hill  (c),  which  were  before  Tayler  v.  Waters,  Lord  Ellen- 
borough  and  the  Court  of  King's  Bench  expressly  recognized  the 
doctrine,  that  a  licence  is  no  grant,  and  that  it  is  in  its  nature 
Deoessarily  revocable,  and  the  further  doctrine,  that,  in  order  to 
confer  an  incorporeal  right,  an  instrument  under  seal  is  essential. 
And  in  the  elaborate  judgment  of  the  Court  of  King's  Bench, 
given  by  Bayley,  J.,  in  Hewliris  v.  Shippam  (d),  the  necessity  of 
a  deed,  for  creating  any  incorporeal  right  affecting  land,  was 
expressly  recognized  and  formed  the  ground  of  the  decision.  It 
is  true  that  the  interest  in  question  in  that  case  was  a  freehold 
interest,  and  on  that  ground  Bayley,  J.,  suggests  that  it  might  be 
distinguished  from  Tayler  v.  Waters ;  but  in  an  earlier  part  of 
that  same  judgment,  he  states,  conformably  to  what  is  the  clear 
law,  that,  in  his  opinion,  the  quantity  of  interest  made  no  diffe- 
rence; and  the  distinction  is  evidently  adverted  to  by  him,  not 
because  he  entertained  the  opinion  that  it  really  was  of  import- 
ance, but  only  in  order  to  enable  him  to  decide  that  case  without, 
in  terms,  saying  that  he  did  not  consider  the  case  of  Tayler  v. 


(a)  1838,  3  M.  &  W.  483 ;  [and  see  (c)  1816,  4  M.  ft  Sel.  566. 

above,  p.  2].  (d)  1826,  6  B.  &  C.  222;  31  B.  B.  767. 

(b)  1803, 4  Bast,  107 ;  7  B.  B.  533. 
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Leadhitter. 


Waters  to  be  law.  The  doctrine  of  Hewlins  v.  Shippam  has  since 
been  recognized  and  acted  upon  in  Bryan  v.  Whistler  (a),  Cocker 
V.  Oowper  (b),  and  Wallis  v.  Harrison  (r),  and  it  would  be  impos- 
sible for  us  to  adopt  the  plaintiff's  view  of  the  law,  without  hold- 
ing all  those  oases  to  have  been  ill  decided.  It  was  suggested 
that^  in  the  present  case^  a  distinction  might  exist,  by  reason  of 
the  plaintiff's  having  paid  a  valuable  consideration  for  the  privi- 
lege of  going  on  the  stand.  But  this  fact  makes  no  difference; 
whether  it  may  give  the  plaintiff  a  right  of  action  against  those 
from  whom  he  purchased  the  ticket,  or  those  who  authorized  its 
being  issued  and  sold  to  him,  is  a  point  not  necessary  to  be  dis- 
cussed ;  any  such  action  would  be  founded  on  a  breach  of  con- 
tract, and  would  not  be  the  result  of  his  having  acquired  by  the 
ticket  a  right  of  going  upon  the  stand,  in  spite  of  the  owner  of  the 
soil ;  and  it  is  sufficient,  on  this  point,  to  say,  that  in  several  of 
the  cases  we  have  cited,  {Hewlins  v.  Shippam,  for  instance,  and 
Bryan  v.  Whistler,)  the  alleged  licence  had  been  granted  for  a 
valuable  consideration,  but  that  was  held  not  to  make  any 
difference.  We  do  not  advert  to  the  cases  of  Winter  v.  Brock- 
well  (d)  and  lAggins  v.  Inge  («),  or  other  cases  ranging  themselves 
in  the  same  category,  as  they  were  decided  on  grounds  inapplic- 
able to  the  case  now  before  us,  and  were  in  fact  admitted  not  to 
bear  upon  it. 

''  In  conclusion,  we  have  only  to  say,  that,  acting  upon  the 
doctrine  relative  to  licences,  as  we  find  it  laid  down  by  Brooke, 
by  Mr.  Justice  Dodderidge,  and  by  C.  J.  Yaughan,  and  sanctioned 
by  Hewlins  v.  Shippam,  and  the  other  modern  cases  proceeding 
on  the  same  principle,  we  have  come  to  the  conclusion  that  the 
direction  given  to  the  jury  at  the  trial  was  correct,  and  that  this 
rule  must  be  discharged. — Rule  discharged''  (/). 


(a)  1828, 8  B.  &  C.  288  i  82  B.  B.  889. 

(b)  1884,  1  0.,  M.  &  B.  418. 
(e)  1838,  4  M.  &  W.  638. 

(d)  1807,  8  East,  308 ;  9  B.  B.  454. 

(e)  1881,  7  Bing.  682 ;  33  B.  B.  615. 
(/)  [Cf.  Adams  v.  Andrews  (1850),  16 

Q.  B.  284;  Taplin  v.  Flwence  (1851), 
10  G.  B.  744.  In  BeU  v.  Midland  Rail, 
Co.  (1859),  3  De  Gez  &  Jones,  673, 
coram  the  Lords  Justices,  it  was  at- 
tempted  to  apply  the  anthority  of  Wood 
V.  Leadhitter  to  a  case  where,  an  act  of 
parliament  having  aathorized  theowners 
of  lands  adjoining  a  railway  to  oonstraot 
branch  railways  or  sidings  so  as  to  form 


oontinnons  communication  from  their 
own  lands  to  the  railway,  with  a  provi- 
sion for  the  settlement  by  jastices  of 
any  dispute  as  to  the  proper  place  for 
the  sidings,  the  plaintiff  had  constrootod 
and  osed  a  siding  at  a  particular  spot 
with  the  assent  of  the  companyi  which 
they  afterwards  attempted  to  revoke ; 
the  coDipany  relied  upon  the  authority 
of  Wood  Y.  Leadhitter  and  the  class  of 
cases  of  which  it  is  one,  but  without 
success,  the  Court  iiolding  that  those 
anthorities  have  no  bearing  upon  such 
a  case.  Nor  do  they  apply  to  the  ordi. 
nary  contract  entered  into  by  a  railway 
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[In  the  case  of  Perry  v.  Fitzhowe  (a),  A.,  having  a  right  of  Perry  r. 
common^  appartenant  to  Blackacre>  over  land  called  the  Heath,  ^'*^'*^"^*- 
gave  B.  a  parol  permission  to  baild  a  house  on  the  Heath.  B. 
built  in  pursuance  of  the  licence.  Blackacre  afterwards  came  by 
assignment  to  G.^  who  pnlled  down  the  building ;  and  upon  an 
action  of  trespass  being  brought  by  B.,  C.  pleaded,  inter  alia,  a 
justification  under  an  immemorial  right  of  common  appurtenant 
to  Blackacre,  over  the  Heath.  The  Coart  held  that  to  that  plea 
it  was  a  bad  replication,  that  A.  had  given  the  licence,  and  that 
B.  had  built  the  house  under  that  licence ;  on  the  ground  that 
the  plaintiff  was  setting  up  a  g^nt  of  a  freehold  interest,  binding 
the  inheritance  of  Blackacre  by  restricting  the  right  of  common 
appurtenant  to  it,  and  that  such  grant  mast  be  by  deed  under 
seal.  It  was  argaed  that  the  case  fell  within  the  principle  of  the 
ftothorities,  as  to  the  effect  of  a  parol  licence  ezecated  in  extin- 
guishing aD  easement;  so  that  the  right  of  common  might  be 
considered  to  be  extinguished  in  the  spot  on  which  the  building 
was  erected.  The  judgment  does  not  advert  to  the  distinction 
between  the  effect  of  a  licence  operating,  when  acted  upon,  by 
way  of  extinguishment  of  an  existing  right,  and  one  operating  by  ' 
way  of  grant  of  a  right  to  interfere  with  that  right,  supposing  it 
not  to  be  extinguished ;  for  it  is  laid  down  by  the  Court  that  the 
licence  could  only  operate,  if  at  all,  in  the  last-mentioned  way, 
which  it  clearly  could  not  do.  And,  having  regard  to  this,  and  also 
to  the  peculiar  nature  of  a  right  of  common  appurtenant  by  pre- 
scription (which  is  in  its  nature  entire  (b),and  an  extinguishment 
of  which  by  act  of  its  owner  in  any  part  of  the  land  over  which  it 
is  claimed  works  at  common  law  (c)  an  extinguishment  of  it  over 
the  whole),  and  further  to  the  fact  that  it  did  not  appear  that  the 
licensee  had  any  interest  in  the  land  upon  which  he  was  licensed 
to  build,  the  judgment  cannot  be  said  to  be  opposed  to  the  autho- 
rities above  referred  to,  as  to  the  binding  effect  of  a  licence  given 
by  the  owner  of  a  dominant  tenement  to  the  owner  of  the  servient, 
to  erect  some  permanent  structure  on  his  own  land,  inconsistent 
with  the  continuance  of  the  easement.     It  is  difficult,  however,  to 


^xmipsDj  for  the  oarriage  of  a  passenger ; 
Bvtier  Y,  Manchester,  Sheffield,  and 
Idneolnshire  Radlway  Co.  (1888),  L.  B. 
21  Q.  B.  D.  207.  Nor  can  they  be  set 
np  bj  a  mere  wrongdoer,  against  the 
possessory  right  of  a  lioensee ;  Northam 
w.  Hurley  (1863),  1  B.  A  B.  666.] 
(a)  1846,  8  Q.  B.  767. 


(p)  See  the  disti notion  in  this  respeot 
between  a  right  acquired  under  Lord 
Tenterden's  Aot  and  by  prescription  at 
the  common  law  explained  in  Davies  r. 
Willianta  (1867),  16  Q.  B.  646. 

(c)  Co.  Lit.  122a;  4  Bep.  88  a;  Omise, 
Dig.  Title  XXIII.,  Oommon,  §§  43,  82. 
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Perry  v. 
Fitzhoice, 


Damages. 


BoTOoation. 


[reconcile  the  opinion  expressed  by  the  Courts  that  the  doctrine  of 
snch  cases  as  Winter  v.  Brockwell  only  applies  as  between  the 
original  licenser  and  the  licensee,  and  woald  not  bind  an  assignee 
of  the  former,  with  the  interpretation  of  that  case  in  the  authori- 
ties already  cited  in  this  chapter,  and  those  which  will  be  found 
collected  post.  Part  V.  Chap.  II.  Sects.  2,  3,  as  to  the  extinguish- 
ment of  easements,  where  the  distinctions  between  the  different 
kinds  of  easements  and  profits  a  prendre,  in  respect  of  this  ques- 
tion, are  noticed. 

There  is  nothing  in  the  cases  cited  to  prevent  a  court  of  law 
from  giving  damages  for  a  breach  of  a  written  agreement  to  grant 
a  licence  irrevocable  for  a  definite  period  ;  the  rule  established  is, 
that  such  an  agreement  passes  no  legal  interest  in  the  soil  (a). 

And  a  licensee  whose  licence  is  revoked  is  entitled  to  reasonable 
notice  of  the  revocation  (6). 


Equitable 
right  by 
agreemect 
without  deed. 


Duke  of 
Devonshire  y. 
JSglin, 


(b.)  Equity. 

There  may  be  an  equitable  right  to  an  easement  by  agree- 
ment, and  without  a  deed.  If,  indeed,  the  agreement  be  voluntary, 
equity  will  not  interfere  to  enforce  it ;  nor  will  it  be  enforced  as 
against  a  purchaser  for  value  without  notice.  But,  if  there  is  an 
agreement  to  grant  an  easement  for  a  good  and  substantial  con- 
sideration, equity  considers  it  (as  between  the  parties  to  the  agree- 
ment and  persons  taking  with  notice)  as  granted,  and  will  either 
decree  a  legal  grant  or  restrain  a  disturbance  by  injunction  (c). 

In  Duke  of  Devonshire  v.  Eglin  (d)  the  defendant  verbally  con- 
sented to  the  plaintiff's  making  a  watercourse  through  his  land  on 
being  paid  a  reasonable  compensation.  The  watercourse  was 
made,  but  no  grant  was  executed  and  no  sun^  arranged.  After 
nine  years'  user  the  defendant  stopped  it  up  ;  he  was  restrained 
by  decree  from  so  doing,  and  it  was  referred  to  the  Master  to 
settle  a  proper  compensation.  The  defence  of  the  Statute  of 
Frauds  was  answered  by  the  part  performance. 


(a)  Smart  v.  Jones  (1864),  83  L.  J., 
N.  8.,  C.  P.  154;  of.  Duke  of  Somerset 
Y.  Fogwell  (1826),  5  B.  &  C.  876;  29  R.  R. 
449;  Kerrison  v.  Smith,  L.  R  (1897),  2 
Q.  B.  446. 

(b)  Cornish  v.  Stuhhs  (1870).  L.  R.  5 
0.  P.  835  ;  Mellor  v.  WatH7is  (1874).  L. 
R.  9  Q.  B.  400 ;  Aldin  v.  Latimer  Clark, 
Muirhead,  ^  Co,,  L.  R.  (1894),  2  Ch.  437. 
Dist.  Lemmon  v.  Wehh,  L.  R.  (1895), 
A.  C.  I. 


(c)  Franoie'  Maximi,  13 ;  Fonbl.  Eq. 
B.  1,  o.  6,  8.  9.  Cf.  Walsh  y.  Lonsdale 
(1882).  L.  R  21  Ch.  T)iv.  9  (afcreement 
for  leaae) ;  Jones  ▼.  Watts  (1890),  L.  R. 
43  Ch.  Diy.  574  (as  to  title  on  agree- 
ment for  lease  of  easemeDt)  ;  and  see. 
as  to  notice,  Hervey  y.  Smith  (1855),  1 
K.  &  J.  at  p.  394,  and  Prinsep  v.  Bel- 
gravia  Estate,  Limited,  W.  N.  (1896), 
p.  .39. 

(ci)  1851, 14  Bear.  530. 
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fin  Moreland  v.  Richardson  (a)  the  plaintiffs  had  parchased  from  M(yreland  ▼. 
the  trastees  of  a  chapel  graves  in  a  burying-ground  attached  '^  ^  ^' 
to  the  chapel,  ^nd  received  receipts  for  their  purchase  money 
stating  that  the  graves  were  sold  in  perpetuity.  The  Master  of 
tbe  Bolls  held  that  they  were  entitled  to  have  their  family  vaults, 
and  the  spot  on  which  they  were  situate,  kept  undefaced  and  unob- 
literated,  and  enjoinedsucceeding  trusteesfrom  removing,  defacing, 
obliterating  or  injuring  the  graves  and  monuments  belongiog  to 
the  plaintiffs.     The  right  of  burial  was  treated  as  an  easement. 

In  McManvs  v.  Cooke  (6)  the  plaintiff  and  defendant,  being  McManus  y. 
owners  of  adjoining  houses,  had  entered  into  a  verbal  agreement,  ^ 
under  which  a  party-wall  was  to  be  pulled  down  and  rebuilt  at 
their  joint  expense,  and  each  party  was  to  be  at  liberty  to  make 
a  lean-to  skylight  resting  on  the  new  party-wall  and  running  up 
to  the  sill  of  the  first-floor  window  of  his  own  building.  The 
defendant  having  shaped  his  skylight  so  as  to  show  above  the 
wall  and  obstruct  some  of  the  light  coming  to  the  plaintiff's 
skyh'ght,  Kay,  J.  granted  an  injunction,  holding  that  the  agree- 
ment was  for  an  easement  of  light,  and  that  the  defence  of  the 
Statute  of  Frauds  (if  good)  was  answered  by  the  plaintiff's  part 
performance. 

(c.)  As  to  the  effect  of  Acquiescence. 

There  is  now  a  large  number  of  cases  in  which  an  agreement  Gonstraotiye 
to  grant  an  easement  or  some  other  right  has  been  inferred — or, 
more  correctly,  has  been  imputed  to  the  person  who  is  in  a 
position  to  make  the  grant,  on  account  of  some  action  or  inaction 
on  his  part.  These  cases  rest  on  the  equitable  doctrine  of 
acqaiescence ;  but  they  may  be  referred  to,  for  the  purpose  of 
classification,  as  imputed  or  constructive  grants. 

The  rnle  has  been  variously  stated  by  the  judges  as  follows  : —  Statementa 

"This  Court  will  not  permit  a  man  knowingly,  though  but  °      o"»®- 
passively,  to  encourage   another  to  lay  out   money  under  an  spurrier. 
erroneous  opinion  of  title;  and  the  circumstance  of  looking  on 
is  in  many  cases  as  strong  as  using  terms  of  encouragement  {c)J' 

''To  have  a  work  erected  at  great  expense,  whether  private  or.  Jones  v.Royctl 

Canal  Co, 


(a)  18&6,  22  Beay.  696 ;  26  L.  J.,  Ch.  This  statement  was  adopted   by  Lord 
690.  Cranworth,  Y.-C,   in    Rochdale    Canal 

(b)  1887,  L.  B.  35  Ch.  D.  681.  Company  ▼.  King  (1851),  2  Sim.  N.  8.  at 

(c)  Lord  Eldon,  in  Dann  v.  Spurrier  p.  88,  and  by  Romillj,  M.  B.,  in  Cotchiny 
(1802),  7  Vefl.  at  p.  235 ;  6  B.  B.  119.  v.  Baseeti  (1862),  32  Bear,  at  p.  111. 
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Jones  V,  Royal 
Canal  Co. 


Williams  v. 
EarlofJerffey, 


DuJceof 
Beaufort  y, 
Patrick, 


Ramaden  ▼. 
Dyson. 


[pnblic,  removed  by  this  Goart  as  a  nuisance,  the  person  com- 
plaining should  have  given  notice  not  to  proceed^  otherwise  the 
Court  will  leave  the  complainant  to  law  (a)/' 

"A  party,  having  an  equity,  loses  that  equity,  as  against 
another  person,  by  permitting  him  to  go  on  dealing  with  property 
in  ignorance  of  such  equity  (fc)." 

*'  He  who  stands  by  and  encourages  an  act  cannot  afterwards 
complain  of  it,  or  interfere  with  the  enjoyment  of  that  which  he 
has  permitted  to  be  done  (e)" 

''If  a  stranger  begins  to  build  on  my  land,  supposing  it  to  be 
his  own,  and  I,  perceiving  his  mistake,  abstain  from  setting  him 
right,  and  leave  him  to  persevere  in  his  error,  a  court  of  equity 
will  not  allow  roe  afterwards  to  assert  my  title  to  the  land  on 
which  he  had  expended  money  on  the  supposition  that  the  land 
was  his  own.  It  considers  that,  when  I  saw  the  mistake  into 
which  he  had  fallen,  it  was  my  duty  to  be  active  and  to  state  my 
adverse  title;  and  that  it  would  be  dishonest  in  me  to  remain 
wilfully  passive  on  such  an  occasion,  in  order  afterwards  to  profit 
by  the  mistake  which  I  might  have  prevented. 

''  But  it  will  be  observed  that,  to  raise  such  an  equity,  two 
things  are  required :  first,  that  the  person  expending  the  money 
supposes  himself  to  be  building  on  his  own  land ;  and,  secondly, 
that  the  real  owner  at  the  time  of  the  expenditure  knows  that  the 
land  belongs  to  him,  and  not  to  the  person  expending  the  money 
in  the  belief  that  he  is  the  owner.  For  if  a  stranger  builds  on 
my  land  knowing  it  to  be  mine,  there  is  no  principle  of  equity, 
which  would  prevent  my  claiming  the  land  with  the  benefit  of  all 
the  expenditure  made  on  it.  There  would  be  nothing  in  my  con- 
duct, active  or  passive,  making  it  inequitable  in  me  to  assert  my 
legal  rights. 

''It  follows  as  a  corollary  from  these  rules,  or,  perhaps,  it 
would  be  more  accurate  to  say  it  forms  part  of  them,  that,  if  my 
tenant  builds  on  land  which  he  holds  under  me,  he  does  not 
thereby,  in  the  absence  of  special  circumstances,  acquire  any 
right  to  prevent  me  from  taking  possession  of  the  land  and 
buildings  when  the  tenancy  has  determined.    He  knew  the  extent 


(a)  Per  Lord  Manners,  in  Jones  v. 
Royal  Canal  Co.,  2  MoUoy's  Ir.  Ch. 
Bep.  819. 

(l)  Lord  Cottenbam,  in  Williams  r. 
Earl  of  Jersey  (1841)|  1  Graig  &  Pb.  at 
p.  96. 


(c)  Lord  Bomillj,  M.  B.,  in  Duke  of 
BeavfoH  ▼.  Patrick  (1858),  17  Beay.  at 
p.  74.  And  so  Lord  Cbelmsford,  O.,  in 
Somersetshire  Canal  r.  Harcowrt  (1858), 
2  De  G.  &  J.  at  p.  608. 
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Ramsdenr, 
Dyson, 


[of  kis  interest ;  and  it  was  his  folly  to  expend  money  npon  a  title 
which  he  knew  wonld  or  might  soon  come  to  an  end  {a)." 

^  If  a  man^  under  a  verbal  agreement  with  a  landlord  for  a 
certain  interest  in  land,  or,  what  amounts  to  the  same  thing, 
ander  an  expectation,  created  or  enconraged  by  the  landlord, 
that  he  shall  have  a  certain  interest,  takes  possession  of  snch 
land  with  the  consent  of  the  landlord,  and,  npon  the  faith  of  such 
promise  or  expectation,  with  the  knowledge  of  the  landlord  and 
without  objection  by  him,  lays  out  money  upon  the  land,  a  court 
of  equity  will  compel  the  landlord  to  give  effect  to  such  promise 
or  expectation  (h)" 

It  is  an  important  question,  what  amount  or  quality  of  en-  Wl»^  i« 
oooragement  or  acquiescence  is  sumcient  to  give  rise  to  the 
eqaity.  When  the  encouragement  to  expenditure  is  active,  and 
is  accompanied  either  by  an  actual  representation  of  the  alleged 
grantor's  intention  to  grant  the  right  claimed,  or  by  a  silence 
which  may  lead  to  an  expectation  that  the  right  will  be  granted, 
there  is  of  coarse  no  doubt  that  the  agreement  to  grant  will  be 
impated  under  the  rule  (c).  And,  even  although  there  be  no 
ttctiye  encouragement,  if  one  lie  quietly  by  and  witness  an  ex- 
penditure which  must  be  thrown  away  or  greatly  diminished  in 
yalae  except  it  be  supplemented  by  the  grant  claimed,  and  if 
there  be  to  the  knowledge  of  the  person  so  lying  by  a  misconcep- 
tion on  the  part  of  the  building  owner,  then  the  rule  appears  to 
take  effect  (d).  But  if  such  a  notice  be  given  to  the  person  in- 
curring the  expenditure,  or  if  he  possess  such  knowledge,  as  must 
dispel  any  misconception  as  to  the  intentions  of  the  person  in 
whom  the  right  exists,  this  is  sufficient  to  prevent  the  equity 


(a)  Lord  Cranworth,  ia  Ramsden  ▼. 
D^ton  (1866),  L.  B.  1  H.  L.  at  p.  140. 
Cf.  M  to  the  last  point,  AtU^Oen,  y. 
Mid  (1744),  9  Mod.  407,  at  p.  411. 

(b)  Per  Lord  Kingsdown,  in  Ramsden 
r.  Dyson  (1866),  L.  B.  1  H.  L.  at  p. 
170 ;  quoted  by  James,  V.-C,  in  BanJairt 
T.  Tennant  (1870),  L.  B.  10  Eq.  at  p.  146. 

(e)  Watercourse  CasCf  and  Short  v. 
Taylor  (1710),  2  Eq.  C».  Abr.  522,  pi.  8 
(below,  p.  64) ;  Lord  Cawdor  ▼.  Levois 
(1855),  1  T.  &  G.  Exch.  in  Eq.  427 ; 
Jadatm  v.  Cat<yr  (1800),  6  Vee.  688; 
5  B.  R.  144 ;  Brydges  ▼.  Kilbume  (1792), 
cited  ibid. ;  Williams  v.  Earl  of  Jersey 
(1841),1  Craig  &  Pbil.  91  (below,  p.  66) ; 
RochdaU  Canal  Co,  v.  Kinj  (1851),  2 
Sim.  N.  8.  78,  16  Bear.  630  (below,  p. 


66) ;  Duke  of  Bea^ifort  r.  Patrick  (1853), 
17  Bear.  60 ;  Laird  v.  Birkenhead  By, 
Co.  (1859),  Jop.  500  (below,  p.  67); 
Cotching  ▼.  Bassett  (1862),  82  BeaF. 
101  (below,  p.  67). 

(d)  East  India  Company  ▼.  Vincent 
(1740),  2  Atk.83  (below,  p.  65) ;  Claver- 
ing*s  Case,  per  Lord  Longhborongh,  5 
Vee.  690;  5  B.  B.  146;  Powell  ▼.  Thomas 
(1848),  6  Hare,  800;  Rochdale  Canal 
Co.  V.  King  (1851),  ubi  sap. ;  Mold  v. 
Wheatcroft  (1859),  27  Beav.  510;  Davies 
v.  Bear  (1869),  L.  B.  7  Eq.  427  (below, 
p.  &f) ;  Bankart  y.  Tennant  (1870),  L. 
B.  10  Eq.  141  (below,  p.  70)  ;  Crook  v. 
Corporation  of  Seaford  (1871),  L.  R.  6 
Cb.  551.  See  the  observations  in  Blan* 
chard  t.  Bridges  (below,  p.  68). 
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What  is 
aoqnieecenoe. 


Company. 


[from  arising  (a) ;  and  it  is  not  necessary  that  the  notice  shoald  be 
repeated  thoufifh  the  expenditure  continnes  (6).  Acquiescence  is 
of  course  inoperative  without  knowledge  of  the  expenditure  (c). 

**  It  has  been  said/'  said  Fry,  J.,  in  Willmott  v.  Barber  (d), 
"that  the  acquiescence  which  will  deprive  a  man  of  his  legal  rights 
must  amount  to  fraud,  and  in  my  view  that  is  an  abbreviated 
statement  of  a  very  true  proposition.  A  man  is  not  to  be  de- 
prived of  his  legal  rights  unless  he  has  acted  in  such  a  way  as 
would  make  it  fraudulent  for  him  to  set  up  those  rights.  What, 
then,  are  the  elements  or  requisites  necessary  to  constitute  fraud 
of  that  description  ?  In  the  first  place,  the  plaintiff  must  have 
made  a  mistake  as  to  his  legal  rights.  Secondly,  the  plaintiff 
must  have  expended  some  money  or  must  have  done  some  act  (not 
necessarily  upon  the  defendant's  land)  on  the  faith  of  his  mis- 
taken belief.  Thirdly,  the  defendant,  the  possessor  of  the  legal 
right,  must  know  of  the  existence  of  his  own  right  which  is  in- 
consistent with  the  right  claimed  by  the  plaintiff.  If  he  does  not 
know  of  it,  he  is  in  the  same  position  as  the  plaintiff,  and  the 
doctrine  of  acquiescence  is  founded  upon  conduct  with  a  know- 
ledge of  your  own  legal  rights.  Fourthly,  the  defendant,  the 
possessor  of  the  legal  right,  must  know  of  the  plaintiff's  mistaken 
belief  of  his  rights.  If  he  does  not,  there  is  nothing  which  calls 
upon  him  to  assert  his  own  rights.  Lastly,  the  defendant,  the 
possessor  of  the  legal  right,  must  have  encouraged  the  plaintiff  in 
his  expenditure  of  money  or  in  other  acts  which  he  has  done, 
either  directly  or  by  abstaining  from  asserting  his  legal  right. 
Where  all  these  elements  exist,  there  is  fraud  of  such  a  nature  as 
will  entitle  the  Court  to  restrain  the  possessor  of  the  legal  right 
from  exercising  it ;  but,  in  my  judgment,  nothing  short  of  this 
will  do.'' 

A  company  acquiescing  in  expenditure  is  as  much  bound  by 
the  rule  as  an  individual  {e) ;   and,  although   an  infant  incurs 


(o)  East  India  Coynpany  v.  Vincent 
(1740),  ubi  sup.,  per  Lord  Hardwioke ; 
Dann  v.  Spurrier  (1802),  7  Vee.  281 ; 
6  R.  E.  119 ;  Pilling  v.  Armitage  (1806), 
12  Vea.  78,  85 ;  8  B.  B.  296 ;  Durham 
^  Sunderland  Railway  v.  Waum  (1840), 
3  Beav.  119 ;  Ramsden  v.  Dyson  (1866), 
L.  B.  1  H.  L.  129.  Cf.  Kenney  ▼.  Broiv^ne, 
3  Bidg.  462,  618 ;  Att.-Gen.  y.  Baliol 
(1744),  9  Mad.  407,  411.  The  case  of 
Birmingham  Canal  Co.  v.  Lloyd  (1812), 
18  Ves.  515 ;  11  B.  B.  245.  Btands  on  a 
peculiar  footing;  eee  Haines  y.  Taylor 


(1847),  2  Phill.  209. 

(b)  Master  of  Clare  Hall  y.  Harding 
(1848),  6  Hare,  273. 

(c)  Dann  y.  Spurrier  (1802),  ubi  anp. 

(d)  1880,  L.  B.  15  Gh.  D.  at  p.  105 ; 
repeated  by  the  eame  jadge  in  the 
Court  of  Appeal,  RusseU  y.  Watts 
(1883),  L.  B.  26  Oh.  Diy.  at  p.  585. 

(e)  Rochdale  Canal  Co.  y.  King 
(1851),  nbi  sap.;  Laird  y.  Birkenhead 
Ry.  Co.  (1859),  Job.  500  (below,  p. 
67)  ;  Crook  y.  Corporation  of  Seaford 
(1871),  L.  B.  6  Gb.  551. 
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no  obligation  by  lying  by  during  his  minority  (a),  yet,  if  he  infant, 
oontinne  after  attaining  his  fall  age  to  permit  expenditure  to 
be  incurred  or  rights  to  be  lost,  the  equity  will  attach  (b).     A 
reyersioner  is  as  much  bound   by  his  own  acquiescence  as  he  Reversioner, 
woald  be  if  he  were  in  possession  (c). 

With  respect  to  the  manner  in  which  the  principle  will  be  en*  Bole  how 
forced,  Romilly,  M.  B.,  in  the  case  of  Bankart  v.  Eoiighton  (d),  ®°  o«»^ 
made  a  distinction  between  a  person  resisting  an  injunction  on 
tbe  ground  of  the  acquiescence  of  the  person  asking  for  it,  and 
one  taking  active  steps  to  restrain  on  this  ground  an  action 
at  law.  But  it  seems  to  be  clear  that,  since  the  passing  of  the 
Judicature  Acts,  no  such  distinction  exists  ;  and  the  principle  has 
been  applied,  not  only  as  a  bar  to  an  injunction  (e)  or  action  at 
law  (/),  but  as  a  ground  for  restraining  on  act  inconsistent  with 
the  right  claimed  (g).  Whether  a  legal  grant  would  in  any  case 
be  decreed,  is  more  doubtful  {h). 

The  constructive  grant  is  of  course  merely  an  equitable  right,  Assign  of 
and  would  not  bind  an  assignee  of  the  grantor  for  value  without  ^^^  . 
notice.  But,  in  practice,  the  structure  or  other  work  in  respect 
of  which  the  grant  is  claimed,  would  often  be  of  such  a  kind  that 
no  person  could  take  the  property  without  being  put  on  inquiry 
as  to  the  grantee's  rights,  and  thus  having  actual  or  constructive 
notice  of  the  equity  (t). 

The  extent  of  the  constructive  grant  is,  by  virtue  of  the  prin-  Grant  limited 

by  the 

necessity. 

(a)  Per  Lord  Coitenham,  in  Duke  of  (g)  East  India  Company  v,  Vincent 
Ladt  T.  Earl  of  Amfterst  (1846),  2  (L740).  2  Atk.  83  (below,  p.  65); 
Phill.  at  p.  123.                                                Jackson  y.   Cator  (1800),  5  Ves.  688  ; 

(b)  Bomtrset  Coal  Canal  Co.v.Har-  6 'Ei.RA^;  Lairdr.Birk&nhead Railway 
court  (1857),  24  Beav.  571;  2  De  O.  &  Company  (1859),  Job. 600  (below, p.  67); 
J.  596.  Cotching  y.  Bassett  (1862),  82  Beav.  101 

(c)  Duke    of    BeaufoH     y.    PatHck      (below,  p.  67). 

(1863),  17  BeaT.  60.    Cf.  as  to  a  mort-  (h)  Bee  and  consider  Stiles  r.  Coitper 

gagee,  Mold  y.    WheaUroft  (1859),  27  (1748),  8  Atk.  692  ;  ClaveHng^s  Case,  5 

Bflsr.  510.  Yes.  690;  Uardcastle  y.  Shafto  (1793), 

(d)  1859, 27  Beay.  425  (below,  p.  67) .  1  Anstr.  184 ;  Duke  of  Beaufort  y .  Patrick 

(e)  Brydges  y.  Kilhume  (1792),  oitMi  (1853),  ubi  sap. ;  Som^reet  Coal  Canal 
5  Yea.  689;  5  B.  B.  146;  Rochdale  Canal  Company  y.  Harcourt  (1857),  nbi  sap. ; 
Co.r.JCtny  (185i),2Sim.  N.  8.  78;  16  Laird  y.  Birkenhead  Ay.  Co,  (1859), 
BeaT.630  (below,  p.  66).  Job.  500  (below,  p.  67)  ;  Crook  y.  Cor- 

(/)  Watercourse  Case,  2  Eq.  Abr.  622  poration  of  Seaford  (1871),  L.  R.  6  Ch, 

(below,  p.  64) ;  Stiles  y.  Cowper  (1748),  551.     In  some  of  these  oases  there  was 

3  Atk.  692 ;   Williams  y.  Earl  of  Jersey  a  pre-existing  parol  agreement. 

(1841),  1  Craig  &  Ph.  91   (below,  p.  (t)  See  said  conaidev  Duke  of  Beaufort 


;  PovoeU  y.  Thomas  (1848),  6  Hare»  y.  Patrick  (1863),  17  Beav.  60;   Mold  y. 

300;  I>uJt«  of  Beaufort  y.  PatHck  (1863),  Wheatcroft  (1859),  27  Beay.  610 ;  Ban- 

17  Beay.  60;  Somerset  Coal  Canal  Co.  kart   y.   Hot^qhton    (1869),    ibid.   425; 

y.  Barcourt  (1857),  24  Beay.  571 ;  2  De  Allen  y.  Seckham  (1879),  L.  E.  11  Cb. 

G.  A  J.  596 ;  Davies  y.  Sear  (1869),  L.  Diy.  790. 
B.  7  Eq.  427. 
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Grant  limited 

by  the 

neoesrity. 


CaaeB  not 

relating  to 
easements. 

Gases  relating 
to  easements. 


WaUrcourae 
Case. 


[oiple  on  which  the  rale  is  founded,  limited  bj  the  obvious  and 
plain  consequences  of  the  act  acquiesced  in.  "  For  instance^  if  a 
neighbour  permit  me  to  open  a  window  overlooking  his  dosCj  he 
knows  the  exact  consequence  of  that  permission,  namely^  that 
he  is  liable  for  ever  after  to  be  overlooked,  and  that  he  cannot 
afterwards  so  build  on  his  close  as  to  obscure  that  window ;  this 
is  the  extent  of  the  injury  which  can  be  produced,  and  he  can- 
not say  that  he  did  not  foresee  it But,  if  a  copyholder 

allow  the  lord  of  the  manor  to  work  the  coals  under  the  close  of 
the  copyhold  by  offset  out  of  the  adjoining  land,  does  it  there- 
fore follow  that,  if  the  lord,  in  winning  the  coal,  works  so  near 
the  surface  as  to  destroy  the  farm  buildings  of  the  copyholder,  he 
is  to  have  no  remedy  at  law  for  the  injury  so  done  to*  him  ?  .  .  .  . 
Certainly  not.  But,  in  truth,  all  such  illustrations  present  a 
weaker  case  than  that  before  the  Court;  and  the  strongest  illus- 
tration of  the  distinction  to  be  taken  in  such  cases  appears  to  me 
to  be  the  case  of  works  erected,  which  at  first  seem  to  be  and  are 
innocuous,  and  which  afterwards,  by  addition,  become  seriously 
injurious  to  the  proprietors  of  the  neighbouring  lands''  (a). 

Many  of  the  cases  which  illustrate  this  principle  refer  to  claims 
for  a  lease  (6)  or  for  a  sale  (c)  of  the  fee  simple  estate  in  land, 
and  are  not  strictly  relevant  to  the  subject  of  this  treatise.  But 
the  following  cases  bear  directly  or  indirectly  on  the  acquisition 
of  easements  or  of  rights  of  a  similar  nature  {d). 

In  the  Watercav/rse  Case  (e),  A.  diverted  a  watercourse,  which 
put  B.  to  great  expense  in  laying  of  soughs,  &c.,  and  the 
diversion  being  a  nuisance  to  B.,  he  brought  an  action;  but 
an  injunction  was  decreed,  it  being  proved  that  B.  did  see  the 
work  when  it  was   carrying   on,  and  connived   at  it,  without 


(a)  Per  Bomilly,  M.  B.,  in  Bankart  y. 
Htyughton  (1859),  27  Bear.  426,  438. 
Of.  RochdaU  Canal  Co,  v.  King  (1851), 
per  Lord  Granworth,  2  Bim.  N.  8.  at 
p.  90 )  Tipping  v.  Saint  H9len*8  Smelt- 
ing Company  (1865),  L.  B.  1  Oh.  66 ; 
and  Bankart  v.  Tennant  (1870),  L.  B. 
10  Kq.  141  (below,  p.  70). 

(b)  Edlin  ▼.  Battaly  (1687),  2  Lev. 
162  ;  Huning  r.  Ferrers  (1711).  Gilb. 
£q.  Bep.  85;  Hardcastle  v.  Shafto  (1793), 
1  Anstr.  184;  Stiles  ▼.  Cowper  (1748), 
8  Atk.  692  ;  Dann  v.  Spurrier  (1802), 
7  Yes.  231;  6  B.  B.  119;  Pilling  ▼. 
Armitage  ( 1806) ,  12  Ves.  78 ;  8  B.  B.  295 ; 
Durham  ^  Sunderland  By.  v.  Wawn 
(1840),  3  beav.  119;  Master  oj  Clare  Hall 


T.  Harding  (1848),  6  Ha.  273  ;  Bamsd£n 
Y.Dyson  (1866),  L.  R.  1  H.  L.  129;  Crook 
V.  Corporation  of  Seaford  (1871),  L.  B.  6 
Gh.  551 ;  Willmott  v.  Barber  (1880),  L.  B. 
15  Gh.  D.  96.  See  also,  as  to  qaestiona 
between  landlord  and  tenant,  Jacft«oa  ▼. 
Cator  (1800) ,  6  Yes.  688 ;  5  B.  B.  144,  and 
Brydgea  ▼.  Kilbum^  (1792),  there  oited. 

(c)  Powell  V.  Thomas  (1848),  6  Hare, 
300 ;  Duke  of  Beaufort  v.  Patrick  (1858), 
17  Beav.  60 ;  Somerset  Coal  Canal  Co» 
V.  Harcourt  (1837),  24  Beav.  571,  2  De 
G.  A  J.  696;  Mold  y.  Wheatcroft  (1859), 
27  Beav.  510. 

(d)  See  also  Duke  of  DevoiMhire  y. 
Eglin  (1851),  14  Beav.  530. 

(e)  1710,  2  £q.  Abr.  522,  pi.  3. 
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[showing  the  least  disagreement^  bat  rather  the  contrary.   A  case     Watercoune 
of  Short  V.  Taylor,  before  Lord  Somers^  was  cited,  where  Taylor,  ^^' 

in  bnilding  his  hoose,  laid  his  foundations  on  Short^s  land,  he 
standing  by  and  enconraging  him,  and  an  injunction  was  granted 
against  his  proceeding  with  an  action  for  the  trespass. 

In  East  India  Co.  v.  Vincent  (a),  it  would  appear  that  the  Eatt  India  Co. 
agent  of  the  company  and  the  defendant,  a  packer,  agreed  that 
the  company  should  be  at  liberty  to  build  on  the  defendant's 
groand,  or  with  windows  overlooking  his  ground,  and  that  they 
should  employ  him  during  the  term  of  his  estate  doable  to  any 
other  packer,  provided  he  worked  at  the  same  rate  as  any  other 
packer.  As  they  did  not  employ  him  as  agreed,  he  built  a  wall 
to  block  up  their  light,  and  Lord  Hardwicke  held  that  he  ought 
to  have  brought  his  bill  to  establish  the  agreement,  and  decreed 
that  the  wall  should  be  palled  down  and  that  the  company  should 
perform  the  agreement  to  employ.  "  There  are  several  instances 
where  a  man  has  suffered  another  to  go  on  with  building  upon 
his  ground,  and  not  set  up  a  right  till  afterwards,  when  he  was  all 
the  time  conusant  of  his  right,  and  the  person  building  had  no 
notice  of  the  other's  right,  in  which  the  Court  would  oblige  the 
owner  of  the  ground  to  permit  the  person  building  to  enjoy 
it  quietly  and  without  disturbance.  But  these  cases  have  never 
been  extended  so  far  as  where  parties  have  treated  upon  an 
agreement  for  building,  and  the  owner  has  not  come  to  an 
absolute  agreement ;  then,  if  persons  will  build  notwithstanding, 
they  must  take  the  consequence,  as  this  is  not  such  an  acquiescence 
on  the  part  of  the  owner  as  will  prevent  him  from  insisting  on 
his  right/' 

Olavering'a  Oase  was  cited  by  Lord  Loughborough  in  Jackson  ciaverin^$ 
V.  Cator  (6).  He  says:  "There  was  a  case  (I  do  not  know  ^"*^' 
whether  it  came  to  a  decree)  against  Mr.  George  Glavering,  in 
which  some  person  was  carrying  on  a  project  of  a  colliery,  and 
had  sunk  a  shaft  at  a  considerable  expense.  Mr.  Glavering  saw 
the  thing  going  on,  and  in  the  execution  of  that  plan  it  was  very 
dear  the  colliery  was  not  worth  a  farthing  without  a  road  over 
his  ground ;  and,  when  the  work  was  begun,  he  said  he  would 
not  give  the  road.  The  end  of  it  was  that  he  was  made  sensible 
— ^I  do  not  know  whether  by  a  decree  or  not — that  he  was  to  give 
the  road  at  a  fair  value." 


1740,  3  Atk.  83.  cited   hj  James,  Y.-O.,  in  Bankart  ▼. 

1800,  5  Yes.  C90;  5  E.  R.  144;       Tennant,  below,  p.  70. 
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WUUams  ▼.  [William8  y.  Uarl  of  Jersey  (a)'was  a  snit  to  restrain  the  defen- 

Earl  of  Jersey,  ^^j^^  from  saing  at  law  for  a  nuisance  caused  by  copper  works 

erected  by  the  plaintiff  at  a  great  expense;  and  it  was  alleged  that, 
during  the  progress  of  the  works^  the  defendant  was  well  aware 
that  they  were  being  erected  and  were  for  the  smelting  of  copper; 
that,  nevertheless^  he  allowed  the  plaintiffs  to  proceed  and  expend 
large  sums  of  money  thereon^  and  in  completing  and  finishing 
the  same  with  the  requisite  machinery  and  plant,  without  making 
any  objection,  and  that  he  acquiesced  in  and  encouraged  the 
erection  and  expenditure.  A  demurrer  to  the  bill  was  overruled. 
Bochdalc  In  Bochddle  Canal  Co.  v.  King  (6),  there  was  a  motion  to 

T.  King,  restrain  the  defendants,  millowners,  from  drawing  water  from  the 

canal  for  any  purpose  other  than  for  condensing  steam  (which 
was  allowed  by  the  Canal  Act).  The  defendants,  by  their 
answer,  stated  that,  when  their  mill  was  erected,  notice  was  given 
to  the  company  of  the  intention  to  make  a  communication  with 
the  canal,  not  only  for  the  purpose  of  condensing  steam,  but  for 
other  purposes ;  that  the  company  superintended  the  laying  of 
the  pipes,  and  were  aware  of  the  uses  to  which  they  were  to  be 
applied,  and  made  no  objection,  though  they  were  cognizant  of 
the  great  expense  incurred.  Lord  Cranworth,  V.-C,  said: 
''  If  this  be  true,  the  plaintiffs  can  have  no  relief  in  this  court. 
Such  conduct,  even  if  it  be  not  sufficient  to  sustain  a  plea  of  leave 
and  licence  in  bar  to  an  action,  certainly  incapacitated  the 
plaintiffs  from  obtaining  any  assistance  in  a  court  of  equity.  It 
is  not  necessary  to  go  further,  and  say  whether  it  would  not 
entitle  the  defendants  to  restrain  them  from  proceeding  at  law, 
according  to  what  is'  stated  by  Lord  Eldon  in  Barrett  v. 
BUigrave  (c).  I  entirely  assent  to  the  argument,  very  ably  nrg^d 
by  Mr.  Baily,  that  mere  acquiescence  (if  by  acquiescence  is  meant 
the  abstaining  from  legal  proceedings)  is  unimportant.  Where 
one  party  invades  the  right  of  another,  that  other  does  not 
in  general  deprive  himself  of  the  right  of  seeking  redress  merely 
because  he  remains  passive,  unless,  indeed,  he  continues  inactive 
so  long  as  to  bring  the  case  within  the  purview  of  the  Statute  of 
Limitations.  If,  therefore,  from  1830  to  1847,  when  the  disputes 
began,  the  plaintiffs  might  have  asserted  the  legal  right  on  which 
they  now  insist,  their  not  having  done  so  during  that  period 
would  not  preclude  them.     But  the  evidence  of  long-continued 

(a)  1841,  1  Cr.  ft  Ph.  91.  (c)  1801,  6  Yes.  105. 

(6)  1851,  2  Sim.  N.  S.  78. 
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[ose  of  the  water  for  all  purposes  by  the  adjacent  mill-owners  may      Rochdale 
be  very  important  as  tending  to  satisfy  this  Court  that^  when  the    <^°««^.  ^°-  ^• 
mill  of  the  defendants  was  erected^  the  plaintiffs  must  have  ■ 


known  that  King^  who  was  building  it,  was  laying  out  his  money 
in  the  expectation  that  he  would  have  the  same  privilege  of  using 
the  water  as  was  enjoyed  by  all  his  neighbours/' 

Subsequently^  Sir  John  Bomilly,  M.  B,.,  refused  a  perpetual 
injunction  on  the  same  grounds,  notwithstanding  'some  fresh 
evidence  directed  to  the  point  that  the  company  had  made 
objection  before  the  erection  of  the  mill  (a). 

In  Laird  v.  Birkenhead  Bail.  Co.  {b)  the  plaintiff,  under  a  Laird  r. 
treaty  with  the  defendants  for  a  communication  between  his  ship-  j^^^^  qq 
building  yard  and  their  station,  constructed  a  tunnel  and  laid 
down  rails  at  an  expense  of  £1,200,  and  was  allowed  by  the  com- 
pany to  use  it  for  two  and  a  half  years,  during  which  time  they 
received  from  him  tolls  for  the  use  of  the  way.  Because  they  did 
not  finally  agree  as  to  the  terms,  the  company  gave  him  three 
months'  notice  to  quit,  and  were  about  to  take  up  the  rails ;  but 
they  were  restrained  by  the  yice-Ghancellor,  who  held  that,  not- 
withstanding their  being  a  corporation,  they  were  as  much  bound 
by  their  acquiescence  as  an  individual,  and  were  bound  to  allow 
the  plaintiff  the  use  of  the  way  on  reasonable  terms,  i,e,,  on  the 
terms  which  had  existed  during  the  two  and  a  half  years,  and  for 
a  reasonable  time,  which  he  considered  to  be  for  as  long  as  the 
plamtiff  continued  owner  of  the  yard. 

In  Bankart  v.  Haitghton  {c)  the  plaintiff  sought  to  restrain  the  Bankart  ▼. 
defendant  from  enforcing  a  judgment  at  law  in  an  action  for  a  ^^^^^*^' 
nuisance  caused  by  copper  works,  on  the  ground  that  when  he  took 
his  farm  he  was  aware  of  the  works,  and  his  lessor  had  seen  them 
while  in  course  of  erection,  and  took  no  steps  to  prevent  their  erec- 
tion. The  Master  of  the  Bolls  held  that  this  was  not  an  acquiescence 
which  conferred  on  the  plaintiff  the  right  to  cause  noxious  effluvia 
and  vapour  to  issue  from  his  furnaces  and  be  deposited  on  the 
defendant's  lands.  He  also  said,  **  It  is  impossible  to  hold  that, 
because  a  man  has  acquiesced  in  certain  works  which  produce 
little  or  no  injury,  he  is  ever  afterwards  to  be  debarred  of  remedy 
if,  by  the  increase  of  the  works,  he  sustains  a  serious  injury .'' 

In  Ootchdng  v.  Bassett  {d)  the  plaintiffs  were  lessees  of  No.  32,  cotehing  t. 
Wood  Street,  and  the  defendants  owners  of  No.  33,  which,  until  BMsett. 


8 


a)  16  Bear.  680.  (c)   1859,  27  Bear.  425. 

)  1859,  Joh.  500.  (d)   1862,  82  Bear.  101. 
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Cotehing  v. 
Ba$8€tt. 


Blanchard  v. 
Bridges. 


[Michaelmas^  1861^  was  lefc  to  the  plaintiffs.  The  plaintiffs,  being 
abont  to  rebaild  No.  82,  agreed  with  the  defendants  that  they 
shonld  continue  tenants  of  No.  33  to  Lady  Day,  1862,  and  rebaild 
the  party-wall.  In  rebuilding,  they  altered  the  windows  and  made 
additional  windows,  and  submitted  their  plans  to  the  defendants' 
surveyor,  and  the  works  were  executed  under  the  superintendenoe 
of  the  defendants'  surveyor,  who  made  no  objection  to  the  plans  or 
as  to  the  mode  in  which  the  works  were  being  carried  out.  After 
the  plaintiffs  had  completed  their  building,  the  defendants  gave 
them  notice  of  their  intention  to  raise  the  party- wall  in  a  manner 
greatly  to  interfere  with  the  plaintiffs'  lights.  The  Master  of  the 
Bolls  restrained  them,  and  held  that  the  case  came  within  the 
principle  of  Darm  v.  Spurrier,  saying,  ''If  the  defendant  in- 
tended to  obtain  an  advantage  not  then  possessed  by  him,  and 
to  derive  it  by  reason  of  the  acts  which  the  plaintiffs  might  be 
induced  to  perform,  it  was  incumbent  on  him  to  explain  this  to 
the  plaintiffs  in  such  a  manner  that  it  could  not  be  misunder- 
stood." 

Blcmclutrd  v.  Bridges  (a)  was  a  case  at  law.  There,  it  appeared 
that  the  predecessor  in  title  of  the  plaintiff  had  erected  a  cottage 
on  his  land,  having  windows  which  derived  light  from  the  ad- 
joining property  of  his  vendor,  and  had  afterwards  thrown  the 
windows  forward  and  converted  them  into  bow  windows.  The 
owner  of  the  adjoining  property  was  often  on  the  spot  daring  the 
progress  of  the  works,  and  had  a  general  knowledge  of  their 
nature,  and  made  no  objection ;  but  it  appeared  that  the  adjoining 
land  had  been  from  time  to  time  advertised  for  sale  in  lots  for 
building,  and  that  the  owner  had  on  two  occasions,  in  treating 
with  the  plaintiff's  predecessor  in  title,  specifically  reserved  the 
right  to  build  up  to  the  boundary  of  the  plaintiff's  property.  The 
defendant,  having  subsequently  purchased  the  adjoining  property, 
erected  a  wall  which  interfered  with  the  light  coming  to  the  bow 
windows ;  and  this  action  was  therefore  brought  to  establish  the 
right  to  the  light. 

The  Court  of  King's  Bench,  on  a  case  stated,  and  having 
authority  to  draw  any  conclusion  which  a  jury  ought  to  have 
drawn,  refused  to  presume  a  grant  of  the  light  on  the  ground  of 
acquiescence ;  and  Patteson,  J.,  who  delivered  the  judgment  of 
the  Court,  said :  ''  The  fullest  knowledge,  with  entire  but  mere 


(a)  1886,  4  A.  &  E.  176. 
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[acquiescence^  cannot  bind  a  party  who  has  no  means  of  resistance.    Blanehard  ▼. 

There  may  appear  to  be  some  hardship  in  holding  that  the  owner  ^^^^' — 

of  a  close  who  has  stood  by,  without  notice  or  remonstrance, 
while  his  neighboar  has  incurred  great  expense  in  building  upon 
his  adjoining  land,  should  be  at  liberty  by  subsequent  erections  to 
darken  the  windows,  and  so  destroy  the  comfort  of  such  buildings. 
Yet  there  can  be  no  doabt  of  his  right  to  do  so  at  any  time  before 
the  expiration  of  twenty  years  from  their  erection :  and  this  with 
good  reason.  For  it  is  far  more  just  and  convenient  that  the 
party  who  seeks  to  add  to  the  enjoyment  of  his  own  land  by  any- 
thing in  the  nature  of  an  easement  upon  his  neighbour's  land 
should  first  secure  the  right  to  it  by  some  un  ambiguous  and  well 
understood  grant  of  it  from  the  owner  of  the  land,  who  thereby 
knows  the  nature  and  extent  of  his  grant,  and  has  a  power  to 
withhold  it  or  to  grant  it  on  such  terms  as  he  may  think  fit  to 
impose,  than  that  such  right  should  be  acquired  gradually,  as  it 
were,  and  almost  without  the  cognizance  of  the  grantor,  in  so  un- 
certain a  manner  as  to  create  infinite  and  puzzling  questions  of 
fact  to  be  decided,  as  we  daily  see,  by  litigation.^' 

Theae  words  are  quoted  here  at  length  because  of  their  bearing  BemarkB  on 
on  the  principle  of  the  equitable  decisions  on  the  doctrine  of  con-  ^^1^^^^  ^* 
structive  grant.  But  it  should  be  noted  that  they  express  the 
opinion,  not  of  a  court  of  equity,  but  of  a  court  of  law ;  and  it  is 
conceived  that  they  are  opposed  to  the  principle  adopted  by  the 
equitable  courts,  where  entire  but  mere  acquiescence,  coupled 
with  knowledge  on  the  one  side  and  misconception  on  the  other, 
is  BUjBicient  to  bind  the  party  acquiescing  (a).  He  has  no  means 
of  resistance;  but  he  may  by  notice  remove  the  misconception. 
With  respect  to  the  actual  decision,  there  were  facts  in  the  case 
which  to  some  extent  negatived  the  plea  of  misconception  on  the 
part  of  the  building  owner ;  and  it  is  remarkable  also  that  the 
acquiescence  was  the  acquiescence  not  of  the  defendant  but  of  a 
prior  owner,  and  there  was  no  evidence  of  express  notice  (6). 

The   case   of   Davies  v.  Bear  (c),  which  is  quoted   below  as  i>atH«tv. 
illustrating  the  implied  grant  of  ways  of  necessity,  has  also  a 
hearing  on  the  doctrine  of  constructive  grant  by  acquiescence. 
The  evidence  in  this  case,  so  far  as  it  bore  upon  the  latter  point, 
was  to  the  effect  that  the  defendant,  who  owned  the  soil  of  a 

(a)  See  the  oases  quoted  above,  p.      Allen  ▼.  Seekham  (1879),  L.  B.  11  Ch. 
61,  note  (d).  Div.  790. 

(b)  See  above,  p.  S8,  and  espeoiallj  (c)  1869,  L.  B.  7  Eq.  427. 
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Davies  v. 
Sear. 


Bankart  t. 
Tennant, 


[passage  leading  to  certain  mews  belonging  to  the  plain  tiff ,  allowed 
the  plaintiff  to  block  up  by  bnilding  all  other  access  to  the  mews^ 
and  then  obstructed  the  passage.  Lord  Bomilly,  M.B.,  granted  an 
injunction,  partly  on  the  authority  of  Darm  v.  Spurrier  (a)  and  the 
other  cases  of  acquiescence.  "  A  man  cannot/'  he  said, ''  stand 
quiet,  and  see  it  (the  adjoining  ground)  gradually  become  covered 
with  houses,  so  that  every  access  or  means  of  communication  with 
the  mews  is  shut  out  except  this  one,  which  he  had  always  known 
was  intended  to  be  used  as  a  means  of  access,  and  then  say  this 
easement  was  not  reserved.'' 

In  Bankart  v.  Tennant  (b),  the  plaintiffs  had  erected  furnaces 
and  smelting  works  upon  the  banks  of  a  canal  belonging  to  the 
predecessor  in  title  of  the  defendant,  and  had  for  some  time  (while 
they  were  customers  of  the  canal-owners)  been  permitted  to  ex- 
tract water  from  the  canal  for  the  use  of  their  works.  They  now 
claimed  a  right  to  the  water  under  the  authority  of  Olavering's 
Case ;  but  the  claim  was  negatived  by  James,  Y.-C,  on  the  ground 
that  the  water  was  not  essential,  nor  anything  like  essential,  to 
the  enjoyment  of  the  plaintiffs'  property.  He  added  that  it  was 
impossible  to  suppose  that  the  canal-owners  could  have  intended 
to  part  with  their  absolute  control  over  the  canal,  or  with  their 
power  of  letting  the  water  off  or  keeping  the  canal  idle;  and 
therefore  he  did  not  think  the  plaintiffs  could  have  acted  upon 
the  notion  that  they  were  to  get  a  binding  agreement  with  respect 
to  the  enjoyment  of  the  water.] 


Mode  of 
granting. 


Sect.  2. — Construction  of  the  Instrument 

Easements  may  be  granted  separately  and  apart  from  any 
conveyance  of  the  dominant  tenement,  or  they  may  be  included 
in  a  conveyance  of  it. 

But  few  cases  are  to  be  found  in  the  books  of  a  grant  of  an 
easement  per  se ;  it  is  obvious,  however,  that,  in  all  instances  of 
this  kind,  the  precise  words  of  the  instrument  itself  must  deter- 
mine the  extent  of  the  right  created  (c). 


la)  1802,  7  Ves.  231;  6  R.  B.  119. 

6)  1870,  L.  R.  10  Eq.  Ul. 

[c)  Beei8enhou8ev,Chriit\an(l7S7)t 
1  T.  B.  500;  1  R.  R.  800;  Mitcalfe  r. 
Wett<May  (1864),  34  L.  J.,  C.  P.  118 ; 


Ardley  v.  8t.  Pancras  (1870),  89  L.  J., 
Oh.  871 ;  Taylor  y.  Corporation  of  8L 
HeUm'8  (1877),  L.  R.  6  Ch.  Div.  264 ; 
and]  below,  Part  IV.  Chap.  IIL, 
"  Extent  and  mode  of  enjoyment." 
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A  man  may  have  a  way  [or  other  easement]  by  grant  [at  the   Grant  at 
common  law]  ;  as  if  A.  grants  that  B.  shall  have  a  way  through  ««""«>"  ^^• 
his  dose  (a)  [or  grants  snch  a  way  to  B.^  his  heirs  and  assigns  (b). 

An  easement  could  not,  until  recently,  be  created  by  a  grant  Grant  nnder 
under  the  Statute  of  Uses ;  "  for  a  man  cannot  walk  over  ground  ^tob.***'*** 
to  the  nse  of  a  third  person/'  and  ''  there  cannot  be  the  use  of  a 
thing  not  in  esse,  as  a  way,  common,  &c.,  newly  created"  (c).  It 
foUowed  from  this  that  an  easement  could  not  be  created  under  a 
power,  or  by  bargain  and  sale,  or  by  way  of  reservation;  and  further 
that,  as  a  reservation  of  an  easement  to  the  grantor,  contained  in 
a  conveyance  of  land,  could  only  operate  as  a  re-grant,  such  a 
conveyance  must  be  executed  by  the  grantee  of  the  land  {d). 

But  now  the  Conveyancing  and  Law  of  Property  Act,  1881,  Conve^oao- 
provides  as  follows :—  ^^^^"^^  ^^^ 

"  (L)  A  conveyance  of  freehold  land  to  the  use  that  any  person 
may  have,  for  an  estate  or  interest  not  exceeding  in  duration  the 
estate  conveyed  in  the  land,  any  easement,  right,  liberty  or 
privilege  in,  or  over  or  with  respect  to  that  land,  or  any  part 
thereof,  shall  operate  to  vest  in  possession  in  that  person  that 
easement,  right,  liberty,  or  privilege,  for  the  estate  or  interest 
expressed  to  be  limited  to  him  ;  and  he,  and  the  persons  deriving 
title  under  him,  shall  have,  use,  and  enjoy  the  same  accordingly. 

"  (2.)  This  section  applies  only  to  conveyances  made  after  the 
commencement  of  this  Act  "  (e). 

It  is  conceived  that  this  section  is  intended  to  alter  the  mode 
of  conveyance  only,  and  does  not  authorize  the  creation  of  ease- 
ments of  a  novel  kind,  such  as  easements  in  g^ss  or  not  connected 
with  the  enjoyment  of  a  tenement.  By  virtue  of  this  section,  an 
easement  may  now  be  reserved,  or  may  be  granted  under  a  power. 

It  should  be  noted  that  the  Settled  Land  Act,  1882  (/),  em-  settled  Land 
powers  a  tenant  for  life  to  "  sell  the  settled  land  or  any  ease-  -^^l^'  ^^^ 
mont,  right  or  privilege  over  or  in  relation  to  the  same ; "  i.e.,  to 
subject  the  settled  land  to  any  such  easement  {g)."] 


(a)  Com.  Dig.  Chimin.  D.  (3). 

(6)  Benhwue  v.  Chriatian  (1787),  1  T. 
a.  660;  1  B.  R.  300;  of.  Oerrard  y. 
Ccohe,  2  K.  B.  102,  2nd  ed.  109 ;  Holm$ 
▼.  BeUer  (1697),  3  Lev.  305 ;  as  to  the 
devolution  of  &  right  so  granted,  see 
Lynevor  t.  Tennant  (1888),  L.  B.  13  A. 
C.  279;  of.  Rymer  y.  Mcllroy,  L.  B. 
(1897),  1  Oh.  628. 

(e)  Bao.  Abr.  Usee,  F.,  oiting  Beaudtly 
▼.  Brook  (1608),  Cro.  Jao.  189.   Of.  Com. 


Dig.  Chimin.  D.  (3),  ad  fin.    The  seotion 
appears  to  relate  onlj  to  *'  estates." 

(d)  Durham  and  Sunderland  RaiU  Co, 
T.  Walker  (1842).  2  Q.  B.  940,  at  p.  967. 

(e)  44  ft  46  Viot.  o.  41,  s.  62. 

(/)  45  ft  46  Viot.  o.  88,  s.  3  (i)  ;  of.  s. 

24(7). 

{g)  As  to  the  limits  of  this  power,  see 
Sutherland  y.  Sutherland,  L.  B.  (1893), 
8  Oh.  169 ;  and  as  to  whether  the  tenant 
for  life  of  a  dominant  tenement  may 
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Form  of 
gra- 1. 


Covenants 
running  with 
the  land. 


Bowhotham  y. 
WiUon. 


A  covenant,  or  otter  instrument  under  seal,  clearly  evincingf 
the  intention  of  the  parties,  may  operate  as  a  grant  (a) ;  and 
upon  a  grant  or  covenant  conferring  an  easement,  the  successive 
owners  of  the  dominant  estate,  who,  in  the  case  of  an  ordinary 
covenant,  would,  at  common  law,  be  strangers  to  the  contract, 
become  entitled  to  the  benefit  of  the  rights  conferred,  and  may 
sue  for  a  violation  of  them. 

Easements,  in  general,  bear  a  strong  resemblance  to  covenants 
running  with  the  land,  both  express  and  implied ;  [and  the 
better  opinion  being,  that  the  burden  of  covenants  does  not  ran 
with  the  land  at  law,  so  as  to  bind  an  assignee,  except  in  cases 
between  landlord  and  tenant  (6),  it  becomes  important  to  deter- 
mine in  each  case  whether  the  terms  of  the  covenant  are  such  as 
to  create  a  grant  of  an  easement,  in  which  case  the  effect  of  them 
is  to  create  an  incorporeal  hereditament,  giving  the  successive 
owners  of  it  a  right  as  against  all  the  succeeding  owners  of  the 
land  affected  by  it,  without  regard  to  any  question  as  to  the 
burden  of  covenants  running  with  land. 

In  Bowhotham  v.  Wilson  (c),  where  the  plaintiff  sued  the 
defendant  for  damage  done  to  land  and  houses,  by  the  defendant 
so  working  the  subjacent  minerals  as  to  let  down  the  surface,  much 
discussion  took  place  as  to  the  effect  of  a  covenant  by  the  owner  of 
land  that  the  owner  of  certain  minerals  under  it  shall  have  a  right 
to  work  the  minerals,  without  liability  for  letting  down  the  surface, 
the  defendant  relying,  amongst  other  points,  upon  the  effect  of 
such  a  covenant ;  and  Lord  Wensleydale  pointed  out  that  such  a 
covenant  would  operate  as  a  grant,  and  that  the  grantee  in  that 


nnder  this  section  release  an  easement 
appurtenant  to  it,  see  belovr,  Fart  V. 
Chap.  I.  As  to  reserving  or  granting 
an  easement  on  an  exchange  or  par- 
tition, see  Settled  Land  Act,  1890,  sect. 
6.  As  to  the  grant  of  an  easement  by 
a  railway  company,  see  Re  Qonty  and 
Manchester,  SheJ^ld,  and  Lincolnshire 
By.  Co.,  L.  R.  (1896),  2  Q.  B.  439. 

(a)  Holms  v.  Seller  (1697),  3  Levins, 
806.  [See  the  judgment  of  Lord  Wens- 
leydale in  Rowbotham  v.  Wilson  (1860), 
8  H.  of  L.,  p.  362  ;  Oakley  v.  Adamson 
(1882),  8  Bing.  356 ;  Northam  v.  Hurley 
C1853),  1  E.  &  B.  665 ;  Lmo  v.  Innes 
(1864),  10  Jar.,  N.  8.  1037 ;  Miles  v. 
Tohin  (1867),  16  W.  B.  466;  Conv.  Act, 
1881,  s.  49. 

In  his  opinion  g^ven  to  the  Honse  of 
Lords  in  DaZton  y.  Angus,  Fry,  J.,  said 


that  a  negative  right  does  not  lie  in 
grant,  but  would  be  created  by  covenant 
(L.  B.  6  App.  Gas.  at  pp.  771,  773)  ; 
and  the  opinion  of  Littledale,  J.,  in 
Mo(yre  v.  Rawson  (1824),  3  B.  ft  G.  340, 
sapports  this  view ;  hot  see  per  Lords 
Selborne  and  Blackbam,  L.  B.  6  App. 
Gas.  at  pp.  794,  823.] 

(h)  See  notes  to  Spencer's  Case, 
Smith's  L.  C.  vo].  i.  p.  53,  lOth  ed. ;  and 
Austerherry  v.  Corporation  of  Oldham 
(1885),  L.  E.  29  Gh.  Div.  750;  WhiU 
V.  Southend  Hotel  Co.,  L.  B.  (1897),  1 
Gh.  767.  Morland  v.  Cook  (1868),  L.  B. 
6  Eq.  252,  which  might  appear  to  make 
against  the  proposition,  is  now  treated 
as  a  case  of  grant.  As  to  the  rnle  in 
equity,  see  below,  see  p.  73. 

(c)  1848,  1  H.  of  L.  Gas.  362. 
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[way  would  obtain  the  riffht  to  work  the  minerals  in  the  manner   R&irhotham  v. 

claimed.     Hia  Lordship  said:   "This  was  no  doubt  the  proper  _      **^'  - 

gabject  of  a  grant,  as  it  a£Fected  the  land  of  the  grantor ;  it  was  a 

grant  of  a  right  to  disturb  the  soil  from  below  and  alter  the  position 

of  the  surface,  and  is  analogous  to  the  grant  of  right  to  damage  the 

surface  by  making  a  way  over  it.   No  particular  words  are  necessary 

for  snch  a  grant ;  any  words  which  clearly  show  the  intention  to 

give  an  easement  which  is  by  law  grantable  are  sufficient  to 

effect  that  purpose.     If  the  words  used  could  only  be  read  as 

amouDting   to  a  coyenant,  it  must   be  admitted  that  such   a 

coTenant  would  not  affect  the  lands  in  the  hands  of  the  assignee 

of  the  covenantors,  but  if  they  amount  to  a  grant  the  grant 

would  be  unquestionably  good  and  bind  the  subsequent  owners.'' 

Some  of  the  learned  Judges  in  the  Court  of  Exchequer  Chamber, 
when  the  same  case  was  before  that  Court,  appear  to  have  been 
of  opinion  that  a  covenant  by  the  owner  of  land,  that  the  owner 
of  the  minerals  under  it,  or  of  a  right  to  get  minerals,  might  work 
without  liability  for  damage  to  the  surface,  could  only  operate  as 
a  mere  covenant  not  to  sue,  and  therefore  would  not  bind  an 
assignee  of  the  land;  not  recognizing  the  analogy  pointed  out  by 
Lord  Wensleydale  between  such  a  right  and  the  right  to  damage 
the  surface  by  making  a  way  over  it. 

It  is  hardly  necessary  to  point  out  that  the  principle  involved 
in  the  judgment  of  Lord  Wensleydale  would  be  equally  applicable 
to  a  grant  of  the  right  to  let  down  the  surface  by  working  under- 
neath made  "  per  se  *'  to  a  person  already  the  owner  either  of  the 
whole  adjacent  soil,  or  of  the  right  to  work  certain  minerals  in 
that  soil,  as  to  the  case  where  the  two  rights  are  conferred  by  the 
same  instrument,  as  in  Rowbotham  v.  Wilson. 

In  all  such  cases  the  questions  would  appear  (without  regard- 
ing the  particular /orm  of  words  used)  to  be : — 1.  Does  an  inten- 
tion appear  to  confer  a  right  to  affect  the  land  of  the  grantor  or 
covenantor  7  2.  Is  this  right  one  of  those  as  to  which,  either 
from  decided  cases  or  by  analogy,  it  can  be  said  that  it  is  a  right 
capable  of  being  made  the  subject  of  a  gprant  as  an  easement  f 
If  these  two  questions  be  answered  in  the  affirmative,  an  ease- 
ment has  been  created,  and  the  grantee  and  his  assignees  have 
the  right,  as  against  the  grantor  or  his  assignees,  without  re- 
ference to  any  question  as  to  the  burden  of  covenants  running 
with  the  land  so  as  to  bind  an  assignee. 

In  equity,  the  rule  is  different ;  and  any  covenant  made  by  the  Barden  of 
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oovenantfl  in 
equity. 


Benefit  of 
ooTenant. 


[puroliaser  of  land,  that  he  and  his  assigns  will  abstain  from  using 
his  land  in  any  particular  way,  will  be  enforced  against  all  par- 
chasers  with  actaal  or  constructiye  notice  of  the  covenant,  with- 
out regard  to  the  question  whether  such  covenant  runs  ?rith  the 
land  or  not  (a). 

Bat  the  principle  does  not  extend  to  affirmative  covenantSi  or 
covenants  to  do  acts  or  spend  monies  upon  the  land  (6). 

Covenants  of  this  kind,,  whether  affirmative  or  negative,  cannot 
be  enforced  by  a  subseqaent  purchaser  from  the  covenantee, 
unless  either  the  benefit  of  them  is  such  as  to  run  with  the  land 
of  the  covenantee,  or  the  covenantee  has  manifested  an  intention 
of  transferring  to  the  purchaser,  or  of  obtaining  for  his  benefit, 
the  covenants  in  question  (c).  Sach  an  intention  is  a  question 
of  evidence ;  and  where  the  whole  property  has  been  laid  out  as 
a  bailding  estate  under  a  general  scheme,  the  common  vendor 
may  almost  always  be  held  to  be  a  trastee  of  the  covenants  for 
the  benefit  of  the  estate  as  a  whole  and  of  its  several  parts  (d). 

A  restrictive  covenant  may  cease  to  become  enforceable  by 
reason  of  a  change  in  the  character  of  the  neighbourhood  (e),  or 
by  continued  acquiescence  in  a  breach  (/).] 


(a)  Tidk  y.  Moxhay  (1848),  2  Phill. 
774;  [Jay  r. Richardson  (1862),  30  Bear. 
663;  CUgg  ▼.  Hands  (1890),  L.  B.  44  Ch. 
Div.  688.  As  to  what  is  ooostruotiye 
notice  in  this  respect,  see  Daniels  t. 
Davison  (1809),  16  Vcs.  242;  10B.B.171, 
and  Cavander  y.  Bulteel  (1878),  L.  B. 
9  Oh.  79  (notice  imputed  for  omission 
to  inqnire  as  to  tenants'  interests)  ; 
Maxfield  y.  Burton  (1873),  L.  B.  17  Eq. 
16,  and  Spencer  y.  Clarke  (1878),  L.  B. 
9  Gh.  D.  137  (omission  to  inqnire  as  to 
interests  of  holders  of  title-deeds);  Miles 
T.  Tohin  (1867),  16  W.  B.  465.  Morland 
T.  Cook  (1868),  L.  B.  6  Bq.  252,  Davies 
T.  Sear  (1869),  L.  B.  7  Eq.  427,  and 
AUen  y.  Seckham  (1879),  L.  B.  11  Ch. 
Diy.  790  (omission  to  inqnire  into  stmo- 
tnral  pec aliari ties) ;  Carter  y.  Williams 
(1870),  L.  B.  9  Eq.  678  (as  explained  in 
Patman  y.  Harland  (1881),  L.  B.  17 
Gh.  D.  853),  and  Kettlewell  y.  Watson 
(188i),  L.  B.  26  Oh.  Diy.  501  (omission 
to  look  into  vendor's  title)  ;  Wilson  y. 
Hart  (1866).  L.  B.  1  Oh.  468,  arid  Pat- 
man  y.  Harland  (1881),  L.  B.  17  Oh.  D. 
853  (omission  to  look  into  lessor's  title); 
Gooy.  Act,  1882,  sect.  3 ;  Dart,  V.  P., 
ed.  6,  p.  767. 

(b)  Haywood  v.  Brunswick  Building 


Society  (1881),  L.  B.  8  Q.  B.  Diy.  403 ; 
London  and  South-Western  Railway  t. 
Oomm  (1881),  L.  B.  20  Gh.  Diy.  562 ; 
Andrew  y.  Aitken  (1882),  L.  B.  22  Ch. 
D.  218 ;  Au^terherry  y.  Corporation  of 
Oldham  (1885).  L.  B.  29  Oh.  Diy.  760 ; 
Hall  y.  Eioin  (1887),  L.  B.  37  Oh.  Diy. 
74.  In  Catt  y.  Tourle  (1869),  L.  R.  4 
Oh.  664,  a  coyenant  in  terms  positiye 
was  held  to  be  in  sabstance  negatlye, 
and  enforceable  a^nst  the  land. 

(c)  Keates  y.  Lyon  (1869),  L.  B.  4 
Gh.  218;  Renals  y.  Cowlishaw  (1879), 
L.  B.  11  Ob.  Diy.  866;  of.  Matter  v. 
Hansard  (1876),  L.  B.  4  Oh.  Diy.  718; 
King  y.  Dickeson  (1889),  L.  B.  40  Ch. 
D.  696. 

(d)  Western  y.  MacdermoU  (1866),  L. 
B.  2  Oh.  72;  Eastwood  y.  Lever  (1864), 
33  L.  J.,  Oh.  866.  12  W.  B.  195 ;  Not- 
tinqham  Patent  Brick  and  Tile  Company 
y.  Butler  (1836),  L.  B.  16  Q.  B.  Diy. 
778;  Collins  y.  CasUe  (1887),  L.  B.  36 
Gh.  D.  243;  Sheppard  y.  Oilmore  (1887), 
57  L.  T.  Rep.  614. 

(«)  Duke  of  Bedford  y.  Trustees  of  the 
British  Museum  (1882),  2  M.  ft  K.  662. 

(/)  Sayers  y.  CoUyer  (1885),  L.  B. 
28  Oh.  Diy.  108;  Oaskin  y.  BalU  (1879), 
L.  B.  13  0h.  Diy.  321. 
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SscT.  8. — Effect  of  a  Conveyance  of  the  Dominant  Tenement. 

(a.)  As  to  Rights  legally  appurtenant  to  the  Tenement  conveyed. 

Where  the  dominant  tenement  itself  is  conveyed,  whether  in  Tenements 
fee  or  for  any  less  estate,  it  should  seem  that,  [even  independently  thlrfr^itten- 
of  recent  legislation,]  all  rights  which  the  conveying  party  en-  danfc  eue. 
joyed^  by  virtue  of  and  as  appendant  to  his  estate,  as  against 
third  parties,  pass  with  it  (a). 

[The  Conveyancing  and  Law  of  Property  Act,  1881  (6),  pro-  Convoyano- 
vides  as  foUows :—  ^^^  ^^^' 

"  (1.)  A  conveyance  of  land  shall  be  deemed  to  inclnde  and 
shall  by  virtue  of  this  Act  operate  to  convey  with  the  land  all 
buildings,  erections,  fixtures,  commons,  hedges,  ditches,  fences, 
ways,  waters,  watercourses,  liberties,  privileges,  easements,  rights, 
and  advantages  whatsoever,  appertaining  or  reputed  to  appertain 
to  the  land  or  any  part  thereof,  or  at  the  time  of  conveyance 
demised,  occupied,  or  enjoyed  with  or  reputed  or  known  as  part 
or  parcel  of  or  appurtenant  to  the  land  or  any  part  thereof. 

''  (2.)  A  conveyance  of  land  having  houses  or  other  buildings 
thereon  shall  be  deemed  to  include  and  shall  by  virtue  of  this  Act 
convey,  with  the  land,  houses,  or  other  buildings,  all  outhouses, 
erections,  fixtures,  cellars,  areas,  courts,  courtyards,  cisterns, 
sewers,  gutters,  drains,  ways,  passages,  lights,  watercourses, 
liberties,  privileges,  easements,  rights,  and  advantages  whatsoever 
appertaining  or  reputed  to  appertain  to  the  land,  houses,  or  other 
buildings  conveyed  or  any  of  them  or  any  part  thereof,  or  at  the 
time  of  conveyance  demised,  occupied,  or  enjoyed  with  or  reputed 
or  known  as  part  or  parcel  of  or  appurtenant  to  the  land, 
houses,  or  other  buildings  conveyed  or  any  of  them  or  any  part 
thereof. 

''  (3.)  A  conveyance  of  a  manor  shall  be  deemed  to  include  and 
shall  by  virtue  of  this  Act  operate  to  convey  with  the  manor  all 
pastures,  feedings,  wastes,  warrens,  commons,  mines,  minerals, 
quarries,  furzes,  trees,  woods,  underwoods,  coppices,  and  the 
ground  and  soil  thereof,  fishing,  fisheries,  fowlings,  courts-leet, 
courts  baron,  and  other  courts,  views  of  frankpledge  and  all  that 


(a)  11  H.  6,  22,  pi.  19 ;  2  Bolle,  Abr.       L.  T.,  N.  8.  826]. 
60|  pi.  1 ;  Beaudely  r.  Brook  (1608),  Gro.  (b)  44  &  46  Viot.  c.  41,  b.  6. 

Jm.  289 ;  ISkull  ▼.  GlwAUttr  (1868),  7 
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OonTeyaDo.     [to  view  of  frankpledge  doth  belongs  mills^  mnlctures,  castoms, 
mg  Aot,  1881.  ^]jg^  duties,  reliefs,  heriots,  fines,  sums  of  money,  amerciaments, 

waifs,  estrays,  chief-rents,  qnit-rents,  rentscharge,  rents  seek, 
rents  of  assize,  fee  farm  rents,  services,  royalties,  jurisdictions, 
franchisee,  liberties,  privileges,  easements,  profits,  advantages, 
rights,  emoluments,  and  hereditaments  whatsoever,  to  the  manor 
appertaining  or  reputed  to  appertain  or  at  the  time  of  conveyance 
demised,  occupied,  or  enjoyed  with  the  same,  or  reputed  or  known 
as  part,  parcel,  or  member  thereof. 

''  (4.)  This  section  applies  if  only  and  as  far  as  a  contrary  in- 
tention is  not  expressed  in  the  conveyance,  and  shall  have  effect 
subject  to  the  terms  of  the  conveyance  and  to  the  provisions 
therein  contained  (a). 

'^  (5.)  This  section  shall  not  be  construed  as  giving  to  any 
person  a  better  title  to  any  property,  right,  or  thing,  in  this 
section  mentioned,  than  the  title  which  the  conveyance  gives  to 
him,  to  the  land  or  manor  expressed  to  be  conveyed,  or  as  con- 
veying to  him  any  property,  right,  or  thing,  in  this  section  men- 
tioned, further  or  otherwise  than  as  the  same  could  have  been 
conveyed  to  him  by  the  conveying  parties, 

''  (6.)  This  section  applies  only  to  conveyances  made  after  the 
commencement  of  this  Act/' 

By  virtue  of  sect.  2  of  the  same  Act — 

"  Land,  unless  a  contrary  intention  appears,  includes  land  of 
any  tenure,  and  tenements  and  hereditaments,  corporeal  and  in- 
corporeal, and  houses  or  other  buildings,  also  an  undivided  share 
in  land  (&);  Couveyanoe,  unless  a  contrary  intention  appears, 
includes  assignment,  appointment,  lease,  settlement,  aud  other 
assurance,  and  covenant  to  surrender,  made  by  deed,  on  a  sale, 
mortgage,  demise,  or  settlement  of  any  property,  or  on  any  other 
dealing  with  or  for  any  property ;  and  convey,  unless  a  contrary 
intention  appears,  has  a  meaning  corresponding  with  that  of 
conveyance  {c)." 

This  enactment  operates  to  pass,  with  the  land,  advantages  en- 
joyed with,  but  not  strictly  appurtenant  to,  the  land ;  and  its 
efEect  in  this  respect  may  be  gathered  from  the  following  sub- 
division of  this  section. 


(a)    The  mere  deeoription   of  land  right  to  light :  Broomfield  ▼.  WUlianu, 

adjoininfr  the  house  oonvejed  as  "bnild-  L.  R.  (1897),  1  Ch.  002. 

ing  land  "  does  not  show  a  contrary  in-  (b)  Sab^.  2. 

tention,  bo  as  to  ezclade  the  grantee's  (c)  Snb-s.  5. 
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[In  a  case  (a)  where  a  school  board  having  compnlsory  powers  ^  Oonveyano- 

of  purchase  had  given  notice  to  treat  for  certain  lands  "  with    -5 *- •' 

the  appurtenances/'  and  the  purchase  money  had  been  ascertained 
in  pursuance  of  the  notice^  it  was  held  that  the  vendor  was 
entitled  to  have  inserted  in  his  conveyance  words  ezclading  the 
operation  of  sect.  6,  except  as  to  rights  legally  appurtenant  to 
the  land. 

A  covenant  for  quiet  enjoyment,  whether  express  or  implied,  Covenant  for 
extends  to  an  easement  parcel  of  the  demise  (6).     Bat  it  does  2^nt.*°^^^' 
not  enlarge  the  grant,  so  as  to  confer  an  easement  not  within  the 
grant  (c)  ;  nor  does  a  qualified  covenant  for  title  in  a  conveyance 
extend  to  an  easement  to  which  the  grantor  was  not  entitled  (d).] 

If  a  severance  of  the  dominant  tenement  takes  place,  all  its'  Dirisibilitj  of 
easements  which  are  attached  to  the  tenement  and  not  to  the  ^••«™»*«« 
person  of  the  owner  will  attach  to  the  severed  portions  (e).  It  is* 
obvious,  however,  that  by  such  severance  no  right  is  acquired  to 
impose  an  additional  burthen  on  the  servient  tenement.  How- 
ever numerous  the  occupants  of  the  severed  tenement  may  be, 
they  must  still  confine  themselves  within  the  limits  of  the  right 
existing  at  the  timd  of  severance. 

Merlin  (/)  expresses  his  opinion,  that  wherever  the  object  of  a 
servitude  is,  from  its  nature,  capable  of  a  division,  it  may  be 
divided.  A  right,  for  example,  of  drawing  water  from  a  well,  to 
the  extent  of  fifty  buckets  a  day,  may  be  divided,  if  the  house  is 
capable  of  division  ;  and,  if  the  house  is  divided  into  two  parts, 
there  is  nothing  to  prevent  each  of  the  divided  parts  (chacnne  de 
ces  deux  maisons)  from  having  in  this  water  drawing  (puisage)  a 


(a)  In  re  Peck  and  The  London  School 
Board,  L.  R.  (1893),  2  Ch.  316. 

(b)  Pomfret  y.  Rieroft  (1681),  1  Saond. 
322;  Andrew  y.  ParadUe  (1725),  8  Mod. 
318.  Cf.  Child  y.  Stenning  (1879),  11 
Oh.  Diy.  82. 

(e)  Elatchford  y.  Mayor  of  Plymovth 
(1837),  3  Bing.  N.  G.  691 ;  Potts  y. 
Smith  (1868),  L.  K.  6  Eq.  311 ;  Booth  y. 
AUoch  (1873),  L.  B.  8  Gh.  663  ;  Leech 
y.  Schweder  (1874),  L.  B.  9  Gh.  468. 
€f.  Spoor  y.  Oreen  (1874),  L.  B.9Exch. 
99;  Anderson  y.  Oppenheimer  (1880), 
L.  B.  5  Q.  B.  Diy.  602 ;  Sanderson  y. 
Mayor  of  Berwick'Upon-Tveed  (1884), 
L.  £.  13  Q.  B.  Diy.  647 ;  Robinson  y. 
Ktlvert  (1889),  L.  B.  41  Gh.  Diy.  88. 
Of.  Harrison  y.  Muncaster,  L.  B.  (1891), 
2  Q.  B.  680. 


(d)  Thackeray r.  Wood  (1866),  6  B.St 

'  («)  Harris  y.  Drmoe  (1831),  2  B.  A  Ad. 
164;  35B.B.  527  [(as  to  pewe);  Codling 
y.  Johnson  (1829),  9  B.  ft  G.  934 ;  33  B. 
^.  376;  and  Newcomen  y.  Coulson  (1877), 
L.  B.  6  Gh.  Diy.  at  p.  141  (as  to  righta 
of  way).  Dist.  Midland  By.  Co.  y. 
Oribhle,  L.  B.  (1896),  2  Oh.  827,  where 
the  waj  was  erected  for  the  pnrpoee  of 
affording  oommanioation  between  the 
two  teoementB  while  in  the  lame  hands. 
And  cf.  as  to  commons],  Tyrringham's 
Case  (1684L  4  Bep.  36  b ;  Wyat  Wild's 
Case  (1610),  8  Bep.  78  b. 

(/)  B^pertoire  de  Jarispmdenoe,  tit. 
Seryitnde,  p.  45 ;  and  see  below.  Fart 
IV,  Chap.  III. 
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BiTinbility  of  right  equal  or  onequal  accordiDg  to  the  stipnlations  of  the  instm- 

eaaementg.     j^qq^  Qf  partition.     So  if  a  man  is  bound  by  a  servitude  not  to 

raise  his  wall  above  a  certain  height,  there  is  nothing  to  prevent 

his  being  liberated  from  this  burden  in  partj  and,  consequently, 

no  reason  why  it  should  not  be  considered  divisible. 

The  civil  law  distinctly  recognized  the  doctrine,  that  the  domi- 
nant tenement  continues  to  enjoy  its  servitudes,  notwithstanding 
a  severance  (a). 


two  tene 
ments. 


(b.)  As  to  Rights  not  legally  appurtenant  to  the  Tenement  conveyed. 

Questions  of  difficulty  arise  where  there  has  been  a  unity  of 
Exprees  grant  ownership  of  the  dominant  and  servient  tenements,  and  where, 

hj  owner  of  ,11  1 

consequently,  all  easements  have  been  merged  in  the  general 
rights  of  property. 

Where  such  easements  are  in  their  nature  continnous  and 
apparent,  they  pass  upon  a  severance  of  the  tenements,  by  impli- 
cation of  law,  without  any  words  of  new  grant  or  conveyance.. 
Indeed,  properly  speaking,  such  easements  are  not  revived,  but 
newly  created,  by  an  implied  grant.  This  subject  is  considered 
in  the  next  chapter. 

The  same  observation  applies  to  easements,  commonly  called 
*'of  necessity'*  (6). 

Other  easements,  snch  as  ordinary  rights  of  way,  will  not 
pass  upon  a  severance  of  the  tenements,  unless  the  owner  **  uses 
language  to  show  that  he  intended  to  create  the  easement  d& 
novo"  (c). 

[This  rule  was  acted  upon  in  the  case  of  Worthington  v.  Oim" 
son  (d),  in  which  Crompton,  J.,  cites  the  last  three  paragraphs  of 
the  text  from  the  words  ''  where  such  easements  '*  to ''  de  novo,*' 
and  assents  to  the  statement  of  the  law  contained  in  them ;  and 
in  Pearson  v.  Spencer  (e),  Blackburn,  J.,  in  delivering  the  judg- 
ment of  the  Court,  says,  "  We  do  not  think  that  on  a  severance 


(a)  Si  Btipolator  deoeaserit  ploribofl 
heredibas  reliotis,  uogali  solidam  viam 
petimt. — Dig.  8,  1,  17,  de  aerr. ;  [we 
ibid.  11.] 

Si  pnodiam  tnmn  mihi  Miriat,  nwe 
ego  partii  prasdii  tai  dominafl  esse  ooe- 
pero,  BiTe  ta  mei,  per  partes  serTitns 
retmetar,  licet  ab  initio  per  partes 
adqniri  non  poterat. — ^Dig.  8,  1,  8,  de 
eerr 

(b)  Poet,  Chap.  IV. 


(c)  Per  Bayley,  B.,  in  Barl(»o  t. 
Rhodes  (1833),  1  0.  ft  M.  448;  [of.  Bro. 
Abr.,  **  Extingaishment,"  pi.  16.  Bat 
a  right  of  way  over  a  "  yisible  road  " 
may  pasa  by  implied  grant;  below, 
Chap.  II.  Seot.  1  (b)]. 

(d)  1860,  2  E.  &  £.  618;  29  L.  J., 
Q.  B.  116. 

(0)  186L,  1  B.  A  S.  571 ;  in  error,  3 
B.  A  8.  761. 
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[of  two  tenements,  any  right  to  ase  ways  which,  daring  the  unity  Express  grant 
of  ownership,  has  been  nsed  and  enjoyed  in  fact,  passes  to  the      tw^^tene^ 
owner  of  the  dissevered  tenement,  unless  there  be  something  in        ments. 
the  conveyance  to  show  an  intention  to  create  a  right  de  novo. 
We  agree  with  what  was  said  in  Worthington  v.  Oimson  (a),  that 
in  this  respect  there  is  a  distinction  between  continuous  ease- 
ments, sucli  as  drains,  &c.,  and  discontinuous  easements,  such  as 
a  right  of  way/'] 

General  words,  such  as  ''  appertaining,  belonging,''  &c.,  have  What  words 
been  held  in  numerous  instances,  both  with  regard  to  rights  of  "'^<"®°*' 
common  and  way,  to  be  insufficient  to  pass  the  right  upon  a  sever- 
ance of  the  tenements  {h) ;  but  a  conveyance  containing  the  words 
"used,  occapied,  and  enjoyed,"  has  been  held  to  be  sufficient  (c). 

Indeed,  these  words  are  as  much  a  description  of  the  thing 
granted,  as  if  the  way  had  been  set  out  by  its  termini ;  in  either 
case  it  would  be  a  matter  to  be  ascertained  by  parol  evidence, 
what  was  comprised  by  the  description  (d). 

[In    WarcUe  v.   BroMehurat   (e),   the   Court    of    Exchequer  TTardicv. 
Chamber  acted  upon  the  cases  in  which  it  has  been  held  that  ^<>cfctefcttr«t, 
these  words  are  sufficient. 

In  that  case.  A.,  owner  of  two  farms,  the  Lower  Beach  Farm, 
situate  on  a  natural  stream,  and  the  Red  House  Farm,  not  so 
situate,  conveyed  the  Bed  House  Farm  to  the  defendant,  and 
afterwards  conveyed  the  Lower  Beach  Farm  to  the  plaintifE. 

At  the  time  of  the  conveyance  of  the  Bed  House  Farm  to  the 
defendant,  there  was  an  enjoyment  and  user  in  fact  of  water  from 
the  stream^  by  means  of  an  artificial  culvert  passing  from  the 
stream  at  a  point  above  Lower  Beach  Farm,  through  some  land 
already  belonging  to  the  defendant],  and  then  through  Bed  House 
Farm,  and  from  that  culvert  at  the  point  where  it  crossed  Bed 


(a)  ISeO,  2  E.  &  E.  618 ;  29  L.  J., 
Q.  B.  116. 

(b)  8a%Bndey8  y.  Oliff  (1597),  Moore, 
467;  Whalley  ▼.  Tom^stm  (1799),  1  Bos. 
k  P.  371;  4  B.  B.  826;  Clements  ▼. 
Lambert  (1808),  1  Taant.  205 ;  9  B.  B. 
749;  Barlow  v.  Rhodes  (1888),  1  G.  &  M. 
439.  [Cf.  Baring  r.  Ahingdony  L.  B. 
(1892),  2  Ch.  374,  889,  where  this  state- 
meat  of  the  law  was  qaoted  and  ap- 
proved bj  the  Conrt  of  Appeal.] 

(c)  Bradshaw  v.  Eyre  (1597),  Oro. 
Iliz.  570;  WordUdg  ▼.  Kingswel  (1598), 
ibid.  794 ;  Qrymes  v.  Peacock  (1610),  1 
BnlstTode,  17;  KooystraY,  Lucas  (1822), 


5  B.  &  Aid.  830;  24  B.  B.  675;  James 
Y.  Plant  (1886),  4  A.  A  E.  749 ;  [and 
the  cases  cited  below,  p.  78,  ff.] 

(d)  Phillips  and  Amos  on  Evidence, 
8fch  ed.  782;  see  Hinchcliffe  y.  Lord 
Kinnoul  (1838),  5  Bing.  N.  0.  25; 
iBaird  y.  Fortune  (1861),  7  Jur.,  N.  8. 
926.  It  mast  be  remembered  that  these 
words  are  hj  yirtne  of  the  6th  section 
of  the  Oonveyancing  and  Law  of  Pro- 
perty Act,  1881,  to  be  read  into  every 
conveyance  executed  since  the  com- 
mencement of  the  Act  (below,  p.  93)  J. 

(e)  1859, 1  E.  &  E.  1058. 
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What  words 
snfBoient. 

Wardle  v. 
Brocklehurst. 


[House  Farm  the  water  was  condacted  by  a  pipe  to  the  farm 
buildings  of  Bed  House  Farm^  while  the  rest  flowed  away  thron^^Ii 
the  culvert  down  to  some  dye-works  belonging  to  the  defendant. 

The  conyeyance  of  Bed  House  Farm  to  the  defendant  con- 
tained the  words  *'  with  all  waters  and  watercourses  used,  occa- 
pied  or  enjoyed  with  the  premises. '^ 

The  action  was  brought  by  the  plaintiff,  as  owner  of  the  Lower 
Beach  Farm,  for  the  abstraction  by  the  defendant  of  water  from 
the  natural  stream  by  means  of  the  culvert ;  and  it  was  attempted 
to  distinguish  the  case  from  the  authorities  above  referred  to^  on 
two  grounds ;  first  on  the  ground  that  the  user  and  enjoyment^ 
prior  to  the  conveyance  to  the  defendant,  being  dependent,  not 
merely  on  the  acquiescence  of  the  owner  of  Lower  Beach  Farm, 
but  upon  the  assent  of  the  owner  of  the  land  through  which  the 
culvert  had  to  pass  between  the  natural  stream  and  Bed  House 
Farm,  ''a  thing  so  subject  to  capricious  interruption  could  not  at 
law  be  the  subject  of  a  conveyance.''  Upon  this  point,  Williams, 
J.,  in  delivering  the  judgment  of  the  Court,  said,  that  if  the  land 
between  the  brook  and  the  Bed  House  Farm  had  belonged  to  a 
third  person,  the  conveyance  to  the  defendant  being  by  the  owner 
both  of  Lower  Beach  Farm  and  of  the  Bed  House  Farm  would 
amount  to  a  statement  by  him  that,  in  as  far  as  in  him  lay,  he 
granted  to  the  defendant  the  Bed  House  Farm,  together  with  the 
right  to  divert  the  water  from  the  brook,  depriving  himself  of 
any  right  to  complain  thereof  in  respect  of  being  the  proprietor  of 
Lower  Beach  Farm,  and  that  the  effect  was  the  same  as  a  grant 
by  the  owner  of  the  Lower  Beach  Farm  of  the  right  to  divert  the 
water.  To  perfect  that  right  it  would  be  necessary  to  have  a 
grant  from  the  owner  of  the  land  between  the  brook  and  the  Bed 
House  Farm ;  but  it  so  happened  that,  in  the  particular  case,  the 
defendant  himself  was  the  owner  of  the  intervening  land.  There- 
fore (a)  the  right,  which  existed  only  as  an  enjoyment  before,  was, 
by  the  conveyance,  clothed  with  a  legal  character.  The  second 
point  of  distinction  relied  upon  was  that  more  water  was  taken 
from  the  stream  by  the  culvert  than  was  used  for  the  Bed  House 
Farm,  and  that  conveyance  only  passed  so  much  as  was  necessary 
to  be  enjoyed  and  used  for  the  Bed  House  Farm  (namely,  that 
which  passed  from  the  culvert  by  the  pipe  to  the  farm  buildings). 


(a)  See,  as  to  the  effect  of  the  snb-  grant  of  an  easement  affecting  it,  the 
seqaent  aoqnisition  of  title  to  land,  by  jadgment  of  Lord  Wensleydale  in  Bow^ 
a  person  who  had  made  or  received  a      hotham  t.  Wilson  (1860),  8  H.  of  L.  864* 
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[whereas  the  defendant,  who  happened  also  to  be  thd  owner  of  the 
lands  into  which  the  rest  of  the  water  in  the  calyert  passed  after 
it  left  Red  House  Farm,  was  enjoying  the  water  for  the  use  of 
works  npon  those  other  lands  also.  Upon  this  the  jadgment 
proceeds: — ''It  seems  at  first  a  strong  thing  to  say  that,  by 
baying  the  land  through  which  the  pipe  passed,  i.e.,  the  Bed  House 
Farm,  the  defendant  can  get  an  enjoyment  not  only  commen- 
surate with  the  uses  of  the  farm,  but  sufficient  for  his  other  works 
also.  The  answer,  howeyer,  seems  to  be,  that  by  purchasing  the 
Bed  Honse  Farm  and  the  enjoyment  of  the  watercourse  going 
through  it,  he  has  acquired  a  right  to  the  watercourse  as  it  existed 
at  the  time  of  the  conveyance  to  him.  It  is  true  the  enjoyment 
was  only  by  means  of  the  pipe  from  the  culvert,  but  he  could  not 
have  enjoyed  that  without  the  existence  and  continuance  of  that 
culvert.  The  culvert  was  ancillary  to  the  right.  It  is  plain,  as 
the  right  conveyed  was  to  have  the  water  enjoyed  by  the  owners 
of  the  Red  House  Farm,  and  to  have  it  in  the  way  in  which  they 
enjoyed  it,  and  as  that  way  was  by  means  of  the  flow  through  the 
culvert,  the  defendant  was  entitled  to  the  continuance  of  that 
flow.  The  consequence  is,  that  after  it  has  passed  Red  House 
Farm,  the  defendant  gets  a  very  beneficial  enjoyment  of  it  below. 
Bat  that  result  does  not  deprive  him  of  the  right  to  have  the  flow 
continued.  If  he  were  not  entitled  to  such  continuance,  he  would 
be  obliged  to  put  up  some  works  to  provide  for  the  enjoyment  of 
iuB  right  to  the  water.  This  the  plaintiff  is  not  entitled  to  call 
upon  him  to  do''  (a). 

Such  few  authorities  as  are  inconsistent  with  the  rule  as  above 
stated  in  giving  to  the  words  ''  appertaining  "  and  "  belonging  " 
ihe  same  extended  meaning  proper  to  the  words  ''used  and 
enjoyed,''  must  now  be  held  to  be  overruled  or  to  rest  on  their 
own  special  facts  (&). 


Whftt  words 
Boffloient. 

Wardle  y. 
BrocJclehurst. 


{a)  It  woald  appear  from  the  aatho- 
lilies  quoted  in  the  next  ohapter  that, 
even  without  the  epeoial  words  referring 
to  wateroourseB  Dsed  and  enjoyed  with 
the  premises,  the  easement  claimed 
wDold  have  passed  to  the  defendant  as 
"  oontinaoas  and  apparent." 

(b)  In  Com.  Dig.  **  Chimin,"  D.  8, 
the  word  "  J^o."  may  perhaps  be  sap- 
poied  to  denote  "used  and  enjoyed," 
as  well  as  appertaining.  In  Hill  t. 
Orange  (1556),  1  Plow.  170,  there  were 
ezprassions  in  the  deed  whiioh  excluded 

G. 


the  proper  interpretation.  8ta,pU  r. 
Heyion  (1704),  6  Mod.  1,  and  Morris  r. 
Edgifigton  (1810),  3  Taunt,  24;  12  B.  B. 
579,  were  in  fact  cases  of  ways  of  ne- 
cessity :  see  per  Bayley,  B.,  in  Barlow  v. 
Rhodsa  (1838),1  C.&  M.,  p.  446;  and  per 
Denman,  C.  J.,  in  Plant  r.  James  (1836), 
6  B.  &  Ad.,  p.  794;  S.  C.  4  A.  &  E. 
794.  Thomas  r.  Owen  (1887),  L.  B.  20 
Q.  B.  Biv.  226,  was  a  case  of  a  **  visible 
rt>ad  "  ;  see  per  Lindley,  L.  J.,  in  Baring 
y.  Abingdon,  L.  B.  (1892),  2  Ch.  at  p. 
890. 
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Eifeot  of  an 

express 

reservation. 


Whether 

previous 
enjoyment 
as  of  right 
neoessarj  to 
he  shown. 


Early  cases 
on  the  point. 


Kooystra  v.] 
I/ucas, 


[In  Tatton  v.  Hammeraley  (a),  the  effect  of  the  words  ^'  used  and 
enjoyed  *'  was  held  to  be  destroyed  by  an  express  reservation^of 
the  close  over  which  the  way  was  claimed,  with  the  appurtenances; 
bnt  it  may  be  doubted  whether  the  decision  would  now  be  upheld 
on  this  gronnd.  It  may,  perhaps,  be  supported  by  the  considersr- 
tion  that  the  way  was  claimed  by  grant  under  the  Statnte  of 
Uses  (&). 

It  has  been  much  debated  in  recent  cases  whether  a  grant  of 
easements  ''used  and  enjoyed''  with  the  premises  conveyed, 
passes  only  such  privileges  as  have  at  some  former  time  been  used 
therewith  as  of  right,  or  all  conveniences  in  fact  used  therewith 
at  the  date  of  severance.  In  the  former  case  it  would  be  neces- 
sary to  show  in  every  case  that  the  tenement  granted  had  at  some 
time  been  held  separately  from  the  tenement  retained,  with  a  legal 
right  to  the  easement  claimed  in  respect  of  it.  It  is  now  settled 
law  that  no  such  necessity  exists.  But  the  oases  upon  this  point 
are  important  as  illustrating  the  difficult  question,  what  amoant 
and  quality  of  user  during  the  unity  of  possession  constitute  such 
a  dependence  of  one  tenement  upon  the  other  as  will,  under  a 
grant  of  the  dependent  tenement  with  ways,  &c.,  used  and 
enjoyed  therewith,  ripen  into  an  easement. 

In  all  the  cases  decided  before  Thomson  v.  Waterlow  (c),  with 
the  doubtful  exception  of  Kooyatra  v.  Lucas  ((2),  such  a  previous 
severance  and  enjoyment  as  of  right  appears  to  have  existed, 
though  in  none  of  them  was  the  decision  put  upon  that  ground. 

In  Kooystra  v.  Luccks  (c2),  the  defendant  had  demised  to  the 
plaintiff  two  tenements,  Nos.  69  and  70,  Oxford  Street,  with  a 
piece  of  ground  immediately  behind  No.  70,  which  had  onoe 
formed  part  of  a  yard  known  as  Sprang's  Dairy ;  and  the  lease 
included  all  ways,  passages,  &c.,  to  the  demised  premises  be- 
longing, or  therewith  or  with  any  part  thereof  used  and  enjoyed. 
At  the  time  of  granting  the  lease,  and  for  many  years  before,  the 
whole  of  the  yard  (including  the  part  now  demised)  had  been 
in  the  possession  of  one  person,  who  had  used  a  gateway  between 
Nos.  71  and  72  as  a  way  for  his  horses  and  cattle  to  every  part  of 
the  yard.  The  plaintiff  built  a  coach-house  and  some  stables  upon 
the  part  demised,  and  claimed  to  use  the  gateway  and  a  way  over 
some  part  of  the  yard  (e)  as  a  means  of  access  to  them;  and  it 


(a)  1849,  8  Exoh.  279. 

(b)  See  above,  p.  71. 

(c)  1868,  L.  B.  6  Eq.  36. 


(d)  1822,  6  B.  A  Ad.  830;  24  B.  B. 
676. 

(e)  Kelly,  C.  B.,  in  oommenting  on 
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i 
[was  held  that,  by  the  terms  of  his  lease,  he  was  entitled  to  do  so.  whether  pre. 
It  does  not  appear  by  the  report  whether  the  part  demised  had    ^*^**^®°^®f 
been  held  separately  from  the  remainder  of  the  yard,  and  with  a    right  neoes- 

legal  right  of  way  over  it ;  and,  though  it  may  fairly  be  inferred  ""^' 

from  the  silence  of  the  reporter  that  there  was  no  evidence  of  ^ooystra  y. 
any  sncli  severance,  the  case  cannot  be  regarded  as  an  express 
anthority  npon  the  point  discassed  in  Thomson  v.  Waterhw.  The 
report  does  not  show  how  far  the  part  demised  had  been  used  as 
dependent  on  the  part  retained,  nor  whether  there  was  any 
defined  or  nsnal  track  between  the  gateway  and  the  part  demised. 
Neither  does  it  appear  whether  there  was  any  practicable  approach 
to  the  plaintiffs  stables  except  throngh  the  gateway. 

In  Thomson  v.  Waterlow  (a),  it  appears  that  J.  and  B.  Fellowes,  Thom§(m  r, 
being  the  owners  of  closes  A.  and  B.,  had  made  a  road  leading  ^<^^^<^* 
from  a  common  adjacent  to  close  A.,  over  close  A.  to  close  B., 
and  had  nsed  it  for  their  personal  convenience  in  the  management 
of  their  property.  Close  B.  had  been  sold  to  the  plaintifE,  who 
was  the  owner  of  an  estate  lying  beyond  it,  and  had  been 
conveyed  to  him  with  all  ways,  &c.,  therewith  occupied  or 
oijoyed;  close  A.  had  then  been  sold  and  conveyed  to  the 
drfendant.  The  plaintiff  claimed  to  use  the  road  above  referred 
to  as  appurtenant  to  close  B.  Lord  Bomillyj  M.  B.,  decided 
against  this  claim. 

"  There  is,''  he  said,  ''  it  appears  to  me,  a  distinction  between 
the  user  of  a  way  which  has  been  made  by  the  owner  of  adjoining 
doses,  and  a  right  of  way  which,  previously  to  such  unity  of 
poBsession,  existed  from  one  close  to  another,  and  which  has 
become  merged  by  the  fact  of  the  same  person  having  become  the 
owner  of  both  properties.  I  do  not  think  that  the  judges  in 
Plant  V.  James  (h)  intended  to  lay  down  that  sach  words  of 
conveyance  as  were  used  in  that  case,  and  in  the  present,  would 
constitute  the  grant  of  a  right  of  way  where  the  user  had  sprung 
solely  from  the  convenience  of  the  person  who  held  the  tene- 
mentSj  which  convenience  ceased  to  exist  when  the  severance 
between  the  closes  took  place. 

''My  meaning  wiU  be  better  explained  by  an  example:  Suppose 


ifaiB  oaee  in  his  judfi^ent  in  La/ngley  y.  ease  might  simplj  relate  to  the  qaes- 

Hammond  (1868),  L.  B.  8  Exoh.  at  p.  tion  of  the  diyisibility  of  eaaementB, 

169,  does  not  refer  to  this  latter  claim,  disoassed  abore  at  p.  77. 

which  appears  from  the  statement  of  (a)  1868,  L.  B.  6  £q.  86. 

iMts.    So  far  as  the  judgment  and  the  (b)  1886,  6  B.  A  Ad.  791  j  4  A.  J?  E. 

leportex^a  head-note  are  oonoemed,  the  749. 

7  2 


^    i 
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Whether  pre« 
yionB  enjoy- 
ment M  of 
right  neoes- 
nry. 

Thomson  Y, 
WaUrlow, 


[the  proprietor  of  a  large  farmyard,  contigaous  to  and  opening  on 
a  high  road,  to  possess  six  fields  oontinuonsly  adjoining  each 
other  in  a  line  diverging  from  the  high  road,  and  that  for  the 
convenience  of  cnltivating  them  the  owner  has  been  in  the  habit 
of  carting  manure  from  the  farmyard  on  to  the  most  distant  close^ 
and  also  of  conveying  the  produce  of  this  field  through  the  other 
fields  to  the  farmyard,  and  on  to  the  high  road. 

''  If,  in  that  state  of  things,  the  proprietor  should  sell  the  moBt 
distant  field  to  a  gentleman  who  made  it  a  part  of  his  park,  which 
was  contiguous  to  it,  and  which  was  still  more  distant  from  the 
high  road,  does  the  case  of  PlafU  v.  Jamsa  mean  to  lay  down, 
that  in  such  a  case,  if  in  the  conveyance  the  vendor  used  the 
words  which  are  contained  in  this  deed,  the  purchaser  of  the  field 
would  thereby  acquire  a  right  of  way  from  his  park  through  the 
land  of  the  vendor  to  the  high  road,  and  through  his  farmyard  ? 
I  think  nothing  less  than  express  words  describing  such  a  road 
would  be  sufiicient  for  such  a  purpose.  But  the  case  would  be 
very  different  if  the  owner  of  the  park  had  always  had  a 
right  of  way  from  the  park  through  the  six  closes  to  the 
high  road,  and  had  afterwards  become  the  purchaser  of  those  six 
fields  and  the  &trmyard,  whereby  the  right  of  way  had  become 
merged  by  unity  of  possession,  and  if  he  had  afterwards  sold  the 
park  and  the  adjoining  six  fields  to  a  purchaser, .  and  in  the 
conveyance  conveyed  to  that  purchaser  '  all  rights  of  way  now  or 
heretofore  used,  occupied,  or  enjoyed,'  then  these  words  would 
point  expressly  to  the  ways  formerly  used. 

''  In  the  case  before  me,  there  was  no  previous  right  of  way  to 
be  merged ;  how  then  can  unity  of  possession  create  in  one  case 
what  it  suspends  in  another  case  (a),  and  give  to  the  purchaser  of 
the  outlying  closes  all  the  same  modes  of  access  over  the  rest 
of  the  adjoining  property  of  the  vendor  which  that  vendor  used 
before  the  sale  ?  It  is  clear  that  it  cannot,  on  behalf  of  the  plaintiff, 
be  put  less  high  than  this,  for  why  should  the  purchaser  be 
allowed  to  select  one  out  of  half-a-dozen  ways  which  the  vendor 
was  habitually  using  ? 

*^  It  is  obvious,  therefore,  that  if  these  words  were  held  to  create 
a  new  right  of  way,  they  would  give  the  purchaser  of  the  outlying 


(a)  It  eeeniB  probable  that  there  ii 
«ome  mistake  here  in  the  report.  Ob* 
▼ioosl  J  it  is  not  the  unity  of  poaseBsion, 


but  the  ezpresB  grant  aooompanying 
the  ■everanooi  whioh  in  said  to  onwfcto 
the  right  of  aooess. 
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[field  a  right  of  going  over  the  adjoining  property  of  the  Messrs. 
Fellowes  in  every  direction  in  whioh  they  had  been  aocastomed 
to  go  from  or  to  the  land  in  qaestion,  and  that  in  a  case  where 
BQch  access  is  not  necessary  for  the  convenient  nseand  occupation 
of  the  piece  of  land  so  sold.  This  evidently  coald  not  be  the 
intention  of  the  vendor.  The  question  depends  upon  the  con- 
stniction  of  the  deed ;  and  it  is  clear  that  these  words  have  only 
a  natural  meaning  belonging  to  the  circumstances  of  the  case, 
and  not  a  technical  meaning  extending  to  every  road  whioh  the 
owner  may  have  made  for  bis  own  temporary  convenience.  I  do 
not  think  the  words  have  such  a  meaning  by  themselves. 
I  do  not  think  the  vendors  used  them  in  that  sense.  I  think  no 
case  exists  which  compels  me  to  give  them  a  meaning  contrary  to 
that  which,  in  the  circumstances  of  the  case,  they  will  properly 
bear. 

"The  case,  therefore,  must  depend  upon  this  circumstance, 
whether  there  was  a  road  nsed  before  the  vendors  held  the 
property;  in  other  words,  whether  it  was  an  old  road  which 
became  merged  by  the  unity  of  their  possession,  or  whether  it 
was  simply  a  road  used  for  their  own  convenience  in  managing 
the  property.'* 

In  Langley  v.  Hammond  (a)  the  defendant  was  the  owner  of  a 
house  and  pleasure-ground,  and  was  the  lessor  of  a  farmyard, 
with  some  outbuildiogs  erected  upon  it,  which  adjoined  his 
pleasure-ground  on  the  west.  The  entrance  to  the  farmyard  was 
in  a  street  to  the  north ;  and,  from  the  entrance  gate  straight 
across  the  open  yard  and  terminating  at  the  opposite  hedge  on 
the  south  (in  whioh  there  was  no  gateway  or  means  of  exit),  was 
a  hard  gravelled  roadway,  used  for  carting  the  farm  produce  into 
the  yard,  and  for  the  more  convenient  access  to  the  buildings 
thereon,  and  not  fenced  in  on  either  side.  In  1866  the 
defendant,  wishing  to  regain  possession  of  that  portion  of  the 
farmyard  which  immediately  adjoined  his  pleasure-ground  and 
lay  between  the  boundary  of  his  grounds  and  the  roadway  above 
mentioned,  for  the  purpose  of  making  a  kitchen  garden,  took  a 
surrender  of  this  strip  of  land  and  the  outbuildings  upon  it, 
"together  with  all  ways  •  .  •  •  therewith  now  used,  occupied, 
and  enjoyed,'*  and  covenanted  to  make  and  keep  in  repair  a 
boundary  fence  between  the  strip  surrendered  and  the  remainder 
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[of  the  farmjard.  After  the  sorrender  the  defendant  claimed  the 
right  to  hare  a  gateway  in  the  boundary  fence,  and  to  use  the 
whole  length  of  the  roadway  as  an  access  to  the  strip  surrendered. 
She  had  no  other  means  of  getting  to  this  strip  with  a  cart, 
nnless  she  made  a  road  throagh  her  pleasure-ground.  At  the 
trial  the  judge  directed  the  verdict  to  be  entered  for  the  plaintiff; 
and  a  rule  nisi,  obtained  by  the  defendant,  to  enter  the  verdict  for 
her,  was  discharged  by  the  Court  of  Exchequer. 

Kelly,  C.  B.,  in  giving  judgment,  said :  ''  I  do  not  enter  into 
the  question  of  how  far  this  was  a  defined  fixed  road.  Thoagh 
it  is  spoken  of  as  a  hard  gravelled  road,  it  seems  to  have  been 
more  properly  a  track ;  but  at  any  rate  it  was  a  way  along  which 
persons  occasionally  passed  from  West  Street  to  the  land 
containing  the  buildings.  The  question  is  this :  there  never 
having  been  a  time,  previously  to  the  surrender  of  1866,  when 
the  two  pieces  of  ground  were  owned  and  used  by  different 
persons,  so  as  to  make  it  possible  for  a  right  of  way  in  a  strict 
sense  to  exist,  but  the  way  having  only  been  used  for  the 
accommodation  and  at  the  pleasure  of  the  owner  of  both 
properties,  was  a  right  of  way,  upon  the  severance  of  the 
properties  by  the  conveyance  or  surrender  of  1866,  created 
or  passed  by  law  by  virtue  of  general  words,  which  we  may  take 
as  being  the  largest  and  most  extensive  that  could  have  been 
used  f  I  am  of  opinion  that  it  was  not.  The  law  resulting  from 
the  numerous  and  complicated  cases  to  which  we  have  been 
referred  is  simply  this  :  When  the  owner  of  a  piece  of  land  has 
a  right  of  way  over  adjacent  land,  so  that  he  may  maintain  at  any 
time  an  action  for  an  obstruction,  if  afterwards  by  inheritance  or 
purchase  both  pieces  of  land  come  to  one  and  the  same  owner, 
the  right  is  necessarily  at  an  end,  the  enjoyment  thenceforth  being 
the  mere  exercise  of  a  right  of  property  on  his  own  land.  But, 
if  at  a  later  period  the  properties  again  fall  into  the  ownership 
and  possession  of  different  persons,  and  in  the  conveyance  of  the 
land  to  which  the  right  of  way  was  formerly  attached,  the  words 
are  found,  'together  with  all  ways,  &c.,  used  or  enjoyed  therewith,' 
the  effect  of  these  words  is  to  revive  the  right  that  formerly  existed, 
and  which  has  been,  not  extinguished,  but  only  suspended.  Bat, 
since  it  does  not  appear  here  that  at  any  antecedent  time  there 
existed  a  right  over  one  of  these  pieces  of  land  attached  to  the 
other  piece  of  land,  the  effect  of  these  words  cannot  make  or 
revive  a  right  of  way  that  never  before  existed. 
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[''I  need  not  examine  the  aathorities  at  length;  the  effect  of    Whether pre< 


iliem  may  be  correctly  gathered  from  the  judgment  of  the  Master 
of  the  Rolls  in  Thomson  v.  Waterlow,  which  relieves  me  from  the 
necessity  of  considering  them  in  detail/' 

Martin,  B.,  seems  also  to  have  considered  himself  bound  by 
the  judgment  of  the  Master  of  the  Bolls  in  Thomwn  y.  Waterlow 
to  decide  the  case  on  the  same  ground. 

Bramwell,  B.,  g^ye  judgment  as  follows: — '^I  also  think  this 
rule  mast  be  discharged.  I  am  not  prepared  to  say,  and  I  do  not 
understand  the  Master  of  the  Rolls  to  have  decided,  that  a  right 
of  way  could  not  pass  under  words  such  as  those  here  used,  even 
though  there  had  always  previously  been  unity  of  ownership  and 
possession.  And  should  the  case  arise,  I  should  wish  for 
tame  to  consider  before  I  consented  to  the  doctrine  supposed  to 
have  been  laid  down.  Suppose  a  house  to  stand  100  yards  from 
a  highway,  and  to  be  approached  by  a  road  running  along  the  side 
of  a  field,  used  for  no  other  purpose,  but  only  fenced  off  from  the 
field,  which  I  assume  to  be  the  property  of  the  owner  of  the 
house,  I  should  wish  for  time  to  consider  before  deciding  that 
on  the  conveyance  of  the  house  the  right  to  use  that  road,  not 
being  a  way  of  necessity,  would  not  pass  under  such  words  as 
these.  The  ground  on  which  I  think  this  rule  ought  to  be  dis- 
charged is,  that  there  is  here  really  no  defined  road.  It  is  said 
that  it  is  hard  and  gravelled,  but  in  truth,  as  soon  as  you  turn 
out  of  West  Street,  you  do  not  come  into  what  is  a  road  and 
nothing  else,  kept  for  no  other  purpose,  but  into  a  rick-yard, 
where  the  occupier  could,  and  no  doubt  did,  go  in  any  particular 
direction  he  desired.  But  this  is  not  a  way  of  such  a  definite  kind 
as  will  pass  under  general  words ;  it  is  no  more  a  way  (if  I  may 
use  the  illustration)  than  the  short  cut  a  man  may  take  across  his 
room  from  the  piano  to  the  fireplace  is  a  way.  In  one  sense,  no 
donbt,  it  is  a  way  which  he  may  use ;  but  he  only  uses  it  equally 
with  ways  in  other  directions,  by  virtue  of  his  right  of  possession, 
not  because  there  is  any  road  made  there,  but  because  it  is  the 
shortest  cut  to  the  place  he  wishes  to  get  to. 

'<  Another  ground  is  this,  that,  assuming  any  way  to  exist,  it 
would  be  merely  a  way  up  to  the  nearest  part  of  the  adjoining 
land ;  but  the  defendant  claims  to  go  through  the  whole  piece  to 
the  extreme  end.  As  these  grounds  are  in  my  judgment  suffi- 
cient, I  wiU  not  entangle  the  case  by  a  consideration  of  the  other 
questions 
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[Watts  T.  Kelson  (a),  a  case  of  watercoarse,  was  decided  on 
another  point  and  without  reference  to  the  words  of  the  grant  of 
easements  ;  bnt^  in  the  course  of  the  argument  and  of  the  judg- 
ment^ the  Lords  Justices  James  and  Mellish  expressed  their  con- 
currence in  the  observations  of  Baron  Bramwell  in  the  above  case 
of  Langley  v.  Hammond. 
Kayy.  Omley,  The  point  was  well  raised  in  Kay  v.  Ozley  (6).  The  defendant 
had  conveyed  to  the  plaintiff  a  messuage,  with  a  cott^age  and  stable 
belonging  to  it^  called  ^^  Roseville/^  *'  together  with  all  ...  . 
ways  and  rights  of  way  ....  with  the  same  or  any  of  them  now 
or  heretofore  demised^  occupied,  or  enjoyed.^'  A  former  tenant  of 
Boseville  had^  by  permission,  built  a  loft  over  the  cottage^  with 
apertures  opening  on  to  a  private  farm-road  passing  over  other 
land  of  the  defendant ;  and  he  and  his  under-tenants  had,  up  to 
the  time  of  the  sale  to  the  plaintiff,  used  the  defendant's  farm- 
road  to  get  hay  and  corn  to  the  loft.  It  was  held  that  the  plaintiff 
was  entitled  to  use  the  road  for  the  same  purposes. 

''The  first  case/'  said  Blackburn,  J., ''  relied  on  for  the  defendant 
is  Thomson  v.  Waterlow  (c)  before  the  late  Master  of  the  Rolls  ; 
and  I  cannot  help  thinking  that  he  must  have  been  misunderstood. 
He  is  reported  to  have  said :  '  There  is,  as  it  appears  to  me,  a 
distinction  between  the  user  of  a  way  which  has  been  made  by  the 
owner  of  adjoining  closes,  and  a  right  of  way  which,  previously  to 
such  unity  of  possession,  existed  from  one  close  to  the  other,  and 
which  has  become  merged  by  the  fact  of  the  same  person  having 
become  the  owner  of  both  properties.'  I  quite  agree  that  there  is 
a  distinction.  The  way  which  had  existed  previously  to  the  unity 
of  possession,  and  which  still  continued  to  exist,  is  obviously  one 
to  be  used  and  enjoyed  as  appertaining  to  the  other  premises.  In 
the  case  of  the  other  way  it  would  require  to  be  seen  whether  it 
had  been  so  used  and  enjoyed.  Then  the  Master  of  the  Bolls 
continues :  '  I  do  not  think  that  the  judges  in  Jamss  v.  Plant  {d) 
intended  to  lay  down  that  such  words  of  conveyance  as  were  used 
in  that  case  and  in  the  present  would  constitute  the  grant  of  a 
right  of  way,  where  the  user  had  sprung  solely  from  the  conve- 
nience of  the  person  who  held  both  tenements,  which  convenience 
ceased  to  exist  when  the  severance  between  the  closes  took  place.' 
Taking  that  as  the  rule  to  be  applied  as  to  matter  of  fact,  I  think 
it  is  a  sound  one.     I  think,  whenever  it  appears  that  an  alleged 


(a)  1870,  L.  B.  6  Ch.  166. 

(b)  1875,  L.  B.  10  Q.  B.  860. 


[c)  1868,  L.  E.  6  Eq.  86. 

[d)  1836,  4  A.  ft  B.  749. 
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held  both  tenements,  which  conyenience  ceased  to  exist  when  a    ^^°"  enjojr. 
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aeyerance  took  place,  it  is  a  good  mle  to  adopt  to  say  that  the  way    right  neoes- 

was  not  used  or  enjoyed  as  appnrtenant  to  the  premises — it  was         ^^' 

used  for  the  conyenience  of  the  man  who  was  the  occupier  of  the  ^•^y  ▼•  Oxley. 

two ;  and,  when  he  ceases  to  be  the  occupier  of  the  two,  I  think 

it  is  no  longer  appnrtenant.  That,  I  think,  is  a  soand  mle.  And, 

thoagh  the  facts  of  the  case  before  the  late  Master  of  the  Bolls 

are  not  set  oat,  I  presume  they  were  sach  as  to  show  that  the 

right  of  way  said  to  pass  was  for  the  conyenience  of  the  person  so 

bng  as  he  was  the  occupier  of  the  whole  premises  to  which  and 

oyer  which  the  way  went.     Looking  at  it  in  that  yiew,  it  would 

seem  to  haye  been  a  sound  enough  decision. 

^  In  Langley  y.  Hammond  (a)  the  Lord  Chief  Baron  is  reported 
to  have  laid  it  down  as  a  matter  of  law :  '  Since  it  does  not 
appear  here  that  at  any  antecedent  time,'  that  is,  before  the 
unity  of  possession,  'there  existed  a  right  oyer  one  of  these 
pieces  of  land  attached  to  the  other  piece  of  land,  the  effect  of 
these  words '  (together  with  all  ways  used  or  enjoyed  therewith) 
'  cannot  make  or  reyiye  a  right  of  way  that  neyer  before  existed.' 
And  then  he  goes  on  to  cite  what  I  haye  read  from  the  judgment 
of  the  Master  of  the  Bolls  in  Thomson  y.  Waterlow.  No  doubt 
the  Lord  Chief  Baron  so  lays  down  the  law ;  and,  if  that  had 
been  the  decision  of  the  Court  of  Exchequer,  we  should  haye 
been  bound  by  it,  and  we  must  haye  left  the  question  whether  it 
was  right  or  no  for  the  Court  of  Error.  But  I  cannot  agree  that, 
upon  the  construction  of  words  like  those  in  the  conyeyance  here 
in  question,  they  cannot  as  a  matter  of  law  create  a  right  of  way 
that  did  not  preyiously  exist  as  a  right  If  the  words,  as  my 
brother  Lush  suggested  in  the  course  of  the  argument,  had  been 
"  together  with  the  right  of  way  which  Green  (the  under-tenant 
of  Boseyille)  de  facto  has  enjoyed  of  passing  oyer  the  priyate  farm- 
road,'  supposing  that  had  been  a  right  of  way  neyer  enjoyed  as 
of  right  but  merely  a  way  de  facto  used,  still,  I  think  the  words 
would  haye  clearly  enough  created  a  right  of  way.  I  quite  agree, 
where  there  is  a  track  across  the  middle  of  a  stack-yard,  and  the 
owner  sold  one  side  of  the  stack-yard  to  enable  the  purchaser  to 
throw  it  into  his  pleasure-grounds,  that  track  across  the  middle 
of  the  stack-yard  would  not,  to  use  the  words  of  the  Master  of  the 

(a)  1868,  L.  R.  3  Bxoh.  at  p.  168. 
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[Bolls,  be  a  right  of  way  appurtenant  to  every  portion  of  the  stack' 
yard,  but  a  right  of  way  solely  for  the  conyenience  of  the  person 
who  held  the  whole  stack-yard,  which  convenience  ceased  to 
exist  when  he  severed  one  part  of  the  stack-yard  from  the  other. 
That  is  a  good  and  sound  distinction ;  and,  taking  it  in  that  way, 
which  is  the  point  Martin,  B.,  went  upon,  I  think  the  decision  is 
perfectly  good  and  right.  As  to  the  Lord  Chief  Barents  dictum, 
I  do  not  think  that  what  the  Master  of  the  Bolls  said  amounted 
to  so  much ;  but,  if  it  did,  we  have  the  dicta  of  the  Lords  Justices 
James  and  Mellish  in  Watts  v.  Kelson  (a),  showing  that  they  do 
not  agree  in  the  doctrine.  It  cannot  make  any  difference  in  law, 
whether  the  right  of  way  was  only  de  facto  used  and  enjoyed,  or 
whether  it  was  originally  created  before  the  unity  of  possession  and 
then  ceased  to  exist  as  a  matter  of  right,  so  that  in  the  one  case 
it  would  be  a  right  created  de  novo,  in  the  other  merely  revived. 
Bat  it  makes  a  great  difference,  as  matter  of  evidence  on  the 
question  whether  the  way  was  used  and  enjoyed  as  appurtenant." 

The  judgment  of  Lush,  J.,  was  to  the  same  effect. 

In  Barkshirs  v.  Orubb  (b),  the  main  question  was  raised  in  this 
way.  Two  brothers  and  two  sisters,  tenants  in  common  in  equal 
shares  of  a  piece  of  ground  which  bad  never  been  divided,  verbally 
agreed  that  the  land  should  be  partitioned  as  follows,  viz.,  that 
one  portion  (coloured  green  on  a  plan  afterwards  prepared,  and  so 
referred  to  in  the  case  as  the  green  portion)  should  be  conveyed 
to  the  elder  brother,  another  portion  (called  the  pink  portion)  to 
the  second  brother,  and  the  remainder  (called  the  blue  portion)  to 
the  elder  sister,  the  remaining  sister  receiving  £50  from  the 
brothers  for  her  share  of  the  land.  On  the  pink  and  blue  portions 
stood  a  double  cottage,  or  building  divided  into  two  cottages. 
This  building  stood  to  the  east  of  a  high  road,  from  which  it  was 
separated  by  part  of  the  pink  land.  The  eastern  cottage  (the  one 
farthest  from  the  high  road)  stood  on  the  blue  portion;  the 
western  cottage  stood  on  the  pink  portion.  Access  from  the  high, 
road  to  both  the  cottages  was  obtained  by  a  clearly  defined  gravel 
path,  which  had  been  constructed  during  the  unity  of  possession^ 
and  passed  over  that  part  of  the  pink  portion  which  separated  the 
cottages  from  the  high  road.  The  deed  of  partition,  executed  in 
pursuance  of  the  agreement  above  set  out,  was  so  drawn  as  not  to 
divide  the  pink  portion  from  the  blue,  but  to  make  the  younger 


(a)  1870,  L.  R.  6  Ch.  at  pp.  172,  174.  (b)  1881,  L.  B.  18  Gh.  D.  616. 
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[brother  and  the  elder  sister  tenants  in  common  of  both ;  bat  the     EaaemenU 
brother  took  possession  of  the  pink  portion,  and  the  sister  of  the    enjo^odTAc. 
bine.    The  brother  having  stopped  np  the  path,  an  action  was 
brought  by  the  sister  for  partition  of  the  pink  and  blue  portions, 
or  for  rectification  of  the  deed  abready  execated. 

The  action  was  heard  by  Fry,  J.,  who  held  that  the  plaintiff 
^ras  entitled  to  have  the  deed  reformed,  so  as  to  give  her,  instead 
of  an  undivided  moiety  of  the  pink  and  bine  land,  the  blae  land 
in  severalty,  together  with  a  right  of  way  over  the  gravelled  path 
for  all  purposes  connected  with  the  blue  land,  and  ordered  the 
brother  to  restore  the  path. 

'^In  determining  how  the  conveyance  ought  to  be  framed,  the  Judgment  of 
Court  could  not  exclude  from  its  consideration  the  fact  that  the  ^* 
gravelled  path  was  actually  used  as  the  mode  of  access  from  the 
road  to  the  cottages.  Further,  I  must  observe  that  from  the 
evidence  it  appears  that  there  was  in  fact  at  this  time  no  other 
path  leading  from  the  high  road  to  the  cottages ;  and,  upon  the 
scheme  of  the  agreement,  there  was  no  other  which  could  well  be 
nsed  for  access  to  the  blue  land,  for  that  land  was  on  all  sides 
suTOunded  either  by  the  pink  or  by  the  property  of  strangers. 
Therefore,  in  my  opinion,  the  deed  to  carry  into  effect  the  agree- 
ment ought  to  have  contained  a  gprant  of  a  right  of  way  to  the 
plaintiff  over  the  gravelled  path.  But  I  will  go  a  little  further, 
and  wiU  suppose  that  the  deed  executed  in  pursuance  of  the 
agreement,  instead  of  expressly  granting  the  way,  had  contained 
only  the  ordinary  general  words  ;  would  those  words  have  passed 
ihia  right  of  way  ?  I  think  that  among  the  general  words  would 
have  been  found  a  grant  of  '  all  ways  now  used  or  enjoyed  with ' 
the  blue  land  (a) .  Then  the  simple  inquiry  would  have  been,  was 
the  way  in  question,  at  the  time  of  the  execution  of  the  deed, 
used  or  enjoyed  with  the  blue  land  T  If  it  was,  it  would  have  passed 
with  the  deed ;  if  it  was  not,  it  would  not  have  passed  (6). 
I  have  already  found  upon  the  evidence  that  the  way  was  used  at 
the  time  with  the  blue  land ;  and,  therefore,  in  my  opinion,  it 


(a)  See,  however,  Bolton  v.  Bolton 
(1879).  L.  B.  11  Ch.  D.  968. 

(b)  It  is  difficalt  to  reooooile  with 
the  principlee  here  stated  the  deoision 
-of  V..C.  KinderBlej  in  Daniel  ▼.  Ander- 
«m  (31  L.  J.,  Ch.  610;  8  Jar.,  N.  8. 
S28).  For,  if  the  way  there  claimed 
was  in  fact  need  with  No.  4,  MiDoing 
Lane,  dariiig  the  unitj,   and    if  the 


plaintiff  was  entitled  to  a  grant  of  all 
ways  nsed  with  the  property,  he  was 
entitled  as  against  his  vendor  t-o  the 
way  in  question.  And,  as  the  defendant 
presumably  had  notice  of  the  plaintiffs 
rights  (see  Fewater  ▼.  Turner,  11  L.  J., 
N.  S.  Ch.,  per  Wigram,  V.-C,  at  p. 
163),  the  plaintiff  had  the  same  rights 
in  eqaity'as  against  him. 
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EaaemeotB  [woald  have  passed  under  those  general  words/-  The  learned 
eii^oye/"Ac  *f^^g^  then  reviewed  the  authorities^  and  said  that  the  doabt, 
introduced  by  the  cases  of  Thomson  v.  Waterlow  {a)  and  Langley 
Gruhh.  ▼.  Hammond  (6),  whether  the  above  words  would  be  sufficient  to 
pass  ways  never  enjoyed  as  of  right  and  over  a  separate  property, 
was  dispelled  by  the  dicta  in  Watts  v.  Kelson  (c)  and  the  decision 
in  Kay  v.  Oxley  (d).  After  quoting  the  opinion  expressed  by 
Baron  Bramwell  in  Langley  v.  Hammond  (e),  he  continued :  "  I 
adopt  that  view :  I  think  that,  where  there  are  two  adjoininp^ 
doses,  and  there  exists  over  one  of  them  a  formed  and  constructed 
road,  which  is  in  fact  used  for  the  purposes  of  the  other,  and  that 
other  is  granted  with  the  general  words  '  together  with  all  ways 
now  used  or  enjoyed  therewith,'  a  right  of  way  over  the  formed 
road  will  pass  to  the  grantee,  even  though  that  road  had  been 
constructed  during  the  unity  of  possession  of  the  two  closes,  and 
had  not  existed  previously/' 
Bayiey  ▼.  The  point  arose  once  more  in  Bayley  v.  Great  Western  BaU^ 

Bml.  Co,  ^^'  (/)'  ^^^  ^'^  ^*^  *®  ^^^^  down  by  Fry,  J.,  in  the  above  case 

was  affirmed  by  the  Court  of  Appeal.  In  this  case,  the  Great 
Western  Railway  Company  had  purchased  from  the  plaintiff, 
under  the  powers  of  their  Act,  a  piece  of  land  on  which  was  a 
stable ;  and  by  the  conveyance  to  the  company  the  land  waa 
gpranted  "  together  with  all  •  •  •  .  rights,  members,  and  appur* 
tenances  ....  deemed^  taken  or  known,  held,  occupied  or  en- 
joyed as  part,  parcel,  or  member  thereof .''  Access  to  the  stable 
from  the.  high  road  had  always  been  obtained  by  means  of  a 
private  road  passing  over  other  land  of  the  plaintiff,  and  con- 
structed during  the  unity  of  possession  of  such  other  land  with  the 
land  conveyed ;  and  this  means  of  access  had  apparently  been 
grranted  or  permitted  to  a  tenant  of  the  plaintiff  up  to  the  date  of 
the  conveyance.  It  was  held  by  Chitty,  J.,  and  by  the  Court  of 
Appeal,  that  the  company  had,  by  virtue  of  the  conveyance,  the 
right  to  nse  this  private  road,  although  the  conveyance  affected 
to  gprant,  not "  ways ''  but  "  rights  ^'  enjoyed  with  the  stable,  and 
notwithstanding  that  the  stable  was  purchased  for  the  purpose  of 
the  defendants'  undertaking.  Chitty,  J.,  said  that,  in  this  oon* 
nection,  the  term  ''rights''  must  be  used  in  some  secondary 
sense,  and  as  denoting  something  less  than  the  legal  right ;  and 


1868,  L.  B.  6  Bq.  86.  (d)   1876,  L.  B.  10  Q.  B.  860. 

1868,  L.  B.  8  Ezoh.  161.  le)   Above,  p.  87. 

1870,  L.  B.  6  Oh.  166.  (  /)  1884,  L.  B.  26  Oh.  Dir.  434. 
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[treated  Kay  v.  Oxley  (a)  and  Barkshire  v.  Orubb  (b)  as  settled  Bayiey  ▼. 

law.     The  Lords  Justices  also  treated  this  point  as  decided  by  j^^^  q^^ 

those  cases,  and   chiefly  considered   the  distinction  attempted 

to  be   made  between   a  railway   company   taking  land  under 

oompnisory  powers  and  an  individual  (c). 

The  result  of  the  authorities  is  that,  so  far  as  the  cases  of  S««°lt  o'  the 

ofloon. 

ThxmiBon  v.  Waterlow  {d)  and  LangUy  y.  Hammond  {e)  rested  on 
the  distinction  between  ways  once  enjoyed  as  of  rights  and  ways 
only  enjoyed  in  fact,  these  cases  may  be  taken  to  be  overruled. 
The  effect  to  be  given  to  the  words  "  used  and  enjoyed  '^  is  thus 
simply  a  question  of  construction  {f),  to  be  determined  with  due 
regard  to  the  facts  existing  at  the  time  of  the  conveyance  (g). 

In  some  cases,  stress  is  apparently  laid  on  the  fact  that  the  Whether 
right  is  claimed  over  a  "  formed/'  "  made/'  or  '*  hard  gravelled  "  i^  risible. 
road,  t.e.,  a  road  physically  and  visibly  marked  out  as  such. 
No  doubt  this  marking  out  is  of  great  importance  as  evidence  of 
user;  for,  if  the  user  be  (as  to  support  the  grant  it  should  be) 
a  fixed  and  definite  user,  it  is  unlikely  that  no  visible  track 
should  have  remained.  But  the  visibility  is  not  itself  an 
essential  matter  for  the  purpose  now  under  discussion.  The 
way  to  be  proved  is  an  incorporeal  user,  not  a  visible  or  bodily 
way,  nor  even  an  user  evidenced  by  a  ''signe  apparent''  (fc). 

Neither  is  it  essential  that  the  close  over  which  a  way  is  Whether 
claimed    under    these   words,   should    have    been,   before    the  bediylded. 
severance,  physically  divided  ofE  and  distinguished  by  buildings 
from  the  close  in  respect  of  which  the  way  is  claimed.     They 
may  have  been  both  part  of  one  undivided  dose.      But  here 
again,  such  a  physical  division  is  of  the  utmost  value  as  evidence 


(a)  1876,  L.  B.  10  Q.  B.  860. 

(b)  1881,  L.  B.  18  Ch.  D.  616. 

(c)  Certain  obflervations  made  by 
Chittj,  J.,  and  bj  Bowea  and  Frj, 
LJJ.i  lead  to  the  coDclaBion  that  thej 
might  have  held  the  way  to  have  passed 
even  withoot  an  express  grant  of  ways 
or  other  rights.  This  point  is  con- 
sidered in  the  next  chapter. 

Id)  L.  B.  6  £q.  86. 

le)  L.  R.  3  Exch.  161. 

(/)  See  per  fiowen,  L.  J.,  in  Bayiey 
V.  Qreat  Western  Railwiy  (1884),  L.  B. 
26  Ch.  Div.  at  p.  455 ;  and  per  Fry, 
L.  J.,  ibid.,  p.  456. 

{g)  HaU  V.  Byron  (1877),  L.  B.  4  Ch. 
B.  667,  a  case  of  common.    And  see 


Boe  ▼.  Biddon$  (1888),  L.  B.  22  Q.  B. 
Div.  224,  where  it  was  held  that  a  grant 
of  land,  with  all  ways  "now  or  here- 
tofore "  held  or  enjoyed  as  apporteoant 
thereto,  did  not  create  a  right  of  way 
over  a  road  formerly  need  in  oooneotion 
with  the  land  conveyed,  bac  shut  off 
from  it  by  a  stone  wall  twenty  years 
before  the  conveyance.  The  word  "here- 
tofore "  is  not  contained  in  s.  6  of  the 
Conveyancing  Act,  1881. 

(h)  These  observations  do  not  of 
course  apply  to  the  case  where  a  way 
is  claimed,  as  an  "  apparent "  easement^ 
under  a  grant  not  referring  to  use  and 
ocoapafcion.  This  case  is  considered  in 
the  next  chapter. 
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iDg  Aot,  1881. 


Other  words. 


Referenoe  to 
oooapation. 

Martyr  ▼. 
Lawrence. 


[of  the  dependence  of  one  close  upon  the  other^  or  of  the  user  of 
one  close  as  qnasi-dominant  over  the  other. 

It  shonld  be  noted  that  a  grant  of  ways,  &o.,  ''nsed  and 
enjoyed  '*  with  the  premises  conveyed,  is  prim&  facie  implied  in 
every  conveyance  dated  after  the  year  1881  (a).  But  the 
implication  is  subject  to  the  terms  of  the  conveyance ;  and  the 
fact  that  the  conveyance  expressly  includes  lights  ''appurtenanf 
to  the  property  is  an  argument  against  its  passing  other 
privileges  not  so  appurtenant  (b) . 

There  are  cases  in  which  words  other  than  ''used  and  enjoyed'' 
have  been  construed,  or  attempted  to  be  construed,  as  a  grant  or 
reservation  of  an  easement. 

Among  these  is  a  reference  to  the  mode  of  occupation  of  the 
premises. 

In  Martyr  v.  Lawrence  (c),  a  shop,  over  which  was  a  flat 
leaden  roof,  was  demised  to  the  plaintiff  ''as  the  same  as  was  late 
in  the  occupation  of  Henry  Gorke.''  Henry  Corke,  the  former 
lessee,  had  re-granted  to  the  landlord,  during  his  tenancy,  the 
right  to  use  the  leaden  roof;  and  this  right  was,  at  the  date 
of  the  plaintiff's  lease,  let  to  another  tenant,  together  with  the 
adjoining  cottage,  which  belonged  to  the  same  landlord.  The 
defendant  subsequently  took  this  cottage  from  the  landlord, 
with  a  right  to  use  the  roof  of  the  shop. 

It  was  held  by  V.-G.  Wood  that  the  defendant  had  no  right  to 
use  the  roof  as  against  the  plaintiff;  and  this  decision  was  affirmed 
by  Lord  Justice  Turner,  who  said  that  the  words  referring  to 
Gorke's  occupation,  being  proper,  if  not  necessary,  for  the  purpose 
of  identification,  the  insertion  of  them  ought  to  be  attributed  to 
that  purpose  only.  Where  words  in  a  deed  or  instrument  are 
properly  adapted  to  one  purpose,  they  ought  not,  unless  the  effect 
of  them  be  clear,  or  the  construction  of  them  be  affected  by  the 
context  or  by  surrounding  circumstances,  to  be  held  applicable 
to  another  and  a  different  purpose.  Lord  Justice  Knight  Bruce 
dissented,  being  of  opinion  that  the  words  referred  to  ought  to 
receive  the  full  construction  contended  for  by  the  defendant. 

In  the  above  case,  the  words  referring  to  occupation  were 


(a)  GonT.  Act,  1881,  ■.  6;  above, 
p.  76. 

(b)  See  B9ddington  r.  AtUe  (1887), 
L.  fi.  85  Ch.  D.  at  p.  881 ;  Birminghofn, 
Dudley,  and  DiBtrict  Bank  y.  Ro89  (1888), 


L.  B.  38  Gh.  Dir.  at  p.  808;  and  of.  R0 
Peck  and  London  School  Board,  L.  B. 
(1898)»  2  Gh.  815. 

(c)  1864,  2  De  G.  J.  &  S.  261 ;  2  Jnr., 
K.  S.  858. 
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[relied  on  as  amoanting  to  a  reservation ;  in  Polden  v.  Bastard  (a)  Poiden  v. 
an  attempt  was  made  to  constme  them  as  a  grant.  There,  one  ^^^'^^' 
Bachael  Polden  Bonnel  died  seised  of  two  adjoining  houses,  one 
of  which  she  occapied  up  to  the  time  of  her  death.  The  other 
was  in  the  occupation  of  one  Answood,  who  had  no  supply  of 
water  on  his  own  premises,  and  had  been  accustomed,  with  the 
permission  of  the  common  owner,  to  go  on.  to  her  premises  and 
draw  water  for  the  use  of  his  house  from  a  pump  in  her  yard. 
B.  P.  Bonnel,  by  her  will,  devised  the  house  in  her  own 
occupation  to  the  plaintiff,  and  gave  the  other  house,  ''  as  now  in 
the  occupation  of  Thomas  Answood,''  to  another  person,  who 
conveyed  the  house  and  all  appurtenances  to  the  defendant. 
In  an  action  of  trespass,  for  breaking  and  entering  the  plaintiff's 
close  and  carrying  away  water,  the  defendant  pleaded  an  easement 
to  do  so,  contending  that  the  words  above  given  amounted  to  an 
express  devise  of  such  an  easement,  and  that  in  any  case  such  an 
easement  would  pass  either  as  apparent  and  continuous,  or  as 
being  of  necessity,  without  express  words.  The  Court  of  Queen^s 
Bench  negatived  both  contentions;  and  the  Exchequer  Chamber (&) 
affirmed  the  decision,  holding,  as  to  the  former,  that  the  expression 
quoted  could  not  be  construed  like  the  word  "  enjoyed,''  but  was 
simply  a  specific  description  of  the  property  devised.  *'  I  would 
add,''  said  Erie,  C.  J.,  ''with  regard  to  the  case  of  Bodenham  v. 
Fritchard  (c),  that  the  devise  was  of  a  mansion,  *  together  with 
all  the  buildings  and  lands  thereunto  belonging,  as  now  enjoyed 
by  me' ;  but  there  are  no  such  words  in  the  present  case.  If  the 
language  of  this  will  had  been,  'I  devise  the  house  as  now 
enjoyed  by  Answood,'  then  Bodenham  v.  Fritchard  might  be  an 
authority  for  the  defendant."] 


(a)  1863,  4  B.  ft  S.  268;  L.  B.  1  (c)  1823,  1  B.  ft  0.  360;  26  B.  B. 
Q.  B.  156.  406.    This  was  not  the  case  of  an  ease- 

(b)  Erie,  C.  J.,  Pollook,  G.  B.,  Willes,  ment  enjoyed  with  the  property  doTised, 
Byles,  and  Keating^  JJ.,  Bramwell  and  but  rather  a  qaeetion  of  boandaries  to 
Piggott,  BB.  property. 


CHAPTER  II. 


Implioation 
of  a  grant. 


Severanoe  of 
tenements. 


ON  THE  ACQUISITION  OF  BASEHINTS  BT  IKPLIID   GRANT. 

Thb  implication  of  the  grant  of  an  easement  may  arise  in  two 
ways  :  Ist^  Upon  the  severance  of  an  heritage  hj  its  owner  into 
two  or  more  parts  ;  2ndl7,  by  prescription  (a). 

Upon  the  severance  of  an  heritage  a  grant  will  be  implied  : 
lst|  of  all  those  continnoas  and  apparent  easements  {b)  whidi 
have  in  fact  been  used  by  the  owner  daring  the  unity,  thoogh 
they  have  had  no  legal  existence  as  easements ;  and,  2ndly,  of  all 
those  easements  without  which  the  enjoyment  of  the  severed 
portions  coald  not  be  had  at  all. 


Destination 
da  pdre  de 

fandlle. 


Sect.  1. — Disposition  of  the  Oumer  of  Two  Tenements. 

The  latter  class  are  usually  termed  easements  of  necessity ;  the 
former  mode  of  acquiring  a  right  it  is  proposed  to  call — ^Dis- 
position of  the  owner  of  two  tenements, — ^which  phrase  is  adopted 
as  expressing  the  same  origin  of  title  as  that  which  is  designated 
by  the  French  law  *'  Destination  du  pdre  de  famille/'  with  the 
incidents  to  which,  as  defined  by  the  Code  Civil,  the  English  law 
upon  this  subject  appears  to  agree. 

"  By  the  '  destination  du  p^re  de  famille '  is  understood  the 
disposition  or  arrangement  which  the  proprietor  of  several  heri- 
tages (fonds)  has  made  for  their  respective  use.  Sometimes  one 
heritage  receives  a  benefit  from  another,  without  being  in  return 
subjected  to  an  inconvenience  which  could  amount  to  a  species 
of  compensation ;  sometimes  this  service  is  reciprocal :  bat  these 


(a)  [There  is  a  third  class  of  oases 
where  snch  a  grant  is  inferred  or  ini- 
pated  on  aoooant  of  aoqaiesoenoe,  and 


these  are  considered  above,  p.  69.] 

(b)  [As  to  ways,  see  below,  sab-seot. 
(b)  of  this  section.] 
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Destination 

da  p^re  de 

famille. 


differences  do  not  in  any  way  change  the  nature  or  effect  of  this 
distribution.  If  afterwards  these  heritages  should  become  the 
property  of  different  owners,  whether  by  alienation  or  division 
amongst  his  heirs^  the  service  which  the  one  derived  from  the 
other^  which  was  simple  '  destination  du  pdre  de  famille/  as  long 
as  the  heritages  belonged  to  the  same  owner,  becomes  a  servi- 
tade  as  soon  as  they  pass  into  the  hands  of  the  different  pro- 
prietors'^  (a). 

Cases  of  this  nature,  which  have  come  under  the  consideration  Derogating 
of  our  courts,  have  generally  been  treated  as  arising  from  the  appli-  ^^^  ^ 
cation  of  the  rule,  that  "  no  man  can  derogate  from  his  own  grant." 
This  maxim,  however,  although  consistent  with  the  doctrine  stated, 
[was  considered  by  the  author  to  be  insufficient  to  account  for  the 
principle  advanced  by  him,  that  the  obligation  is  imposed  equally 
on  the  grantee  and  the  grantor  (b).  And  although,  having  regard 
to  recent  decisions,  this  principle  is  no  longer  tenable,  the  maxim 
in  question  may  still  be  thought  to  be  more  directly  applicable 
to  those  cases  where]  there  is  no  "  apparent  sign  of  servitude,^' 
but,  unless  the  easement  be  presumed,  the  grantor  would  in 
fact  derogate  from  his  own  grant.  [Such  are  the  cases  in  which  a 
grant  has  been  implied  from  the  abuttals  given  in  a  conveyance  (c), 


(a)  PardessQB,  Traits  dee  Seiritades, 
8.228. 

(b)  See  below,  sab-sect.  (c). 

(c)  In  RoherU  ▼.  Karr  (1809),  1 
Taanl.  495;  10  B.  B.  592,  Pratt  had  re- 
IsaaedtoCompign^land  of  aneqnal  width, 
described  as  abutting  east  on  a  new  road 
on  Pratt's  own  soil.  It  abutted  in  the 
widest  pari  on  the  road ;  bat  in  the 
narrower  part  a  strip  of  the  grantor's 
land  (which  he  alleged  that  he  imfl 
intended  to  reserTo)  intervened  between 
the  road  and  the  premises  granted,  it 
was  held  that,  even  admitting  that  Prutt 
had  intended  to  reserve  the  land,  yo&  he 
and  those  claiming  under  him  were  eon- 
eluded  hj  the  description  in  Oompigoo's 
release  from  preventing  Compignc  or  his 
assigns  from  coming  out  into  the  roud 
over  the  strip  of  land.  "  Is  it  not," 
asked  Lord  Mansfield,  G.J.,  **a  saffieicut 
answer  to  say,  '  Tou  have  told  me  in 
your  lease,  this  land  abuts  on  the  road  ; 
you  cannot  now  be  allowed  to  say  that 
the  land  on  which  it  abuts  is  not  the 
road.'" 

In  Harding  v.  Wilson  (1828),  2  B.  & 
G.  96, 3  D.  &  B.  287,  26  B.  R.  287,  a  lease 
of  premises  to  one  Bolton  described  them 

O. 


as  abutting  on  <<  an  intended  way  of  30 
feet  wide,"  the  soil  on  that  side  of  the 
premises  demised  being  the  property  of 
one  Sloane,  the  lessor.  The  defendant,  as 
tenant  of  the  adjoining  land  under  a  sub. 
sequent  demise  from  Sloane,  afterwards 
built  to  within  27  feet  of  the  land  demised 
to  Bolton.  The  plaintiff,  an  nnderlessee 
from  Bolton,  having  broaght  his  action 
claiming  a  right  of  way  over  the  whole 
30  feet,  it  was  admitted  that  he  was 
entitled  (independently,  as  it  seems,  of 
the  description)  to  a  convenient  way, 
his  premises  not  being  otherwise  ac- 
cessible from  the  high  road ;  but  it  was 
held  that  he  was  not  entitled  to  more. 
"  Adverting."  said  Abbott,  C.  J.,  **to  tho 
lease  from  Sloane  to  Bolton,  the  former 
does  not  grant  a  way  30  feet  wide,  bat 
only  described  the  land  demised  as 
bounded  by  an  intended  way  of  that 
width.  There  is  merely  an  expression 
and  declaration  of  intention." 

The  argument  was  somewhat  compli- 
cated by  the  fact  that  the  plaintiff's 
underlease  did  not  specify  any  particular 
width ;  but  this  was  held  to  be  imma- 
terial. This  case  does  not  seem  to  have 
received  very  much  consideration. 
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Derogating 

from  the 

grant. 


[or  from  the  description  of  the  grantee  (a)  or  the  purpose  of  the 
grant  (b). 


In  Eapley  ▼.  Wilkea  (1872),  L.  B. 
7  Ezoh.  208,  the  defendant's  lease 
desoribed  the  premises  demised  as 
"  bonoded  on  the  east  and  north  by 
newly-made  streets,"  and  the  new  streets 
were  shown  on  the  plan  endorsed.  The 
lessee  ooTenaated  to  kerb  the  oanse- 
ways  adjoining  the  land  demised.  The 
way  to  the  east  was  never  made  or 
marked  oat,  and  the  site  was  sabse- 
qnently  leased  by  the  same  landlord  to 
the  plaintiff.  It  was  held  that  the  effect 
of  the  defendant's  lease  was  to  give  him 
a  private  right  of  way  over  both  streets } 
for  the  lessor  was  by  his  own  description 
estopped  from  denying  that  there  were 
streets  which  were  in  fact  ways. 

Kelly,  C.  B.,  relied  on  Harding  v. 
WiUon  as  an  authority  for  the  defen- 
dant, apparently  treating  that  deoisioni 
so  far  as  it  affirmed  the  plaintiff's  right 
to  a  convenient  way,  as  proceeding  on 
estoppel.  Bat  it  is  difficalt  to  under- 
stand why,  if  the  lessor  in  that  case  was 
estopped  from  denying  that  the  plaintiff 
was  entitled  to  some  way,  he  was  not 
equally  estopped  from  denying  that  the 
way  should  be  80  feet  wide.  It  is  con- 
ceived that  the  "  convenient  way "  in 
Harding  v.  WiUon  was  a  way  necessary. 

The  above  cases  were  referred  to  by 
Oave,  J.,  in  JRo«  V.  Siddona  (1880),  L.  B. 
22  Q.  B.  Div.  224;  but  the  decision 
nltimately  turned  on  another  point.  See 
also  Cooke  v.  Ingram  (1898),  68  L.  T. 
671. 

In  an  American  case,  Lennig  v.  Ocean 
City  A880C.  (41  N.  J.  Bq.  606),  the  de- 
fendants, a  religious  camp -meeting 
association,  had  mapped  out  their  pro- 
perty in  lots,  rsserving  certain  lots  as 
a  "  camp-g^und  "  for  religious  meet- 
ings, and  had  sold  to  the  plaintiff  by 
this  map  other  lots  fronting  on  the  lots 
so  reserved :  it  was  held  that  the  de- 
fendants could  not  let  the  reserved  lots 
for  building  purposes. 

(a)  See  Herz  v.  Union  Bank  of  London 
<185»),  2  Giff.  686,  where  the  lessee 
was  described  as  a  diamond  merchant ; 
Hall  V.  Lund  (1868),  1  H.  A  C.  676 
(quoted  below,  p.  109),  where  he  was 
described  as  a  bleacher. 

(b)  In  Rohimon  v.  Grave  (1873),  21 
W.  R.  228,  27  L.  T.,  N.  S.  648.  Wiokens, 
V.-C,  said,  "  it  seems  to  me,  upon 
general  principles,  that  a  grant  made  ex- 
pressly for  the  purpose  of  the  grantee's 
building  a  house  creates  a  legal  ease- 
ment over  the  adjoining  land  retained 


by  the  grantor,  to  such  an  extent  as 
may  be  strictly  necessary  for  enabling 
the  grantee  to  build  the  house  and  enjoy 
it  when  built ;  and,  when  the  grant  does 
not  notice  the  inteutiou  of  building, 
but  both  grantor  and  grantee  knew  that 
the  purpose  is  buildiug,  an  equitable 
right  is  obtained  coextensive  with  the 
legal  right  which  would  have  been  ob- 
tained if  the  grant  had  noticed  the  in- 
tention of  building."  In  this  case  the 
houses  were  builc  between  contract  and 
conveyance.  Cf .  Siddone  v.  Short  (1877), 
L.  B.  2  G.  P.  D.  672,  where  land  was 
sold  for  an  iron-foundry,  and  the  grantee 
was  held  entitled  to  support;  and  Aldin 
Y,  Latimer  Clark^  Muirhead,  A  Co,,  L.  R. 
(1894),  2  Ch.  437,  where  a  grantee, 
haviDg  covenanted  to  carry  on  a  timber 
trade,  was  held  entitled  to  the  aeooes 
of  air  to  his  timber-sheds. 

The  limits  of  the  doctrine  are  shown 
in  Popplewell  v.  Hodkineon  (1869),  L.  B. 
4  Exch.  248 ;  and  RohinMon  v.  Kilvert- 
(1889),  L.  B.  41  Ch.  Div.  88,  where  the 
grantor  had  no  notice  at  the  date  of  the 
grant  that  the  grantee's  trade  of  a  paper- 
merchant  would  be  interfered  with  by 
an  ordinary  and  reasonable  use  of  the 
adjoining  property. 

In  Williame  v.  Earl  of  Jeriey  (1841), 

1  Craig.  A  Phill.  91,  a  somewhat  similar 
point  was  raised,  but  not  determined. 

The  doctrine  laid  down  in  these  caaee 
applies  equally  where  the  conveyance  of 
the  property  requiring  the  easement  is 
taken  by  a  public  body,  as  by  a  railway 
or  canal  company,  under  its  compulsory 
powers :  Caledonian  Railway  v.  Sprot^ 

2  Macq.  449;  Same  v.  Lord  Belhaven^ 

3  Macq.  66;  Eliot  v.  North-Eattem 
Railway  (1863),  10  H.  L.  C.  333 ;  Serf 
V.  Acton  Local  Board  (1886),  L.  B.  31 
Ch.  D.  679. 

And,  where  an  Act  of  Parliament  em- 
powers a  public  body,  without  taking  a 
conveyance,  to  carry  a  sewer  through 
private  property,  making  compensation 
for  damage, the  legislature  means  to  give 
to  the  public  body  all  rights  without 
which  the  power  would  be  unavailable, 
including  a  right  at  least  to  vertical 
support :  Midland  Railway  v.  Checkley 
(1867),  L.  B.  4  Eq.  19;  Benjieldeide  Local 
Board  v.  Consett  Iron  Co.  (1877),  L.  B. 
8  Exch.  D.  54;  In  re  Corporation  of 
Dudley  (1881),  L.  B.  8  Q.  B.  Div.  86; 
Normanton  Gas  Co.  v.  Pupe  (1883),  62 
L.  J.,  Q.  B.  629;  London  and  Nerth. 
Western  Railway  Co.  v.  Evane,  L.  B. 
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[Mr.  Willes^  a  former  editor  of  this  treatise,  explained  the  Qualified 
decisions  in  question  by  the  theory  of  what  he  called  ''  qualified  °®^""'y' 
necessity.^'  The  easement,  he  said,  although  not  absolutely 
Decessaiy  (as  in  the  case  of  a  land-locked  tenement)  is  "  necessary 
for  the  use  of  the  tenement  in  the  state  it  is  in  when  severed,^' 
necessary,  that  is, ''  for  the  enjoyment  of  it  in  all  its  parts.''  This 
explanation  of  the  doctrine  of  implied  grant  has  the  advantage  of 
accounting  naturally  for  the  cases  on  ways  noted  in  the  following 
sub-section.  It  was  explicitly  stated  by  the  Court  in  the  case  of 
Swari  y.  Cochrane,  noted  below ;  and  it  has  been  accepted  by  the 
jadges  in  some  of  the  later  cases,  as  by  the  Master  of  the  Bolls 
in  SujffUld  V.  Brown  (a),  and  by  Thesiger,  L.  J.,  in  Wheeldon  v. 
Burrows  (6). 

It  is  proposed,  first,  to  deal  with  the  implication  of  a  grant  of  Order  of 
easements  which  are  undoubtedly  both  continuous  and  apparent ;  *"**">•'**'• 
secondly,  to  consider  how  far  a  way  comes  within  the  rule ;  and 
thirdly,  to  ascertain  whether  the  doctrine  operates  in  faroar  of 
the  grantor  as  well  as  of  the  grantee.] 

(a.)  Implied  Grant  of  continuous  and  apparent  Easements. 

An  easement  is  a  quality  superadded  to  the  usual  rights,  and  implied  grant 
ss  it  were  passing  the  ordinary  bounds,  of  property ;  and  with  °^/^°*'*°"gQ^" 
the  exception  of  those  easements,  the  enjoyment  of  which  depends  easemeuts. 
npon  an  actual  interference  of  man  at  each  time  of  enjoyment,  as 
of  a  right  of  way  (c),  it  is  attended  with  a  permanent  alteration 
of  the  two  heritages  affected  by  it,  showing  that  one  is  benefited 
and  the  other  burdened  by  the  easement  in  question.     This  per- 
manent quality  affecting  the  two  heritages  is  sometimes  affixed 
by  nature  itself,  as  in  the  case  of  water,  ''which  holds  its  natural 
coarse,"  and,  as  it  is  observed  by  Brudenell  in  12  H.  8,  "  naturd. 
8q4  deBcendit'''(c2) ;  sometimes  it  is  artificially  affixed,  as  by  the 


(1898),  1  Ch.  16.  See  the  Waterworks 
ClaoBes  Act,  1847,  Beota.  18  to  27,  and 
thePablic  Health  Aot,  1875  (Sapport 
of  Sewers),  Ameodment  Act,  1888; 
and  below,  Pftrt  III.  Chap.  lY.  In 
Metrt^litan  Board  of  Work$  v.  Metro- 
politan Rail.  Co,  (1869),  L.  B.  4  C.  P. 
VS2f  the  decisioo  was  against  the  claim 
to  lateral  support ;  bat  there  the  sewer 
ooiUd  have  been  oonstmoted  without 
the  sapport  claimed,  and  no  right  to 
oompensation  was  giyen  to  the  person 
from  whom  the  sapport  was  claimed 
(L.  R.  5  Gh.  D.  332;  L.  B.  1883,  1  Gh. 
29,33). 


In  some  oases  the  legislature  has 
made  the  right  to  sapport  conditional  on 
the  performance  by  the  pablic  body  of 
a  datj,  as  the  repair  of  the  banks  of  a 
canal  {Staffordshire  Canal  Co,  v.  Hallen, 
1827,  6  B.  A  G.  317 ;  30  B.  B.  338),  or 
the  deposit  of  plans  (South  Staffordshire 
Waterworks  Co,  ▼.  Mason,  1886, 56  L.  J., 
Q.  B.  255). 

(a)  1863,  9  Jar.,  N.  S.  at  p.  1901. 

(h)  1879,  L.  B.  12  Gh.  Div.  at  p.  49. 

(c)  [As  to  which,  see  the  next  sab- 
section.] 

(d)  Sury  v.  Pigott,  Popham,  169,  per 
Whitlocke,  0.  J. 
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Oontinnons    erection  of  a  roof  or  the  placing  of  a  gutter  throwing  the  rain 
''^semS^*  water  on  the  neighbour's  land. 

To  clothe  with  right  this  permanent  alteration  of  the  qualities 

of  two  heritages,  the  consent  of  the  owner  of  the  servient  tene- 
ment, in  the  manner  appointed  by  law,  is  necessary  ;  but  where 
the  land  benefited  and  the  land  burthened  belong  to  the  same 
owner,  he  may  change  the  qualities  of  its  several  parts  at  his  will, 
and  his  express  volition  evidenced  by  his  acts  must  at  least  be 
as  effectual  to  impress  a  new  quality  upon  his  inheritance  as  the 
implied  consent  arising  from  long-continued  acquiescence. 

It  is  true  that,  strictly  speaking,  a  man  cannot  subject  one  part 
of  his  property  to  another  by  an  easement ;  for  no  man  can  have 
an  easement  in  his  own  property,  but  he  obtains  the  same  object 
by  the  exercise  of  another  right,  the  general  right  of  property. 
But  he  has  not  the  less  thereby  permanently  altered  the  quality 
of  the  two  parts  of  his  heritage ;  and  if,  after  the  annexation  of 
peculiar  qualities,  he  alien  one  part  of  his  heritage,  it  seems  bat 
reasonable,  if  the  alterations  thus  made  are  palpable  and  manifest^ 
and  in  their  nature  permanent  changes  in  the  disposition  of  the 
property,  so  that  one  part  thereby  becomes  dependent  upon 
another,  that  a  purchaser  should  take  the  land  with  the  qualities 
which  the  previous  owner  had  undoubtedly  the  right  to  attach 
to  it. 

This  reasoning  applies  to  those  easements  only  which  are 
attended  by  some  alteration  which  is  in  its  nature  obvious  and 
permanent, — or,  in  technical  language,  to  those  easements  only 
which  are  apparent  and  continuous ;  understanding  by  apparent 
signs  not  only  those  which  must  necessarily  be  seen,  but  those 
which  may  be  seen  or  known  on  a  careful  inspection  by  a  person 
ordinarily  conversant  with  the  subject  (a) . 

The  cases  in  which  it  has  been  held  that  easements  of  this 
nature  are  not  extinguished  by  unity  of  ownership,  unless  the 
party  has  availed  himself  of  his  right  of  property  to  destroy  the 
external  mark  of  the  easement,  as  by  cutting  a  spout  or  removing 
the  eaves  of  a  house,  are  authorities  in  support  of  this  doctrine. 

The  easement  as  such  can  in  no  case  exist  during  the  unity 
of  ownership ;  and,  if  the  owner  might  at  any  moment  deter- 
mine the  easement  by  altering  the  relative  disposition  of  the 

(a)  [Accidental  Don-user  at  the  time      house  not  being  then  occupied,  sppean 
of  the  Beverance,  as  in  the  instance  of      immaterial.] 
a  drain  net  ranning  by  reason  of  the 
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parts  of   his   tenement  inter  se^  what  difference  can  it  make     GontinuoaB 
whether  he  has  suffered  things  to  continue  as  they  were  previous    *J^memta!* 
to  the  union,  or  whether  he  has  made  one  portion  of  his  estate 
sahject  to  the  convenience  of  another  by  some  express  act  done 
daring  the  union  ?     In  either  case  he  has  acted  by  virtue  of  his 
general  rights  of  property. 

Unless  it  can  be  said  that  it  makes  a  difference^  that  in  the  one 
case  previous  to  the  union  a  valid  easement  had  been  constituted, 
it  is  di£Scnlt  to  see  on  what  ground  any  distinction  can  be  con- 
tended for  between  the  cases  ;  but  in  a  case  on  the  subject,  the 
authority  of  which  has  been  frequently  recognized,  it  is  clear 
that  no  such  right  existed  before  the  union,  and  that  what  was 
in  fact  a  wrongful  act — a  nuisance — before  the  union,  ceased 
to  be  so  and  was  clothed  with  a  legal  title  upon  a  subsequent 
separation  (a). 

The  earliest  case  directly  in  point  upon  this  subject,  and  one 
which  is  repeatedly  cited,  and  upon  which  great  reliance  is  placed 
in  sabseqaent  cases,  was  decided  in  the  11  H.  7;  and  although 
an  attempt  was  made  in  argument  in  some  of  the  later  cases  to 
distinguish  it  as  a  case  of  custom,  the  authority  attached  to  it  by 
the  judges  shows  that  they  did  not  consider  its  applicability  as  at 
all  restricted  on  that  ground : — 

One  William  Coppy  brought  an  action  on  the  case  against  ("^^vvy^  ^*  <^ 
J.  de  B.,  and  counted  that  according  to  the  custom  of  London, 
where  there  were  two  tenements  adjoining,  and  one  had  a  gutter 
running  over  the  tenement  of  the  other,  the  other  cannot  stop  it^ 
though  it  be  on  his  own  land ;  and  counted  how  he  had  a  tene- 
ment and  the  defendant  another  tenement  adjoining.  The  defen- 
dant's counsel  said,  '^  We  say  that  since  the  time  of  memory  one 
A.  was  seised  of  both  tenements,  and  enfeoffed  the  plaintiff  of  the 
one  and  defendant  of  the  other.''  To  which  it  was  replied,  ''This 
is  not  a  good  plea,  for  the  defendant  seeks  to  defeat  the  custom 
by  reason  of  an  unity  of  possession  since  the  time  of  memory; 
and  that  he  cannot  do  in  this  case,  for  such  a  custom,  that  one 
shall  have  a  gutter  running  in  another  man's  land  is  a  custom 
solemnly  binding  the  land,  and  this  is  not  extinct  by  unity  of 
possession ;  as  if  the  lord  of  a  seigniory  purchase  lands  held  in 
gavelkind^  the  custom  is  not  thereby  extinguished,  but  both  his 


(a)  'Rjobxiis  v.BameB  (1616),  Hobart,      Kay  ▼.  0^%   (1875),  L.   R.  10  Q.  B. 
131 ;  post,  91 ;  [cf.,  on  a  timilar  point,      360,  quoted  abore,  p.  86.] 
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Gontinnoas    sons  shall  inherit  the  lands,  for  the  custom  solemnly  bindeth  the 
^uemeBuT^  lands.^'     l^owMhgnd  said,  "  If  a  man  parchase  land  of  which  he 

-—  hath  the  rent,  the  rent  is  gone  by  the  unity  of  possession,  because 

J5.,  11H.7.  a  XD&n  cannot  have  a  rent  from  himself;  but  if  a  man  hath  a 
tenement  from  which  a  gutter  runneth  into  the  tenement  of 
another,  eyen  though  he  purchase  the  other  tenement,  the  gutter 
remains,  and  is  as  necessary  as  it  was  before/'  To  this  it  was 
objected  by  the  defendant's  counsel,  ''That  he  who  was  the 
owner  of  the  two  tenements  might  have  destroyed  the  gutter; 
and  that  if  he  had  done  so»  and  then  made  several  feofiEments  of 
the  two  tenements,  the  gutter  conld  not  have  revived/'  To 
which  it  was  replied,  "  If  that  were  so,  yon  might  have  pleaded 
sach  destruction  specially,  and  it  would  have  raised  a  good  issna'^ 
11  H.  7,  25,  pi.  6. 
Case  of  The  case  of  warren,  relied  upon  as  illustrating  the  argument 

of  the  existence  of  an  easement  notwithstanding  the  unity,  is  as 
follows,  85  Hen.  6,  55,  pi.  1 : — 

An  action  of  trespass  was  brought  for  hunting  in  the  plaintiff's 
warren  and  carrying  away  his  hares  and  rabbits.  The  defendant 
pleaded  in  abatement,  that  the  place  where,  &c.,  was  the  manor 
of  D.,  in  which  manor  the  plaintiff  had  nothing,  except  as  joint 
tenant  with  two  others.  On  demurrer,  judgment  of  respondeat 
ouster  was  given.  The  objection  to  the  plea  was,  that  although 
the  plaintiff  was  but  a  joint  tenant  of  the  land,  he  might  still  be 
sole  owner  of  the  warren ;  and  that,  as  it  did  not  appear  by  the 
plea  whether  he  was  so  or  not,  and  a  plea  in  abatement  to  be 
good  must  be  ''bon  a  cescun  comon  entent,''  the  plea  was  bad. 
A  man,  it  is  there  said,  may  have  warren  either  by  grant  of  the 
king  in  his  own  land,  or  by  prescription  in  the  lands  of  another. 
Ck>mmon  and  rent  are  not  like  a  warren,  for  if  one  has  a  certain 
rent  issuing  out  of  land,  and  he  purchase  the  land  the  rent  is 
gone;  and  the  same  law  of  a  common,  for  a  man  cannot  pay 
rent  to  himself  or  have  common  on  his  own  land  ;  but  one  may 
have  warren  either  in  the  land  of  another  man  or  his  own,  for  it 
is  not  issuing  ont  of  the  land,  neither  is  it  payable ;  but  it  is, 
as  has  been  said,  realty  and  privilege  in  the  land,  and  nothing 
else. 

[A  free  warren,  being  a  franchise,  which  (like  that  of  forest, 
chase  and  the  like)  subsists  as  a  distinct  and  separate  inheritance 
at  the  same  time  with  the  ownership  of  the  land  over  which  it 
extends  in  those  cases  where  it  happens  to  belong  to  the  owner 
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[of  that  land,  does  not  famish  any  analogy.  Positive  easements,  Gontinnotis 
aathorizing  acts  on  the  land  of  another,  which  the  ordinary  right  "eaMmenu***^ 
of  property  enables  a  man  to  do  on  his  own  land,  necessarily 
merge  when  the  land  upon  which  they  are  exercisable  becomes 
Tested  in  their  owner ;  bat  the  franchise  of  free  warren  confers 
priyilegeSy  the  right  to  which  conld  not  be  claimed  on  a  man's 
land  by  virtae  of  his  ownership  of  the  land,  and  which  are 
wholly  unconnected  with  that  ownership.] 

In  Nicholas  v.  Chamberlain  (a),  which  was  an  action  of  trespass,  "Nicholas  y, 
''it  was  held  by  all  the  Court  upon  demurrer  that  if  one  erects  a 
house  and  builds  a  conduit  thereto  in  another  part  of  his  land, 
and  conveys  water  by  pipes  to  the  house,  and  afterwards  sells  the 
house  with  the  appurtenances,  excepting  the  land,  or  sells  the  land 
to  another,  reserving  to  himself  the  house  (&),  the  conduit  and 
pipes  pass  with  the  house  ;  because  it  is  necessary  and  quasi  ap- 
pendant thereunto ;  and  he  shall  have  liberty  by  law  to  dig  in  the 
land  for  amending  the  pipes  or  making  them  new  as  the  case 
requires.  So  it  is  if  a  lessee  for  years  of  a  house  and  land  erect  a 
conduit  upon  the  land,  and  after  the  term  determines  the  lessor 
occupies  them  together  for  a  time,  and  afterwards  sells  the  house 
with  the  appurtenances  to  one  and  the  land  to  another,  the  vendee 
shall  have  the  conduit  and  the  pipes  and  liberty  to  amend  them. 
But,  by  Popham,  if  the  lessee  erects  such  a  conduit,  and  after- 
wards the  lessor,  during  the  le^se,  sells  the  house  to  one,  and  the 
land,  wherein  the  conduit  is,  to  another,  after  the  lease  determines 
he  who  hath  the  land  wherein  the  conduit  is  may  disturb  the  other 
in  the  using  thereof,  and  may  break  it,  because  it  was  not  erected 
by  one  who  had  a  permanent  estate  or  inheritance,  nor  made  one 
by  the  occupation  or  usage  of  them  together  by  him  who  had  the 
inheritance.  So  it  is  if  a  disseisor  of  a  house  and  land  erects  such 
a  conduit,  and  the  disseisee  re-enter,  not  taking  conusance  of  any 
snch  erection  nor  using  it,  but  presently  after  his  re-entry  sells 
the  house  to  one  and  the  land  to  another,  he  who  hath  the  land 
is  not  compellable  to  suffer  the  other  to  enjoy  the  conduit ;  but 
in  the  principal  case,  by  reason  of  the  mispleading  therein,  there 
was  not  any  judgment  given/' 

The  case  of  Bobina  v.  Barnes  (c)  is  thus  reported  in  BoUe : —  Robins  ▼. 
**  If  A.  is  seised  in  fee  of  a  house  which  hath  certain  windows  by  ^^^'' 

(a)  ie07,  Cio.  Jao.  121.  (c)  1616,  Roll.  Abr..  tit.  BxtiDgnish- 

(h)  [At  to  the  aeoond  case,  mo  beluw,      meat,  D.  986,  pi.  7 ;  8.  0.,  Hobart,  131 ; 
aab-aeot.  (o).]  Yin.  Abr.  Sztiogaiahment,  D.  pi.  7. 
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Oontinaous     prescription,  and  B.  hath  another  house  close  adjoining  to  that, 
"eMemente"*  and  B.  tortiously  erects  a  structure  on  his  own  frank  tenement, 

; which  overhangs  the  h9use  of  A.  and  thereby  stops  his  light,  and 

Barnes.'  afterwards  B.  purchase  in  fee  the  house  of  A,,  and  afterwards 
grant  by  lease  to  C.  the  house  which  was  the  house  of  A. ;  C.  has 
no  remedy  to  abate  this  nuisance,  for  by  the  unity  of  possession 
the  prescription  for  the  windows  was  extinct ;  being  that  C. 
ought  to  take  that  in  such  plight  as  it  was  at  the  time  of  the 
grant  made  to  him,  for  the  unity  purges  the  tart,  both  being  in 
the  hand  of  one  person,  who  might  deal  with  it  at  his  pleasure/' 
**  So  it  is  if  B.  afterwards  pull  down  his  house  and  rebuild  it 
in  the  same  manner  as  it  was  before,  so  that  he  does  not  make  it 
overhang  more  than  it  did  at  the  time  of  the  grant  to  C. ;  but  if 
he  causes  it  to  overhang  more  than  before,  an  action  lies  for  G. 
to  have  this  remedied,  for  it  is  a  new  tort/' 

In  the  report  in  Hobart  the  Court  agreed :  ''  That  though  one 
of  the  houses  had  been  built  overhanging  the  other  wrongfully 
before  they  came  into  one  hand,  yet  after,  when  they  came  both 
into  the  hand  of  Allen,  that  wrong  was  now  purged,  so  that  if  the 
houses  cams  afterwards  into  several  hands,  yet  neither  party  could 
complain  of  a  wrong  before.'^  It  is  to  be  observed,  that  in  this 
case  the  action  was  brought  not  only  for  disturbing  the  easement 
of  ancient  light,  but  also  for  an  infriugement  of  the  common  law 
rights  of  property,  by  making  a  roof  overhanging  the  plaintiff's 
soil ;  and  the  decision  is  not  only  an  authority  for  the  position, 
that  the  abstinence  of  the  owner  of  the  united  tenements  from 
removing  the  obstruction  to  the  windows  was  an  extinguishment 
of  the  prescriptive  right  to  the  light,  but  also  that  by  his 
permitting  the  overhanging  roof  to  continue,  and  severing  the 
tenements  in  that  condition,  the  encroachment  of  the  overhanging 
roof,  though  tortious  at  the  time  the  tenements  first  became  his 
property,  was  legalized. 
Sttry  T.  Pigott.       In  Sury  V.  Pigott  (a),  an  action  was  brought  for  obstructing 

a  stream  of  water  running  over  the  defendant's  land  to  a  pool  of 
the  plaintiff's,  situate  in  a  close  which  was  part  of  the  plaintiff's 
rectory.  The  defendant  pleaded  that  the  land  over  which  the 
water  ran,  and  the  plaintiff's  close,  were  both  part  and  parcel  of 


(a)  1625,  Palmer,  444;  S.  0.,Fophaiii,  bat  one  of  natural  right  (above,  p.  4)  ; 

16H;  8  Balstrode,  339;  Noj,  84;  Latch,  but  the  Judges'  dicta  relate  to  eaae- 

153 ;    W.   Jones,   145.      [This  is  not,  ments.] 
properly  speaking,  a  case  of  easement, 


8ury  V.  Pigott. 
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the  manor  of  Markbam,  and  that  King  Henry  VIII.^  being  seised  CoDtioaous 
of  the  said  manor  in  his  demesne  as  of  fee,  granted  the  land  over  "'eaBemratB? 
which  the  water  ran  to  one  under  whom  the  defendant  claimed ; 
and  tbe  question  was^  whether  the  anity  of  ownership  in  the  king 
had  extinguished  the  easement. 

For  tbe  plaintifiE  it  was  argued^  that  the  easement  was  not 
extinct  because  it  was  a  thing  of  necessity^  and  thougli  a  rent  and 
a  way  may  be  extinguished  by  unity^  the  easement  had  a  separate 
and  distinct  existence ;  and  it  was  likened  to  the  case  of  warren^ 
or  a  right  to  drive  beasts  to  pasture  in  a  forest,  which  rights  are 
not  extinguished  by  unity.  Bo  also  of  a  gutter,  which,  like  a 
watercourse^  has  a  separate  existence. 

On  the  other  side  it  was  argued,  that  it  was  extinct  by  unity, 
because  it  was  a  charge  on  the  soil  of  another,  as  a  right  of  way 
or  enclosure,  both  of  which  have  been  held  to  be  extinguished 
by  unity;  and  although  the  custom  of  gavelkind  is  not  ex- 
tinguished by  purchase  of  the  seigniory,  yet  it  is  otherwise  of  a 
prescription,  which  follows  the  estate  in  the  land  and  the  person. 

It  was  resolved  by  the  whole  Court  that  the  watercourse  was  not 
extinguished,  but  Dodderidge,  J.,  said,  *'  That  a  way,  if  it  were 
of  convenience  (voy  de  ease)  is  extingnisbed,  but  not  a  way  of 
necessity/'  And  so  it  was  the  opinion  of  Topham,  C.  J.,  in  the 
Lady  Brown's  case,  ''If  a  man  hath  a  stream  of  water  which 
runneth  in  a  leaden  pipe,  and  he  buys  the  land  where  the  pipe  is^ 
and  cuts  the  pipe  and  destroys  it,  the  watercourse  is  extinct, 
because  be  thereby  declares  his  intention  and  purpose  that  he 
does  not  wish  to  enjoy  them  together,  viz.,  the  watercourse  and 
the  land.''  Dodderidge,  J.,  argued  that  a  fence  should  be 
extinguished  by  unity,  because  it  is  not  of  necessity,  and  put  this 
case:  "A  man  having  a  mill  and  a  watercourse  over  his  land^ 
sells  a  portion  of  the  land  over  which  the  watercourse  runs ;  in 
such  a  case  by  necessity  the  watercourse  remaineth  to  the  vendor, 
and  the  vendee  cannot  stop  it."  Whitlocke,  C.  J.  (a),  said, 
'*  A  way  or  common  shall  be  extinguished,  because  they  are  part 
of  the  profits  of  the  land,  and  the  same  law  is  of  fishings  also ; 
bat  in  our  case  the  watercourse  doth  not  begin  by  consent  of 
parties  nor  by  prescription,  but  ex  jure  natures,  and  therefore 
shall  not  be  extinguished  by  unity.  A  warren  is  not  extinguished 
by  unity,  because  a  man  may  have  a  warren  in  his  own  land ;  and 

(a)  Popham,  170. 
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Coa  ▼. 
Mattheiv8. 


Falmer  ▼. 
Fletcher. 


OontiDoous     in  the  case  11  H.  7^  the  gutter  was  not  extinguished  ouly  by  the 
aadapparent  ^njjjy  q{  possession,  but  there  also  appeareth  in  the  case  that  the 

pipes  were  destroyed,  whereby  it  could  not  be  revived." 

In  Oox  V.  Matthews  (a),  which  was  an  action  for  stopping* 
lights,  an  exception  was  taken  to  the  declaration,  because  it  did 
not  state  the  plaintiff's  house  to  be  ancient,  ^ald  said,  ^'Tfaafe 
if  a  man  builds  a  house  upon  his  own  ground,  he  that  hath  the 
contiguous  ground  may  build  upon  it  also,  though  he  doth 
thereby  stop  the  lights  of  the  other  house ;  for  cajns  est  solum 
ejus  est  usque  ad  coelnm,  and  this  holds  unless  there  be  a  custom 
to  the  contrary,  as  in  London.  But  in  an  action  for  stopping  of 
his  light,  a  man  need  not  declare  of  an  ancient  house ;  for  if  a 
man  should  build  an  house  on  his  own  ground,  and  then  grant 
the  house  to  A.,  and  g^nt  certain  land  adjoining  to  B.,  B.  could 
not  build  to  the  stopping  of  its  lights  in  that  case." 

In  Palmer  v.  Fletcher  (6),  which  was  an  action  on  the  case  for 
stopping  lights,  it  appeared  that  a  man  erected  a  house  on 
his  own  land,  and  afterwards  sold  the  house  to  one  and  the  land 
adjoining  to  another,  who  obstructed  the  lights  of  the  hoase; 
and  it  was  resolved,  ''that  though  it  was  a  new  passage,  3'et> 
no  person  who  claimed  the  land  by  purchase,  under  the  builder^ 
could  obstruct  the  lights  any  more  than  the  builder  himself  could, 
who  could  not  derogate  from  his  own  grant,  for  the  windows  were 
a  necessary  and  essential  part  of  the  house."  Kelynge,  J.,  said, 
suppose  the  land  had  been  sold  first,  and  the  house  after,  the 
vendee  of  the  land  might  stop  the  lights.  Twysden,  J.,  to  the 
contrary,  said,  whether  the  land  be  sold  first  or  afterwards,  the 
vendee  of  the  land  cannot  stop  the  lights  of  the  house  in  the 
hands  of  the  vendor  or  his  assignees,  and  cited  a  case  to  be  so 
adjudged ;  but  all  agreed  that  a  stranger,  having  lands  adjoining 
to  a  messuage,  newly  erected,  may  stop  the  lights,  for  the 
building  of  any  man  on  his  lands  cannot  hinder  his  neighbour 
from  doing  what  he  will  with  his  own  lands ;  otherwise,  if  the 
messnage  be  ancient,  so  that  he  has  gained  a  right  to  the  lights 
by  prescription.  And,  afterwards,  a  like  judgment  was  given 
between  the  same  parties,  for  erecting  a  building  on  another  part 
of  the  lands  purchased,  whereby  the  lights  of  another  new 
messuage  were  obstructed. 


(a)  1684, 1  Yentris,  287, 239  ;  S.  C,  8 
Keble,l38,a8  to  a  point  of  pleading  only. 

(b)  1616,  1  Levinz,  122 ;  1  Siderdn, 


167,  227,  nom.  Palmer  v.  FleBhers  ;  1 
Keble,  658,  625,  794,  nom.  Palmer  t. 
Fleteier, 
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In  PeyUm  v.  Mayor  of  London  (a),  which  was  an  action  for     Continiioiia 
wiUidrawing  snpport  by  palling  down  an  adjoining  hoase,  the    *^|J^m^J°*^ 

declaration  contained  no  allegation  of  any  right  to  snpport,  or  of 

any  fact  from  which  that  right  might  be  inferred  in  law ;  it  there-  Mayor  of 
lore  was  unnecessary  to  decide  what  the  result  would  have  been  ^'''^<'^' 
had  the  two  houses  originally  belonged  to  the  same  owner.  Lord 
TenterdeUy  in  delivering  judgment^  alludes  to  such  a  state 
of  facts,  apparently  inclining  to  favour  the  existence  of  such 
a  right,  if  there  had  been  at  some  former  time  a  unity  of  the 
ownership  of  the  two  houses.  [And  the  judgment  of  the  Court 
of  Exchequer  in  Richards  v.  Rose  (b)  is  an  authority  to  show, 
that  upon  the  severance  of  ownership  of  two  or  more  houses, 
obviously  and  necessarily  requiring  mutual  support,  there  is,  by 
an  implied  grant  or  reservation,  as  the  case  may  be,  the  right  to 
support;  and  that  such  ''right  equally  subsists,  whether  the 
owner  parts  first  with  one  and  then  with  the  other,  or  with  two 
together,  the  last  being  afterwards  divided.^'  This  case  was 
treated  by  the  Court  as  one  of  absolute  necessity.] 

In  Canham  v.  Fishe  (c),  the  plaintiff  purchased  a  garden,  OanKamj, 
fluroagh  which  ran  a  stream  of  water,  from  a  person  who  was  also 
Ae  owner  o£  an  adjoining  field,  in  which  the  spring  supplying  the 
gfcream  took  its  rise;  the  defendant,  having  bought  the  field, 
diverted  the  stream,  after  the  plaintiff  had  used  the  water  for 
abont  nineteen  years.  At  the  trial,  the  learned  Judge  was  of 
opinion,  that  as,  at  the  time  of  the  plaintifPs  purchase,  the  two 
closes  were  the  property  of  the  same  owner,  the  unity  of  owner- 
ship destroyed  the  prescriptive  right,  and  consequently  nonsuited 
the  plaintiff.  The  Court  of  Exchequer  granted  a  new  trial. 
Lord  Lyndhurst  observed,  ''  The  plaintiff  bought  the  land  with 
the  water  upon  it;  and  if  the  conveyance  were  silent  as  to 
the  water,  still  the  water  would  pass  by  the  grant  of  the  land. 
If  the  conveyance  had  been  produced,  and  had  been  silent  as  to 
the  water,  still  the  conveyance  would  have  passed  the  water 
which  flowed  over  the  land.  Are  we  to  assnme  that  the  water 
was  excepted  out  of  the  conveyance  merely  because  the  convey- 
ance was  not  produced  f  '^     And  Bayley,  B.,  added,  "  If  I  build  a 

(a)  1829, 9  B.  &  0. 786 ;  33  R.  B.  811.  (1879,  L.  B.  12  Cb.  Div.  at  p.  69) ;  [and 

(I)  1853, 9  Ezoh.  220.    See,  in  rap-  see  below,  Part  III.  Chap.  lY.  Sect.  3]. 
port  of  this  case,  tbe  obaerrations  of  (c)  1881,  2  0.  A  J.  126.     [Tbe  right 

Lord  Westbarj  in  Suffield   y,  Broven  in  this  oase  appears  to  bave  been  an 

(1864, 4  D.  J.&  8.  at  p.l98),aDd  those  of  ordinary  rigbt  of  property,  and  not  an 

Thflsiger,  L.  J.,  in  Wkeeldon  ▼.  BurrourB  easement.] 
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easementB. 

Canham  ▼. 
Fishe. 


Blanehard  r. 
Bridges. 


Ewart  ▼. 
Cochrane. 


house^  and,  having  laud  sarrounding  it^  sell  the  honse^  I  cannot 
afterwards  stop  the  lights  of  that  house.  By  selling  the  house  I 
sell  the  easement.  The  land  is  purchased  with  the  water 
running  upon  it^  and  the  conveyance  passes  the  land  with  the 
easements  existing  at  the  time." 

[In  Blanehard  v.  Bridges  (a),  the  rule  was  again  cited.  Bat 
there  the  windows  in  question  had  been  altered  after  the  date 
of  the  conveyance  from  which  the  implication  of  a  grant  arose ; 
and  the  Court  said  that  the  implication  must  have  reference 
to  the  state  of  things  at  the  time  of  the  conveyance.  The 
question  of  the  effect  upon  a  grant  of  light  of  an  alteration  of 
the  windows  had  not  then  been  fully  considered  (b). 

In  Ewart  v.  Cochrane  (c),  the  respondent  claimed  the  right  to 
send  the  refuse  of  his  tan-yard  through  a  drain  into  a  cesspool 
in  the  appellant's  garden.  Both  tenements  had  belonged  to 
one  Mnrray,  who  had  conveyed  the  tan-yard  to  the  respondent's 
predecessor^  '*  and  that  as  the  whole  said  subjects  are  previoasly 
possessed  by  us/'  but  without  alluding  to  the  drain ;  he  after- 
wards conveyed  the  garden  to  the  appellant^  who  stopped  the 
drain.     The  House  of  Lords  decided  in  favour  of  the  respondent. 

The  observations  made  in  this  case  by  Lord  Campbell,  C.^  would 
carry  the  law  a  good  deal  farther  than  it  has  yet  been  carried. 
''  I  consider  the  law  of  Scotland/'  he  said,  '^  as  well  as  the  law 
of  England,  to  be  that,  when  two  properties  are  possessed  by  the 
same  owner,  and  there  has  been  a  severance  made  of  part  from 
the  other,  anything  which  was  held  and  was  necessary  for  the 
comfortable  enjoyment  of  that  part  of  the  property  which  is 
granted,  shall  be  considered  to  follow  from  the  grant,  if  there  be 
the  nsual  words  in  the  conveyance.  I  do  not  know  whether  the 
usual  words  are  essentially  necessary ;  but  where  there  are  the 
nsual  words,  I  cannot  doubt  that  that  is  the  law.''  The  reference 
to  ''  comfortable  enjoyment"  appears  to  setup  a  somewhat  vague 
test  of  the  qualified  necessity  {d) ;  and  Lord  Campbell's  observa- 
tions, as  reported,  make  no  distinction  between  continuous  and 
apparent  easements,  which  will  pass  without  words  of  grant,  and 
other  conveniences  (such  as  "non-apparent"  ways),  which  will 
not  pass  without  a  grant  of   ways,  &c.,  ''used  and  enjoyed" 


(a)  1855,  4  A.  &  E.  176. 

(b)  See  below,  Fan  V.  Chap.  II. 

(c)  1861,  7  Jar.,  N.  S.  925  ;  4  Maoq. 


S.  A.  117. 

(d)  Above,  p.  99 
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[with  the  premises.     Lord  Chelmsford  treated  the  easement  as     Continaoas 
absolntely  necessary  for  the  enjoyment  of  the  tan-yard.  "^ew^me^?* 

In  Hall  V.  Lund  (a),  the  owner  of  two  mills  had  leased  one  to  ~— — ;;; — - 
the  defendant.  In  the  lease  he  was  described  as  a  bleacher,  and 
the  premises  leased  as  lately  occupied  by  Pullan.  Pallan  had 
formerly  carried  on  the  basiness  of  a  bleacher  in  this  mill^  and 
had  drained  his  refuse  into  a  watercourse  which  supplied  the 
other  mill.  The  lessor  afterwards  sold  the  mills  to  the  plaintiff, 
who  sued  the  defendant  for  polluting  the  watercourse  with  the 
drainage  from  his  bleaching  works,  to  the  injury  of  the  other 
mill.  The  action  failed,  on  the  ground  that  the  defendant's  lease 
contained  an  implied  grant  of  the  right  to  use  the  watercourse 
for  carrying  on  the  business  of  a  bleacher;  and,  on  a  rule 
obtained,  the  Court  upheld  the  verdict.  Three  of  the  judges  (6) 
considered  the  easement  claimed  by  the  defendant  to  be  apparent 
and  continuous  within  the  principle  of  the  above  cases;  and, 
independently  of  this,  they  considered  that,  the  lessor  having 
demised  the  premises  for  the  purpose  of  bleaching,  neither  he 
nor  those  claiming  under  him  could  derogate  from  his  grant  (e). 
The  remaining  judge  (d)  based  his  concurrence  on  the  dictum  in 
Ewart  ▼.  Cochrane,  which  is  commented  on  above. 

It  should  be  noted  that  in  both  these  cases  the  right  claimed 
was,  not  merely  to  use  water,  but  to  pollute  it. 

In  Daviea  v.  Marshall  (e),  the  plaintiff's  lease  contained  an  DaviesY, 
express  grant  of  "ancient  lights;"  but  this  was  held  not  to  ^«''»'^«^^- 
negative  the  implied  grant  of  the  new  lights. 

In  Polden  v.  Bastard  (/),  a  case  relating  to  a  non-continuous  poiden  ▼. 
easement,  Erie,  C.  J.,  said : — "  There  is  a  distinction  between  ^o^^^^^- 
easements  such  as  a  right  of  way  or  easements  used  from  time 
to  time,  and  easements  of  necessity  or  continuous  easements. 
The  cases  recognize  this  distinction;  and  it  is  clear  law  that, 
apon  a  severance  of  tenements,  easements  used  as  of  necessity, 
or  in  their  nature  continuous,  will  pass  by  implication  of  law, 
without  any  words  of  grant;  but,  with  regard  to  easements 
which  are  used  from  time  to  time  only,  they  do  not  pass,  unless 

(o)  1863,  I  H.  A  C.  676.  Cf.  Brown  y.  Alahaeter  (1887),  L.  R.  37 

(b)  PoUook,  G.  B.,  Channell,  B.,  and  Cb.  D.  400  ;  Thomaa  v.  Owen  (1887),  L. 
Wilde,  B.  B.  20  Q.  B.  Div,  225;  and  above,  p. 

(c)  See  above,  p.  d8,  note  (b).  94,  note  (b). 

(d)  Martin,  B.  (/)  1863,  4  B.  &  S.  258 ;  L.  B.  1  Q. 

(e)  1861,  7  Jur.,  N.  8.  720,  1247 ;  9  B.  150 ;  above,  p.  95. 
W.  B.  368,  866 ;  4  L.  T.,  N.  S.  105,  581. 
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Gontinnoas 

and  apparent 

eaBements. 

Watts  V. 
Kelson. 


Other  oases. 


Dominant  or 
eerrient  tene- 
ment in  lease. 


[the  owner  by  appropriate  languagre^  shows  an  intention  that  they 
shonid  pass." 

In  Watta  ▼.  Kelson  (a),  the  owner  of  two  closes,  having  made 
an  artificial  watercoarse  for  the  supply  of  cattle-sheds,  conTeyed 
first  the  cattle-sheds  to  the  plaintiff  (6),  and  afterwards  the  close 
throagh  which  the  watercoarse  ran  to  the  defendant.  It  was  held, 
on  appeal  from  Bomilly,  M.  R,  that  the  plaintiff  was  entitled  to 
have  the  enjoyment  of  the  watercourse  in  the  same  manner  as  it 
was  enjoyed  during  the  unity  of  possession.  Mellish,  L.  J.j 
delivered  the  judgment  of  the  Court ;  and,  after  citing  the  judg- 
ment in  Polden  v.  Bastard  (c),  above  referred  to,  continued : — 
''  We  are  clearly  of  opinion  that  the  easement  in  the  present  case 
was  in  its  nature  continuous.  There  was  an  actual  construction 
on  the  servient  tenement,  extending  to  the  dominant  tenement, 
by  which  water  was  continuously  brought  through  the  servient 
tenement  to  the  dominant  tenement  for  the  use  of  the  occupier 
of  the  dominant  tenement.''  He  referred  to  Nicholas  v.  Ohamber^ 
lain  (d),  and  WarcCte  v.  Brocklehurst  (e). 

Since  the  decision  in  Watts  v.  Kelson,  the  principle  of  the 
implied  grant  of  continuous  and  apparent  easements  in  a  case 
where  the  quasi-dominant  tenement  is  first  conveyed  away,  has 
been  treated  as  settled  law  (/);  and  the  Courts  have  been 
occupied  mainly  with  the  subsidiary  questions  now  to  be  men- 
tioned, or  with  the  doctrine  of  implied  reservation  treated  in  a 
later  section. 

In  the  first  place,  it  seems  that,  in  the  absence  of  any  special 


(a)  1870,  L.  B.  6  Cb.  166. 

(b)  The  conreyanoe  granted  water- 
oonrses  ased  and  enjoyed  with  the  tene- 
ment conveyed,  bat  the  decision  did 
not  tarn  on  this. 

(c)  1863,  L.  B.  1  Q.  B.  156. 
\d)  Above,  p.  108. 
[e)  Above,  p.  79. 

(/)  See,  e.g.,  Robinson  v.  Grave 
(1873),  21  W.  K.  223;  27  L.  T.,  N.  S. 
648  (where  the  lights  were  opened  be- 
tween contract  and  oonvejranoe)  ;  Bay- 
ley  V.  Great  Western  Railway  (1884), 
L.  R.  26  Ch.  Div.  434  (per  G bitty, 
J.,  at  p.  438)  ;  Myers  y.  CoUterson 
(1889),  L.  B.  43  Gh.  Div.  470  (where 
the  vendors  were  a  railway  company)  ; 
Bailey  v.  Icke  (1891),  64  L.  T.  789 
(where  the  building  was  contemplated 
but  not  erected  at  the  date  of  the  con- 
veyance) ;  Phillips  V.  Low,  L.  B.  (1892), 
1  Gh.  47  (a  case  of  devise)  ;   Corhett  v. 


Lomas,  L.  B.  (1892),  8  Oh.  137  (where 
a  claim  by  implied  grant  to  an  extra- 
ordinary amoant  of  light  was  nega- 
tived) ;  Broomjield  v.  Williams,  L.  B. 
(1897),  1  Gh.  602  (where  the  land  re- 
tained  was  described  on  the  plan  as 
"bailding  land").  The  rale  applies 
although  there  is  land  intervening  be- 
tween the  hoase  sold  and  the  land 
retained  {Birmingham,  Dudley,  and 
District  Bank  v.  Ross,  1883,  L.  B.  88 
Oh.  Div.  295),  and  although  the  vendor 
is  only  equitably  entitled  (Beddington 
V.  AUee,  1887,  L.  B.  85  Gh.  D.  at  p. 
822;  Wilson  v.  Queen's  Club,  L.  B. 
1891, 8  Oh.  522) .  But  a  merely  equitable 
gprant  may  be  defeated  by  a  legal  oon- 
veyance  of  the  servient  property  to 
a  purchaser  for  value  without  notice 
(Prinsep  v.  Belgravia  Estate,  Limited^ 
W.  N.  1896,  p.  89). 
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[circamstanceB^  tbe  rale  holds  notwithstanding  that  the  dominant     GontiouoaB 
or  the  servient  tenement  is  in  lease  at  the  date  of  the  grant.    "l^Bementa? 
The  implied  grant  cannot^  of  coarse,  operate  for  or  against  the  "r     :     ~ 
lessee,  bat  it  takes  effect  immediately  on  the  determination  of  aerHent  teae- 
his  interest.]  ""*»"'  *°  ^**^- 

In  Ooutts  V.  Oorham  (a),  which  was  an  action  for  obstracting  Coutts  v. 
lightSj  it  appeared  that  one  Hall  was  the  owner  of  two  adjoining  ^  ^' 
honses,  each  of  which  had  certain  ancient  windows.  In  1800,  he 
made  a  lease  of  one  of  these  honses  for  twenty-one  years,  deter- 
minable on  liyes^  of  which  lease  the  defendant  was  assignee ;  and 
in  November,  1809,  the  defendant  took  a  new  lease  of  the  same 
house  for  twenty-one  years.  The  windows  of  the  other  house  had 
been  altered,  and  placed  in  a  different  situation  at  a  period  (as  it 
appeared)  within  twenty  years  before  the  obstruction  complained 
of  ;  but  the  jury  found  the  alteration  to  have  taken  place  previous 
to  the  lease  to  the  plaintiff,  which  was  granted  in  May,  1809. 
Tindal,  C.  J.,  said,  ^'  If  the  windows  were  in  existence  at  the  time 
of  the  lease  to  the  plaintiff,  he  is  entitled  to  recover.  Hall,  who 
executed  the  lease  when  the  windows  were  there,  could  not  him- 
self obstruct  them  afterwards ;  and  if  so,  he  could  not  convey  to 
any  other  possessor  a  right  to  do  so.^' — '^  It  is  true  that  the 
defendant  had  an  existing  term  at  the  time,  and  his  interest  in 
that  term  would  not  be  affected  by  Hall's  lease ;  but  he  sur- 
rendered that  term  by  operation  of  law,  when  he  accepted  a  new 
lease  from  Hall.'' — ^'  The  defendant's  new  lease  was  derived  out 
of  Hall's  reversion  ;  and  Hall's  reversion  was  subject  to  the  right 
already  granted  by  him  to  the  plaintiff.  Assuming,  then,  that 
the  windows  were  made  within  twenty  years,  but  before  the  lease 
made  to  Coutts,  Gorham's  present  interest  is  derived  from  the 
same  lessor  at  a  subsequent  period,  and  is  therefore  subject  to 
the  rights  which  Coutts  already  had  against  his  lessor,  and  con- 
sequently, to  that  of  his  having  the  windows  in  question  free  from 
any  obstruction." 

[To  the  same  effect  is  Davies  v.  Ma/rshall  (h),  where  the  quasi-  Davies  ▼. 
servient  tenement  was  in  lease  at  the  date  of  the  conveyance  of     ^^'  °  ' 
the  quasi-dominant  tenement;    but  the  tenant  of  the  former, 
having  afterwards  surrendered  his  lease,  and  taken  a  new  one, 
was  restrained  from  obstructing  the  windows  of  the  latter. 


(a)  1829,  Moo.  &  Malkin,  396.  9  W.  B.  368,  866 ;  4  L.  T.,  N.  S.  105, 

(b)  1861,  7   Jar.,  N.  8.  720,  1247;       681. 
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ContinnoQB 

and  apparent 

easement*. 

Barnes  v. 
Loiich. 

Duration  of 
implied  grant. 


Simnltaneoas 
oonveyanoes. 


Compton  T. 
Richards, 


[la  Barnes  v.  Loach  {a),  where  the  dominaat  or  quas  - 
dominant  property  was  let  at  the  date  of  the  severance.  Cock- 
bum,  G.  J.,  and  Lopes,  J.,  declined  to  hold  that  this  excladed 
the  principle  of  the  disposition  of  the  owner. 

But  the  duration  of  the  implied  grant  is  limited  by  the  estate 
which  the  vendor  had  in  the  qaasi-servient  tenement  at  the  time 
of  the  severance ;  and,  if  ho  subsequently  acquires  a  larger  estate, 
such  estate  will  not  be  bound  by  the  servitude  (b). 

And,  following  out  this  principle,  it  has  been  held  that^  where 
the  grantor  has  at  the  date  of  the  conveyance  of  the  quasi-domi- 
nant tenement,  contracted  to  sell  the  quasi-servient  without  re- 
serving the  easement,  the  servitude  does  not  pass.  For,  in  such 
a  case,  the  common  vendor  is,  by  virtue  of  his  contract,  a  trustee 
of  the  quasi-servient  tenement  for  the  purchaser  of  that  tenement ; 
and  the  Court  will  not  imply  a  grant  which  would  be  an  alienation 
of  the  property  of  another.  The  rule  assumes  that  the  grantor 
is  the  common  owner  of  both  tenements;  and  both  the  purchaser 
and  the  Court  are  ''  thrown  upon  inquiry''  whether  this  is  so.  If 
the  quasi-servient  tenement  is  sold,  the  assumption  fails;  a 
stranger  is  the  owner,  and  there  is  no  implication  (c). 

In  the  next  place,  it  has  been  decided  that  the  general  rule 
holds  good  even  where  the  quasi-dominant  and  quasi-servient 
tenements  are  sold  or  conveyed  at  one  and  the  same  time. 

The  first  case  which  bears  upon  this  question  is]  Comptan  ▼. 
Richards  (d),  which  differs  from  the  authorities  already  cited 
by  reason  of  the  easement,  for  the  disturbance  of  which  the 
action  was  brought,  not  being  in  existence  at  the  time  of  executing 
the  instrument  under  which  the  right  was  held  to  arise. 

The  house  in  question  was  one  of  a  range  of  buildings,  called 
the  Royal  York  Crescent,  at  Clifton.  The  Crescent  had  been  com- 
menced in  1791,  but,  in  consequence  of  the  failure  of  the  original 
owner,  passed  into  various  hands,  and  a  part,  comprising  the 
houses  of  the  plaintiff  and  defendant,  was  put  up  for  auction 
in  1810.  Both  houses  were  sold :  the  defendant  purchased 
No.    14;  the  plaintiff,  in  1812,  took  a  lease  of  No.  13  from  the 


(a)  1879,  L.  B.  4  Q.  B.  D.  494.  In 
Wheaton  ▼.  MapU  ^  Co.,  L.  B.  1893, 
8  Gh.  48,  it  does  not  appear  that  the 
-plaintiff  claimed  by  implied  gpnuit. 

(6)  Booth  V.  AlcQck  (1873),  L,  B.  8 
Oh.  663.  Of  coarse,  if  the  servitude  is 
expressly  granted  for  a  term  exceeding 


the  original  interest,  the  grant  may 
have  effect;  Rymer  ▼.  Mcllroy,  L.  B. 
(1897),  1  Ch.  628. 

(c)  See  the  jadgment  of  Chitty,  J., 
in  Beddington  v.  Atlee  (1887),  L.  B.  35 
Ch.  D.  817. 

((i)  1814,  1  Price,  27 ;  16  B.  B.  682. 
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party  who  purchased  it  at  the  sale.     By  one  of  the  conditions  o{     Gontiaaons 
sale^  the  bnilding^^  according  to  a  plan  of  the  Crescent  produced    ^eaflemente!* 
at  the  sale^  were  to  be  completed  within  two  years  from  that  time,    r: — ~      ^ 
which  period  had  elapsed  preyions  to  the  granting  the  lease  of   ooaveyancee. 
No.  13  to  the  plaintiff.     After  the  expiration  of  the  two  years  the 
defendant  erected  an  additional  room  at  the  back  of  his  honse, 
one  side  of  the  room  being  formed  by  elevating  the  wall  which 
separated  the  gardens  of  Nos.  13  and  14,  the  effect  of  which  was 
to  diminish  the  quantity  of  light  previously  admitted  through  the 
plaintiff's  windows.     It  appeared  that,  at  the  time  of  the  sale, 
although  the  houses  were  unfinished,  yet  the  spaces  intended  for 
the  windows  in  question  were  actually  opened  in  the  walls  :  the 
plan  produced  at  the  sale  showed  the  situation  and  number  of  the 
windows  intended  for  each  house.     There  was  no  stipulation  as 
to  the  height  to  which  the  garden  walls  might  be  raised ;  but 
other  buildings,  in  the  same  direction,  were  expressly  limited  to 
the  height  of  20  feet. 

At  the  trial,  before  Graham,  B.,  the  learned  Judge  nonsuited 
the  plaintiff,  giving  him  leave  to  move  to  enter  a  verdict. 

A  rule  having  been  obtained,  which  the  Court  made  absolute, 
it  was  argued  in  support  of  it,  that  the  rights  of  both  parties  were 
clearly  pointed  out  at  the  time  of  the  sale  by  the  common  vendor, 
which  was  admitted  by  Thompson,  C.  B.,  to  be  tantamount  to  an 
express  agreement  that  such  rights  should  not  be  obstructed. 
The  spaces  too,  it  was  further  argued,  intended  for  the  windows, 
being  actually  opened,  the  purchaser  was  fully  aware  what  he  was 
going  to  buy,  as  the  exterior  sufficiently  exhibited  to  him  what  he 
would  be  entitled  to  enjoy. 

Thompson,  C.  B.,  in  delivering  judgment,  said  :  "  This  purchase 
must  be  taken  to  have  been  subject  to  certain  conditions  at  the 
time  of  sale,  and  as  these  unfinished  houses  were  at  that  time  so  far 
huilt  as  that  the  openings,  which  were  intended  to  be  supplied  with 
windows,  were  sufficiently  visible  as  they  then  stood,  we  must 
recognize  an  implied  condition,  that  nothing  would  afterwards 
be  done  by  which  those  windows  might  be  obstructed ;  and  the 
purchasers  must  have  taken  subject  to  what  then  appeared.  The 
case  of  Palmer  v.  Fletcher  (a)  is  strong  and  dear,  and  has  been 
often  quoted ;  and  the  effect  of  that  case  is  that  where  a  man  sells 
a  house,  he  shall  not  afterwards  be  permitted  to  disturb  the  rights 


(a)  1  Lerinz,  122. 
O. 
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GoDtinuoaB     which  appertain  to  it;  and  the  windows  of  this  hoase,  bein^ 
and  apparent  opened  at  the  time,  necessarily  imported  their  non-obstruction- 

easemeotB.         ^  '  ^         r 

•— — ■ ....  It  is  sufficient  for  the  purpose  of  maintaining  this  action, 

oonreyanoes.  i^  the  erection  of  any  building  on  the  wall  be  the  doing  of  an  act 
whereby  the  plaintifiE  has  sustained  a  derogation  of  any  right 
which  he  acquired  by  his  purchase.  If  so,  it  is  what  the  original 
owner  could  not  have  done  ;  and  all  lessees  claiming  under  him 
are  equally  bound  by  the  transfer/^ 

Wood,  B.,  said :  '^  I  consider  Dr.  Compton  claiming  here  a 
right  by  grant,  and  when  this  house  was  granted  to  Auriol  (the 
plaintiff's  lessor)  he  became  grantee  of  everything  necessary  to 
its  enjoyment,  as  much  as  if  it  had  been  said  at  the  time,  that  no 
one  should  obstruct  the  light  which  it  then  enjoyed.'' 
B\cayi%borouQ}\,  In  Swanshorotigh  ▼.  Coventry  (a),  the  plaintiff  and  defendant 
Y.Coventry.      purchased  adjoining  [tenements  from  the  same  vendor  and  at  the 

same  auction.  The  lot  purchased  by  the  plaintiff  contained  an 
ancient  dwelling-house,  with  windows  in  every  floor,  looking  into 
the  property  purchased  by  the  defendant;  the  windows  on  the 
first  and  upper  floors  had  never  been  interrupted,  but  those  on. 
the  ground  floor  had  for  a  long  time  been  obstructed  by  a  one- 
story  building  on  the  defendant's  lot,  which  was  pulled  down 
.«;hortly  before  the  sale.  The  plaintiff's  tenement  was  conveyed  to 
>iim  as  bounded  on  the  east  by  a  piece  of  ground,  described  in 
the  particulars  of  sale  as  a  piece  of  freehold  building  ground  con- 
stituting lot  11  at  the  aforesaid  sale,  purchased  by  the  defendant. 
The  defendant  having  obstructed  the  plaintiff's  windows,  the 
plaintiff  obtained  damages  as  to  the  windows  above  the  ground 
floor ;  and,  on  a  rule  being  obtained,  the  Court  of  Common  Pleas 
affirmed  this  decision.] 

''  It  is  well  established  by  the  decided  cases,"  said  Tindal,  C.  J., 
"  that,  where  the  same  person  possesses  a  house  having  the 
actual  use  and  enjoyment  of  certain  lights,  and  also  possesses  the 
adjoining  land,  and  sells  the  house  to  another  person,  although 
the  lights  be  new,  he  cannot,  nor  can  anyone  who  claims  under 
him,  build  upon  the  adjoining  land  so  as  to  obstract  or  interrupt 

the  enjoyment  of  those  lights And,  in  the  present  case^ 

the  sales  to  the  plaintiff  and  the  defendant  being  sales  by  the 
same  vendor,  and  taking  place  at  one  and  the  same  time,  we 
think  the  rights  of  the  parties  come  within  the  application  of  this 
general  rule  of  law." 

(a)  1882,  9  Bing.  305 ;  2  M.  &  Scott,  862. 
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[Of  coarse,  if  there  had  been  nothing  special  in  the  case^  the     Continuoug 
general  rule  would  have  operated  to  protect  the  ground  floor    *^eK^^ 
windows  also :  for  the  defendant's  land  was  vacant  at  the  date  of  "t; —  , 
the  sale.     Bat  the  Court  thought  that  the  description  in  the    oonveyanoes. 
plaintiffs  conveyance  of  the  adjoining  property  as  '^  building 
gronnd''  showed  that  the  implied  grant  was  intended  to  be  in 
some  manner  qualified ;  and^  as  there  had  been  a  building  on  the 
ground  in  question,  established  for  a  very  long  period  of  time  and 
bat  recently  demolished,  which  extended  only  to  the  height  of 
the  first  floor  of  the  plaintiff's  house,  they  held  that  this  gave  the 
limit  and  extent  intended  by  the  terms  in  the  description,  '^  so 
as  at  once  to  satisfy  those  terms,  and  at  the  same  time  to  prevent 
the  vendor  from  frustrating  his  own  grant "  (a). 

Again,  in  Allen  v.  Taylor  (b),  one  Edward  Allen,  being  seised  Alien  t. 
of  a  piece  of  land  with  two  dwelling-houses  thereon,  and  also  of  ^^  ^' 
an  adjoining  piece  of  land,  devised  his  real  estate  to  three 
trastees  (including  his  two  sons)  upon  trust  for  sale,  giving  his 
two  sons  an  option  of  purchasing,  either  together  or  separately, 
any  part  of  his  real  estate  at  a  valuation.  Both  sons  exercised 
the  option,  one  of  them  taking  a  conveyance  of  the  houses,  with 
all  lights,  &c.,  the  other,  by  a  contemporaneous  conveyance, 
taking  the  adjoining  land.  It  was  held  by  Jessel,  M.  B.,  that  the 
parchaser  of  the  land  was  not  entitled  to  block  up  the  windows 
of  the  houses. 

''There  can  be  no  doubt/'  said  he,  "  that  the  law  as  laid  down 
by  Palmer  v.  Fletcher  (c),  is  the  law  of  the  present  day ;  that  is, 
that,  where  a  man  grants  a  house  in  which  there  are  windows, 
neither  he  nor  anybody  claiming  under  him  can  stop  up  the 

windows  or  destroy  the  lights I  take  it  also  that  it  is 

equally  settled  law  that,  if  a  man  who  has  a  house  and  land 
grants  the  land  first,  reserving  the  house,  the  purchaser  of  the 
land  can  block  up  the  windows  of  the  house  {d).  Then  there 
comes  a  third  case.  Supposing  the  owner  of  the  land  and  the 
house  sells  the  house  and  land  at  the  same  moment.  And  sup- 
posing he  expressly  sells  the  house  with  the  lights ;  can  it  be  said 
that  the  purchaser  of  the  land  is  entitled  to  block  up  the  lights, — 
the  vendor  being  the  same  in  each  case,  and  both  purchasers 
being  aware  of  the  simultaneous  conveyance  7     I  should  have 

(a)  This  latter  point  is  referred  to  (c)  1675,  1  Ley.  122;  abore,  p.  106. 

below,  p.  118.  {d)  See  below,  p.  187. 

(&)  1880,  L.  £.  16  Ch.  D  335. 

9  2 


Turner, 
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GontiDQoaB     [said  Certainly  not.     In  eqaity  it  is  one  transaction.     The  pur- 
and  apparent  chaser  of  the  land  knows  that  the  yendor  is  at  the  same  moment 

eaeementB. 

SimuU  oeoas  ^®^^°?  ^^^  house  with  the  lights,  and  as  part  of  the  transaction 
oonvejances.  he  takes  the  land  ;  he  cannot  take  away  the  lights  from  the 
house/^  His  Lordship  proceeded  to  qaote  Swcmshorough  v. 
Coventry  (a),  Compion  v.  Bicharda  (6),  and  Wheeldan  v.  Burrows  (c), 
and  concluded  by  remarking  upon  the  circumstance  that,  in  this 
case,  both  the  purchasers  were  also  vendors  (d). 
Fewster  v.  In  Fewster  V.  Turner  («),  the  question  was  raised  before  con- 

yeyance.  There,  property  belonging  to  the  defendant  had  been 
put  up  for  sale  in  seyeral  lots,  lot  1  being  the  Acorn  Inn ;  and 
the  plan  circulated  at  the  auction  showed  a  well  on  lot  4,  a 
reservoir  connected  with  the  well  on  lot  2,  and  a  leaden  pipe 
conveying  water  from  the  reservoir  to  the  kitchen  of  the  inn  on 
lot  1.  The  plaintiff  became  the  purchaser  of  the  inn,  and,  after 
lot  4  had  been  conveyed  away  to  another  purchaser  without  any 
express  reservation  to  the  owner  of  lot  1  of  the  right  of  water 
from  the  well,  claimed  specific  performance  of  his  purchase,  with 
compensation  for  the  loss  of  the  water.  Wigram,  Y.-C,  held 
that  he  had  no  right  to  compensation. 

"  Where  the  sale  plan  accurately  represents  the  property, 
which  in  this  case  it  does,  can  the  sale  plan  carry  the  case  further 
than  a  view  of  the  property  itself  would  f  I  am  only,  therefore> 
called  upon  to  assume  that  which  the  plaintiff  has  clearly  a  right 
to  have  assumed,  that  the  property  was  advertised  to  be  sold  to 
him  as  it  stood  at  the  time.  The  question  is,  then,  assuming  the 
plaintiff  went  to  the  property  and  viewed  it,  and  saw  the  pipe,  &c., 
would  he  in  that  case  be  entitled  to  the  reservation  he  claims  f 
.  .  .  All  the  vendor  undertook  was  to  sell  the  property,  but  with 
notice  that  the  rest  of  the  property  would  no  longer  remain  in 
his  hands.  Suppose  this  altogether  a  natural  flow  of  water,  A 
person  then  agrees  to  sell  property,  and  sells  it  with  the  running 
water  there,  but  makes  no  stipulation  that  he  will  enter  into  a 
covenant  that  the  other  purchasers  shall  not  disturb  the  natural 
flow  of  the  water.  The  plaintiff,  purchasing  the  property  with 
such  natural  flow  of  water,  is  left  to  assert  his  right  against  the 


(a)  1882,  9  Bing.  805;  above,  p.  114.  (d)  Cf.  Cotton,  L.  J.,  in  RubssU  ▼. 

(6)  1814, 1  Price,  27 ;  16  B.  B.  682 ;  WatU  (1888),  L.  B.  26  Ch.  Div.  at  p. 

above,  p.  112.  678 ;  and  per  Fry,  L.  J.,  at  p.  584. 

(c)  1879,  L.  B.  12  Cb.  Div.  31  (below,  (e)  1842,  11  L.  J.,  Cb.  161$    6  Jor. 

p.  145),  per  Tbesiger,  L.  J.,  at  p.  59.  144. 
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[other  purchasers^  if  the  flow  of  water  is  an  easement  to  the     Gontinuoas 
property  (a).      How  does  the  case  differ  if   it   is  an  artificial    "SliemOTlter* 

stream  ?   The  vendor  says, '  I  sell  you  the  property  as  it  is  ;  other  ~Z — ~ 

persons  will  hold  one  part^  and  yon  the  other : '  the  plaintiff   oonyejanoes. 

mast  be  left  to  assert  his  right  against  the  other  purchasers.     It 

is  not  for  the  vendor  himself  to  take  any  other  precaution  than 

that  of  conveying  to  the  purchaser  that  which  he  contracts  to 

sell.     I  have  less  hesitation  in  coming  to  this  conclusion  because, 

if  the  effect  of  the  contract  really  is  to  give  the  plaintiff  the 

right  he  claims^  the  other  purchasers  who  have  purchased  on  the 

footing  of  the  sale  plan  will  have  purchased  with  notice  of  the 

plaintiff's  contract,  and  are  as  much  liable  to  the  purchaser  as 

the  vendor  himself,  if  he  had  remained  owner  of  the  other  lots ; 

for,  in  point  of  fact,  they  all  purchased  upon  the  same  footing, 

and  with  full  notice  of  the  stipulations." 

With  regard  to  this  case,  it  should  be  noted  that  the  Vice- 
Chancellor  did  not  decide  that  the  plaintiff  was  not  entitled  to 
the  easement  which  he  desired  to  have.  On  the  authorities,  it 
would  seem  to  have  been  his  opinion  that  the  plaintiff  was 
entitled  to  such  an  easement  as  against  the  vendor;  and  that 
the  purchaser  of  lot  4,  although  he  had  obtained  his  conveyance 
without  any  legal  reservation  to  the  vendor  or  to  the  plaintiff, 
had  notice  of  the  plaintiff's  rights  and  would  be  bound  in  equity. 
The  plaintiff,  therefore,  on  taking  his  conveyance,  would  have  an 
equitable  right  to  the  easement  in  question,  and  had  no  claim  to 
compensation  (6). 

In  Bussell  v.  Harford  (c),  the  defendant  had  sold  two  pro-  Russell  y, 
perties  at  the  same  auction.  Property  A.  was  bought  by  the  ^^^f^^- 
plaintiff,  the  tenant  in  possession ;  property  B.  by  one  Mackrell, 
the  tenant  of  that  property.  Daring  the  unity  of  ownership, 
property  B.  had  been  supplied  with  water  by  means  of  a  pipe 
communicating  with  a  well  on  property  A.  The  defendant 
claimed  to  insert,  in  the  conveyance  of  property  A.  to  the 
plaintiff,  an  express  reservation  of  the  flow  of  water  through  this 


(a)  Or  rather  if  the  natural  right  to 
the  flow  of  water  is  not  restricted  by 
an  easement  attached  to  the  adjoining 
property  :  see  below,  Part  III.  Chap.  1. 

(b)  The  Yice-Chanoellor  did  indeed 
express  an  opinion  that  it  would  be 
extravagant  to  suppose  that,  when  the 
vendor  sold  the  property,  he  intended 


that  the  purchaser  of  lot  1  should  have 
power  to  enter  upon  the  other  property 
and  pump  water  for  himself.  But  this 
opinion  appears  to  be  difficult  to  re- 
concile with  some  early  cases,  or  with 
the  course  of  the  judgment  in  Polden 
T.  Bastard  (above,  p.  109). 
(c)  1866,  L.  B.  2  £q.  607. 
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OontinuoiiB 

and  apparent 

easements. 

Simultaneoaa 
oonyeyanoes. 


Implication 
of  a  grant  is 
snbjeot  to 
the  contract. 


Murchie  v. 
Black. 


[pipe  and  the  right  to  enter  and  repair  it ;  relying  on  a  condition 
of  sale^  which  provided  that  each  lot  was  sold  subject  to  all 
rights  of  way  and  water  and  other  easements  subsisting  thereon. 

The  defendant's  contention  was  negatived  by  V.-C.  Kindersley^ 
who  was  of  opinion  that  the  condition  referred,  not  to  any  rights 
which  were  to  subsist  between  the  purchasers  of  the  several  lots, 
but  to  rights  belonging  to  third  persons.  He  might  perhaps  have 
added  that  the  reservation  was  unnecessary,  as,  the  sale  being 
contemporaneous,  the  right  would  pass  to  Mackrell  without 
express  reservation. 

The  implication  applies  to  devises  by  will  as  well  as  to  con- 
temporaneous grants  by  deed  (a). 

The  case  of  Swanshorough  v.  Oovefntry^  referred  to  above  (6), 
illustrates  the  further  point  that  the  implied  grant  may  be 
negatived  or  modified  either  by  the  terms  of  the  contract  or 
conveyance  c),  or  by  reference  to  the  circumstances  existing  at 
the  date  of  the  grant. 

In  that  case  the  implication  was  held  not  to  be  affected 
(except  as  regards  the  ground-floor  windows)  by  the  fact  that 
the  land  conveyed  was  described  in  the  conveyance  as  bounded 
by  "  building  land  " ;  and  Broomfield  v.  Williams  (d)  is  to  the 
like  effect. 

But  in  Murchie  v.  Black  (e),  land  was  put  up  for  sale  in  lots, 
upon  condition  that  the  purchaser  of  each  lot  should  build  on  it 
according  to  a  specified  elevation.  The  plaintiff  purchased  one 
lot,  on  which  stood  a  wall,  the  defendant  the  adjoining  lot. 
Before  the  lots  were  conveyed,  the  defendant,  in  excavating  the 
land  bought  by  him  in  order  to  build  according  to  the  conditions, 
deprived  the  wall  of  its  lateral  support,  and  it  fell ;  but,  upon 
action  brought,  it  was  held  that  the  plaintiff  had  no  remedy. 
"  If,"  said  Erie,  C.  J.,  "  there  had  been  a  simple  conveyance  to 
the  defendant  of  lot  6,  lot  7  would  have  been  entitled  to  support 
as  well  at  law  as  in  equity,  according  to  the  series  of  authorities 
cited  by  Mr.  James.  But  the  question  is,  whether  there  is  not 
in  the  conveyance  of  1860  that  which  justifies  what  otherwise 
would  have  been  an  actionable  wrong  on  the  part  of  the  defendant. 


(a)  Phillips  ▼.  Law,  L.  R.  (1892),  1 
Gh.  47.  Dtst.  Taw8  v.  Knowlea,  L.  H. 
(1891),  2  Q.  6.  664. 

(b)  Pa^e  114. 

(c)  Salaman  v.  Olover  (1876),  L.  B. 


20  Eq.  444 ;  cf.  Haynea  v.  King^  L.  B. 
(1893),  8  Cb.  489. 

(d)  L.  B.  (1897),  1  Ch.  602. 

(e)  1866,  19  C.  B.,  N.  S.  190. 
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[If  the  defendant  had  simply  dog  bo  near  the  plaintiff's  land  as  to     Continuous 
deprive  it  of  the  lateral  support  it  was  entitled  to,  he  would^  no     eaaemeatBT 
donbt^  have  been  liable  to  an  action.    But  here  the  vendor,  being    xmpUcatiou 
the  owner  of  both  lots^  sells  lot  6  to  the  defendant ;  and  according    is  subjeot  to 
to  the  terms  of  the  contract  by  which  it  is  conveyed  to  him,  he 
makes  it  obligatory  on  him  to  do,  or  at  all  events  within  the  pro- 
Tisions  of  that  contract  he  was  only  doing  his  duty  to  his  vendor 
when  he  did,  the  act  which  brought  down  the  plaintiff's  house.'' 

It  appears  that  the  plaintiff  had  added  to  his  wall ;  but  the 
case  foand  that,  even  if  he  had  not  done  so^  the  defendant's 
excavations  would  have  brought  it  down.  Some  of  the  judges^ 
however,  founded  their  decision  on  this  fact  (a). 

In  Bigby  v.  Bennett  {b)  the  same  principle  was  appealed  to ;  J^ighy  ▼. 
bat  the  circumstances  were  different.  In  July,  1868^  property 
was  pot  up  for  sale  by  auction  in  lots,  under  conditions  which 
bound  each  purchaser  to  build  on  the  property  purchased 
by  him  to  the  satisfaction  of  the  vendors.  None  of  the  lots 
were  knocked  down  at  the  auction;  but  the  plaintiff  shortly 
afterwards  agreed  to  purchase  one  lot  under  the  auction  con- 
ditions, and  proceeded  to  erect  a  building  upon  it.  The  foanda« 
tion  of  his  building  was  not  carried  to  the  stipulated  depth  ;  but 
this  variation  was  made  with  the  consent  of  the  vendors.  In 
August,  1869,  the  plaintiff's  house  having  been  already  carried 
up  to  the  joists  of  the  first  floor,  the  defendant  agreed  to  buy  the 
adjoining  lot,  also  under  the  conditions  prescribed  at  the  auction. 
In  October,  1869,  the  plaintiff,  having  almost  completed  his  build- 
ing, took  a  conveyance  (which,  under  the  conditions,  took  the 
form  of  a  lease)  of  his  lot.  The  defendant  obtained  his  lease  in 
October,  1872,  but  did  not  commence  building  until  1881.  The 
defendant's  operations  having  endangered  the  foundations  of  the 
plaintiff's  house,  the  action  was  brought  to  have  it  determined 
whether  the  plaintiff  was  entitled  to  support,  and  who  was  liable 
to  pay  for  the  necessary  under-pinning.  It  was  held  by  Bristowe, 
y.-C,  that  the  defendant  was  liable,  and  his  decision  was  affirmed 
on  appeal.  The  Court  declined  to  treat  the  contracts  as  simul- 
taneous, the  interval  of  thirteen  months  being  too  great  to  permit 
of  it.  It  followed,  therefore,  that  the  general  rule  applied,  and 
the  plaintiff  was,  by  virtue  of  his  contract  and  lease,  entitled  to 


(a)  See  Pftrt  V.  Chap.  IV.,  ''EztiD.      dominant  tenement." 
gaiahment  of  easement  bj  alteratiou  of  (b)  1882,  L.  B.  21  Ch.  Diy.  559. 
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Continnons     [support.     It  was  not  expressly  decided  what  amount  of  support 

and  apparent   ,  , ,     ,   . 

eaaements.      "^  oouia  ciaim. 

-     ..   ^.  It  may  be  noted  that  Jessel,  M.  R.,  hinted  that,  if  a  house  and 

is  subject  to  land  were  sold  together,  and  the  land  were  sold  for  building,  the 
the  contract,  general  rule  might  not  apply ;  and  that  Cotton,  L.  J.,  declined  to 
consider  **  what  would  be  the  consequence  if  the  grantee  knew 
that  the  grantor  intended  to  use  the  adjoining  land  for  a  par- 
ticular purpose  and  the  right  claimed  by  the  grantee  was  incon- 
sistent with  that  purpose/' 
Birmingham,  In  Birmingham,  Dudley,  and  District  Banking  Co.  y.  Bobs  (a). 
Boss,  ^  *^®  point  so  reserved  came  up  for  decision.  There,  the  Corpora- 
tion of  Birmingham  had  made  a  scheme  for  the  improvement 
of  an  unhealthy  area  within  the  boroagh ;  and  the  maps  accom- 
panying the  scheme  showed  some  intended  new  streets.  One 
Daniell  agreed  to  take  a  lease  of  a  piece  of  land  comprised  in  the 
scheme,  and  abutting  on  one  side  on  a  new  street  to  be  called 
Warwick  Passage,  and  to  baild  upon  the  land.  Daniell  knew 
that  the  Corporation  intended  to  baild  on  the  ground  on  the  other 
side  of  Warwick  Passage ;  and  it  was  stipulated  in  the  agreement 
that  the  passage  should  be  twenty  feet  in  width.  Daniell  built 
and  took  his  lease  of  the  land  and  the  new  buildings  thereon, 
lights  not  being  mentioned  in  the  lease,  and  subsequently  assigned 
the  lease  to  the  plaintiffs.  The  defendant^  by  agreement  with 
the  Corporation,  erected  on  the  other  side  of  Warwick  Passage 
a  building  which  obstructed  the  plaintiffs'  lights,  and  it  was  held 
that  he  was  entitled  to  do  so.  Daniell  knew  that  the  Corporation 
intended  to  build  on  the  other  side  of  the  passage,  and  bargained 
for  and  obtained  special  protection  against  obstraction  by  means 
of  the  stipulation  as  to  the  width  of  the  passage ;  and  it  was  held 
that  he  was  entitled  to  no  more. 
Myers  ▼.  In  Myers  v.  Oatterson  (b),  a  railway  company  had  sold  a  house 

Catterson.  ^^^j^  lights,  and  the  conveyance  recited  that  the  adjoining  land 
belonging  to  the  company  would  be  required  for  the  construction 
of  their  railway.  It  was  assumed  that  the  company  could  build 
on  such  adjoining  land  for  the  purpose  of  such  construction ;  bat 
it  was  decided  that  they  could  not  for  any  other  purpose  build  so 
as  to  obstruct  the  lights. 
OaQBof  proof.       It  would  seem  that  the  onus  of   showing  the  state  of  the 


(a)  188A,  L.  R.  88  Oh.  Div.  295.  Wilson  r.  Queen's  Cluh,  L.  B.  (1891), 

(b)  1889,  L.  E.  48  Ch.  Div.  478  ;  cf.      3  Oh.  522. 
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[tenements  at  the  date  of  severance  is  on  the  party  claiming  the  Continnoiu 

easement.     For,  even  when  an  "  apparent  sign  "  of  dependence  ""^^mente*** 

and  a  previous  nnity  of  possession  were  shown,  the  Court  declined  " ~ r 

to  presume  that  the  "apparent  sign^'  had  its  origin  during  the 
nnity  (a).] 

(b.)  Implied  Orant  of  Ways, 

Where  the  easement  is  of  such  a  nature  as  to  have  no  separate  EaBsirentB 
and  distinct  existence  during  the  unity  of  ownership,  then,  upon  ^p^^^t  and 
the  severance,  no  grant  will  be  implied.     The  doctrine  of  implied  oontinnona. 
grants  like  the  destination  du  pdre  de  famille,  confers  a  title  only 
to  easements  which  are  apparent  and  continuous  (&). 

''It  is  obvious,"  says  Pardessus,  ''that  this  disposition  (6tat 
des  lienz),  which,  from  a  simple  destination  du  p^re  de  famille, 
thus  changes  itself  into  a  servitude,  must  not  be  a  momentary 
change  for  the  sake  of  some  temporary  convenience  ;  it  is  scarcely 
possible  to  suppose,  in  the  absence  of  express  agreement,  that  a 
party  would  have  desired  to  preserve  a  right  which  served  only 
for  purposes  purely  personal,  or  mere  pleasure.  The  parties  are 
presumed  to  have  been  desirous  of  preserving  those  servitudes 
only  which  are  evidently  necessary  '^  (c). 

[And  that  the  doctrine  is  confined  to  easements  which  are  in 
some  Reuse  ''apparent  and  continuous'^  is  evident  from  the 
judgments  in  all  the  principal  authorities  ((2). 

Taken  literally,  this  phrase  would  exclude  altogether  from  the  Meaniagof 
rule  of  implied  grants  the  easement  of  a  way.  A  way  is  not  in  *^«>'»tinuoiia. 
the  ordinary  sense  a  continuous  easement.  But,  when  the  cases 
referred  to  are  examined,  it  seems  possible  to  understand  the 
word  "  continuous  "  to  refer  in  this  connection,  not  to  continuity 
of  enjoyment,  but  to  permanence  in  the  adaptation  of  the 
tenement;  and,  so  understood,  the  rule  becomes  both  more 
in  accordance  with  the  principles  of  non-derogation  and  qualified 
necessity  by  which  it  is  generally  explained  (e),  and  more  easy  to 
reconcile  with  all  the  authorities,  including  those  now  to  be 
quoted. 

(a)  Moody  r.  SUggles  (1879),  L.  B.  (1862),  8  B.  A  S.  761,  below,  p.  129  $ 

12  Ch.  D.  261.  Bolton  ▼.  Bolton  (1879),  L.  B.  11  Ch. 

(6)  Code  GiWI,  arts.  692,  694  ;  see  D.  96S ;  Poldtn  r.  Bastard  (1866),  L.  B. 

aboTO,  p.  96.  1  Q.  B.  156,  above,  p.  96  :  Wheeldon  v. 

(c)  Pardessas,  ubi  supra.  Burrowt  (1879),  L.  B.  12  Oh.  Di7.  31, 

(d)  Worthington  ▼.   Oimson   (1860),  below,  p.  146 ;  of.  Danid  y.  Anderson 
2  £.  &.  E.  618 ;  James  v.  Plant  (1886),  (1862),  81  L.  J.,  Ch.  610. 

4  A.  &  E.  749;  and  Pearson  v.  Spencer  (e)  Aboye,  pp.  97,  99. 


opinion. 
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Implied  grant       ["The  judgment  of  Bramwell,  B./'  wrote  Mr.  Willes,  "in 
__  ^_^**_    Olave  V.  Harding  (a),  explains  the  principle  upon  which  it  is  to  be 

Mr.  Wiiiea'       determined  whether  the  doctrine  discussed  in  this  section  of  the 

text  applies  to  any  particular  case.  He  said^  '  With  regard  to 
the  right  of  way  ....  the  plaintiff's  title  was  derived  from  the 
lease ;  and,  unless  the  lease  granted  the  right  of  way,  it  did  not 
exist.  It  did  not  grant  the  right  in  terms ;  and  the  only  way  in 
which  it  could  grant  it  was,  that  the  condition  of  the  premises  at 
the  time  the  lease  was  granted  showed  that  it  was  intended  that 
the  right  of  way  should  be  exercised,  upon  the  principle  of  law 
that,  by  the  deyolution  of  two  tenements  originally  held  in  one 
ownership,  a  right  of  way  to  a  particular  close  or  gate  would, 
as  an  apparent  and  continuous  easement,  pass  to  the  owner  and 
occupier  of  both  of  them.  But  I  think  that  the  way  in  question 
was  not  a  continuous  and  apparent  easement  within  the  principle 
of  law ;  and,  therefore,  I  arrive  at  the  conclusion  that  there  was 
no  evidence  of  the  right  of  way  alleged  in  this  case.  I  found  my 
opinion  upon  the  condition  of  the  premises  at  the  time  the  lease 
was  granted,  ....  there  being  then  only  excavations  for 
foundations,  with  openings  which  were  wholly  of  an  uncertain, 
character  and  would  have  been  equally  appropriate  for  a  door,  a 
window,  or  any  other  of  the  purposes  to  which  such  an  opening 
might  possibly  be  applied '  (b). 

"  The  reasoning  of  the  learned  Baron  may  seem  to  be  incon- 
sistent with  the  authorities  already  referred  to  (c),  which  confinn 
the  opinions  expressed  by  the  author  in  the  second  edition  of  this 
work,  that  upon  the  severance  of  a  tenement  there  is  no  implied 
grant  of  such  easements  as  ordinary  ways.  But  the  inconsistency 
is  only  apparent,  it  being  obvious  that  there  are  some  cases 
of  ways  where  the  necessary  and  permanent  dependence  of  a  house 
upon  an  adjoining  tenement  is  exhibited  by  some  permanent  sign^ 
{.6.,  'part  of  the  structure,'  for  the  enjoyment  of  which  a  way  is 
necessary ;  as,  for  instance,  in  the  case  of  two  adjoining  houses, 
where  the  coal  shoot  used  for  filling  the  cellar  of  one  opens  in  the 
yard  of  the  other;  or  in  the  case  of  two  adjoining  houses 
standing  in  a  garden,  the  hall  doors  of  the  houses  opening  into 

(a)  1858,  27  L.  J.  Ezoh.  292.  the  hoase,  the  mere  lease  of  the  hoose 

(b)  In  the  same  caee,  Pollook,  C.  B.,  would  carry  with  it  the  right  to  lue  the 
expressed  his  opinion  that,  "  if  a  man  way,  as  part  of  its  ooDstraction ; "  bat 
bnilds  a  house,  and  there  is  aotoally  a  intimated  that  the  Ooart  was  not  quite 
way  used,  or  obvionsly  and  manifestly  agreed  upon  this  principle, 
intended  to  be  need,  by  the  oooapiers  of  (c)  Above,  p.  121,  note  (d). 
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[the  garden,  and  there  being  ways  from  the  hall  doors  to  the  high  Implied  grant 

road.     If  in  the  first  case  the  owner  conveys  one  honse  to  a       ^  ^^^^' 

purchaser,  or  if  in  the   latter  case   the   owner   of  the  houses     Mr.Wiliea' 

*  ...  opinion. 

and  garden  conveys  one  house  to  a  purchaser,  it  is  presumed  that 
he  could  not  in  the  first  case  prevent  the  purchaser  from  filling 
his  cellar  through  the  shoot,  nor  in  the  second  from  getting  into 
the  highway  from  his  hall  door  through  the  garden,  because  in 
the  first  the  coals  might  be  brought  through  the  door,  or  in  the 
second  because  there  happened  to  be  a  back  entrance  through 
a  stable  yard  from  a  mews  in  the  rear,  so  as  to  prevent  a  way  of 
absolute  necessity  from  being  set  up  through  the  garden. 

''Even  in  the  case  of  drains,  referred  to  in  the  authorities 
already  cited,  the  easement  is  not  strictly  '  continuous ; '  the 
drain  is  not  always  flowing,  but  there  is  a  necessary  and 
permanent  dependence  of  the  house  upon  it  for  its  enjoyment  as 
a  house,  in  the  state  in  which  it  is  at  the  time  of  the  conveyance. 
Nor  is  any  distinction  drawn  between  drains  arising  by  the  act  of 
man,  and  those  from  natural  causes,  as  rain  water. 

''In  the  case  of  a  landlocked  house  there  is  an  absolute 
necessity  for  a  right  of  way  to  it.  In  such  cases  as  Pyer  v. 
Carter  (a)  there  is  not  an  absolute  necessity,  for  the  plaintifiE 
might  have  made  a  drain  through  his  own  land  for  a  mere  trifle. 

'^  Bieharda  v.  Rose  (b)  was  treated  as  a  case  of  absolute 
necessity. 

"  Worthington  v.  Oimson  (c),  was  a  case  where  there  were  two 
roads  to  a  market  town  from  a  farm,  the  only  difference  being 
that  one  was  shorter  than  the  other.  A  claim  of  a  right  of  way 
into  the  shorter  was  set  up,  on  the  ground  that  the  existence  of  a 
cart  way  at  the  time  of  the  conveyance,  indicating  that  the 
shorter  way  had  been  used  before  the  conveyance  of  the  farm, 
together  with  the  fact  of  the  user,  were  sufficient  to  bring  the  case 
within  the  rule.  The  distinction  between  such  a  case, — where 
the  farm  might  be  perfectly  well  enjoyed  as  a  farm  with  either 
road,  and  that  (which  has  been  put)  of  the  house  where  the  use 
of  a  way  from  the  front  door  to  a  highway,  though  not  absolutely 
necessary  (as  in  the  case  of  a  landlocked  tenement),  is  necessary 
in  order  that  the  house  may  be  enjoyed  in  the  ordinary  manner 
as  a  dwelling-house  at  all, — is  obvious.     But,  in  truth,  the  point 

(a)  1857,  1  H.  &  N.  916;  below,  p.  (c)  1860,  2  E.  &  E.  618;  below,  p. 
139                                                                 130 

(b)  1853,  9  Exch.  218;  below,  p.  140. 
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Implied  grant  [was  not  raised,  because  the  qaestion  of  necessity  was  not*  left  to 
—  ^^^*'  the  jnry,  doubtless  for  want  of  evidence  upon  it. 
^pSio^n''  "Pheyaey  v.  Vicary  (a)  was  a  peculiar  case,  which  was 
ultimately  compromised  upon  terms,  nor  was  the  question  of 
necessity  ever  left  to  the  jury.  If  it  had  been,  the  Court  would 
have  had  an  opportunity  of  dissenting  from  HinchcKffe  v.  Earl 
ofKinnoul  (5). 

"  There  appear  to  be  two  classes  of  cases. 

'n.  Where  there  is  no  ahaolute  necessity  for  the  right  claimed, 
but  where  the  tenement  is  so  constructed  as  that  parts  of  it 
involve  a  necessary  dependence^  in  order  to  its  enjoyment  in  the 
state  it  is  in  when  sold,  upon  the  adjoining  tenement. 

**  2.  Where  there  is  an  absolute  necessity,  as  in  the  case  of  a 
landlocked  tenement,  or  in  such  cases  as  Richards  v.  Boss,  where 
the  houses  could  not  exist  as  houses  at  all  without  mutual 
support. 

''  The  first  class  of  cases  are  those  which  the  author  describes 
under  the  head  of  disposition  of  owner  of  two  tenements  ;  and  it 
is  a  question  of  fact  for  a  jury  to  say  whether  the  easement 
claimed  is  necessary  for  the  use  of  the  house,  or  any  part  of  it. 

''  It  seems  that  there  are  some  cases  of  ways  which  would  fall 
within  the  first  class,  namely,  ways  which  are  essential  to  the 
enjoyment  and  use  of  those  things  which  are  the  subject  of  the 
grant,  as  in  the  case  put  of  the  coal  shoot  and  hall  door.  The 
judgment  of  the  Court  of  Common  Pleas  in  HinchcKffe  v.  Earl  of 
Kinnoul  (b)  is  conclusive  upon  this  point.  It  is  obvious  that  a 
hall  door  is  as  necessary  to  the  convenient  enjoyment  of  a 
dwelling-house  for  entrance  by  the  hall,  as  a  coal  shoot  for 
putting  coals  into  the  cellar,  and  that  neither  are  the  less  so 
because  persons  may  get  into  the  house  through  a  stable 
and  kitchen,  or  may  bring  their  coals  in  through  the  doors  or 
windows;  and  as,  in  Hinchcliffe  v.  Earl  of  Kinnoul,  the  Court 
was  of  opinion  that  a  right  of  way  to  the  coal  shoot  would 
be  implied,  the  jury  having  found  that  a  right  of  way  to  it 
was  necessary,  so  it  should  seem  that  it  would  also  have  held  that 
it  would  be  implied  to  the  hall  door  in  the  case  suggested  above. 

"  The  judgment  in  Hinchcliffe  v.  Earl  of  Kinnoid  establishes, 
that,  upon  the  conveyance  of  a  house '  consisting  of  certain  parts,' 


(a)  1847,  16  M.  *  W.  484 ;  below,  p.  (6)  1838,  6  Bing.  N.  C.  1  ;  below,  p. 

12y.  126. 
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[easements  necessary  to  the  nse  of  those  parts,  as  they  actaally  implied  grant 
stood  at  the   time  of   the  conveyance^  pass  by  implied  grant       of  waye. 
without  reference  to  the  question  of  absolute  necessity,  in  the     Mr.  Wiiies' 
sense  that  the  person  to  whom  the  house  is  conyeyed  might 
possibly  be  able  so  to  alter  the  construction  of  the  house  as  to  be 
able  to  dispense  with  those   easements ;   and^   as  it  has  been 
already  pointed  out,  the  same  question  was  never  really  raised 
either  in  Pheysey  v.  Vicaryy  or  Wortkington  v.  Oimson," 

The  above  observations  were  to  some  extent  new  when  they  The  oases  to 
were  advanced  in  a  former  edition  of  this  work;  and,  although  ®®°°"  ^^  • 
their  importance  is  somewhat  lessened  by  the  new  statutory  im- 
portation into  every  conveyance  of  a  grant  of  ways  "  used  and 
enjoyed  "  with  the  tenement  granted  {a),  it  is  still  worth  while  to 
collect  all  the  cases  bearing  upon  the  point,  and  to  consider  how 
far  the  observations  in  question  are  supported  by  authority.] 

In  11  H.  4,  5,  pi.  12,  Hank  demanded  of  Huls:  ''If  a  man  Tear  Book. 
has  a  way  appendant  to  his  frank  tenement  to  go  over  the  land  of 
another,  if  he  purchases  the  land  in  which  he  has  the  way,  and 
afterwards  the  same  land  in  which  he  had  the  way  passes  into 
strange  hands,  if  he  shall  still  have  the  way  or  notf  Huls 
says:  ''He  shall  have  it  and  use  it,  for  that  a  way  is  more 
necessary  to  a  man  than  any  other  appendant ;  but,  if  it  had  been 
common  appendant,  it  would  have  been  extinct  in  perpetunm.'' 
Hank :  "  In  this  regard  I  don^t  see  any  diversity,  for  without 
having  pasture  for  any  beasts  my  land  cannot  be  (gayne) ;  so  one 
is  as  necessary  as  the  other.''  Culpepper :  '*  The  unity  of  pos- 
session in  the  one  case,  as  well  as  the  other,  extinguishes  every- 
thing." Hank:  "A  man  cannot  have  appendancy  in  his  own 
soil ;  and  when  he  purchases  the  land  in  which  he  has  the  way, 
the  way  is  no  longer  appendant,  for  he  may  make  what  ways  he 
pleases  in  his  own  soil,  though  he  had  not  any  there  before,  by 
reason  of  the  property  which  he  has  in  the  soil,  by  which  the 
appendancy  is  extinct;  and  if  the  appendancy  be  extinct,  and 
the  appendancy  is  the  reason  of  the  title,  ergo  the  way  is  gone 
for  ever.'* 

[In  Morris  v.  Edgington  (b),  the  tenant  of  a  public-house  sued  Morris  ▼. 
his  landlord  for  obstructing  a  way  demised  by  the  lease.     The       ^*^  ^^' 
greater  part  of  the  premises  demised  lay  on  the  west  side  of  a 
gateway ;  but  they  also  comprised  a  tap-room  to  the  east  of  the 

(a)  Above,  p.  75.  (b)  1810,  3  Taont.  24 ;  12  B.  B.  679. 
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Morris  ▼. 
Edgington. 


Implied  grant  [same  gateway.  When  the  gate  was  shut,  the  tap-room  might  be 
^  "^^^^  _  approached  by  entering  the  co£Eee-room  in  the  western  part  of 
tbe  premises,  and  passing  out  and  across  the  gateway  to  the 
eastern  side.  But  the  obvious  and  usual  approach  to  the  tap- 
room from  the  street  was  through  the  open  gateway,  upon 
entering  which  the  door  o£  the  tap-room  was  seen  on  the  eastem 
side  of  it,  with  a  finger-board  pointing  and  directing,  "  To  the 
tap-room."  The  lease  to  the  plaintifiE,  which  included  the  tap- 
room, gave  the  lessee  a  right  of  way  through  the  lessor's  yard 
lying  beyond  the  gateway  to  some  cellars  lying  at  the  back^  but 
no  express  right  of  way  to  the  tap-room ;  and  the  gateway  and 
yard  were  expressly  reserved  to  the  lessor. 

The  lessor  having  shut  the  gates  at  nightfall  for  the  protection 
of  the  cows  in  the  yard,  and  thus  deprived  the  lessee  of  some  of 
his  custom,  this  action  was  brought.  The  plaintifE  obtained  a 
verdict,  and  the  Court  of  Common  Pleas  refused  to  set  it  aside. 

"  I  say  nothing,"  said  Mansfield,  C.  J.,  "  of  what  is  a  way  of 
necessity ;  I  know  not  how  it  has  been  expounded.  But  it  would 
not  be  a  great  stretch  to  call  that  a  necessary  way  without  which 
the  most  convenient  and  reasonable  mode  of  enjoying  the  pre- 
mises could  not  be  had.  Then  what  are  the  circumstances  of 
this  case  f  First,  it  is  much  more  convenient  for  anyone  to  go  to 
the  tap-room  through  the  gateway  than  through  the  coffee-room. 
And  it  is  much  more  convenient  to  carry  out  beer  through  the 
gateway  than  through  the  coffee-room.  Can  it  then  be  doubted 
that  the  intent  was  to  give  the  same  use  of  the  way  over  the  gate- 
way as  the  lessor  before  used  to  have?  ....  The  argument 
founded  on  the  expression  of  the  special  right  of  way  goes  too 
far ;  for,  if  it  deprives  the  plaintiff  of  this  way,  it  deprives  him 
of  all  ways  to  the  tap-room."  The  argument  founded  on  the 
reservation  of  the  gateway  was  disposed  of  by  Lawrence,  J.,  on 
the  same  ground. 

This  case  is  not  conclusive  on  the  point,  as  it  is  sufficiently 
supported  by  the  principle  that,  some  way  being  necessary,  the 
most  usual  and  convenient  should  be  taken.  But  the  dictum  of 
Sir  J.  Mansfield  is  of  great  importance. 

In  Hinchclife  v.  Earl  of  Kinnoul  (a)  it  appeared  that  in  the 
year  1819  Earl  Grosvenor,  who  was  entitled,  in  reversion  ex- 
pectant on  a  ground  lease  expiring  in  1824,  to  a  messuage  and 


Hinekcliffe  T. 
Earl  of 
Kinnoul, 


(a)  1838,  5  Bing.  N.  C.  1. 
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[an  adjoining  passage,  demised  the  messuage  to  tlie  plaintiff  (vvho  Implied  grant 

was  then  in  possession  as  under-lessee)  for  a  term  to  commence  —    ^^J^- — ^ 

on  the  expiration   of   the   ground  lease.     Shortly  afterwards,    ii^ri^^Uffey. 

namely,  in  1822,  Earl  Grosvenor  demised  the  passage  to  Viscount       Kinnoul. 

Hampden  (who  was  also  in  possession  under  the  ground  lease) 

for  a  term  to  commence  on  or  about  the  expiration  of  the  ground 

lease.    It  appeared  that,  at  the  time  of  the  execution  of  the  lease 

of  1819,  the  plaintiff's  messuage  included  a  coal  shoot  or  coal 

hole  opening  into  the  passage,  a  water-pipe  under  the  passage, 

and  two  other  pipes  running  down  the  wall  of  the  house  over  the 

passage — ^all  which,  according  to  the  finding  of  the  jury,  were 

necessary  for  the  convenient  and  beneficial  use  and  occupation  of 

the  messuage.     The  occupiers  of  the  messuage  had  long  used  the 

passage  for  filling  their  coal  cellar ;  and  the  jury  expressly  stated 

that  the  coal  shoot  could  not  be  used,  and  the  needful  repairs  to 

the  pipes  could  not  be  done^  without  passing  and  repassing  over 

the  passage.     The  plaintiff's  lease  described  the  messuage  as 

abutting  on  the  passage  (a),  and  contained  a  covenant  by  the 

lessee  to  repair  the  messuage  and  cleanse  the  pipes. 

Upon  these  facts,  the  Court  of  Common  Pleas  held  that  the 
plaintiff  was  entitled,  by  the  legal  operation  of  the  lease,  to  a 
right  of  way  over  the  passage  for  the  purpose  of  using  the  coal 
shoot  and  cleansing  and  repairing  the  pipes.  ''We  are  of 
opinion,''  said  Tindal,  C.  J.,  ''  that,  upon  the  facts  found  in  the 
special  verdict,  such  right  (the  right  of  way)  did  pass  as  a  neces- 
sary incident  to  the  subject-matter  actually  demised,  although  not 
specially  named  in  the  lease.  The  rule  laid  down  in  Plowden's 
Comm.  16  a.,  is  '  that  by  the- grant  of  anything  conceditur  et  id 
sine  qua  res  ipsa  haberi  non  potest ;  as,  if  one  grant  his  trees,  the 
grantee  may  enter  upon  his  land  for  the  cutting  down  and  carrying 
them  away/  for  which  the  authority  of  the  Year-book,  2  Bich.  2, 
is  cited.  And  again,  Twisden,  J.,  in  Pamfret  v.  Ricroft  (6),  lays 
down  the  rule  of  law  to  be  '  where  the  use  of  a  thing  is  granted, 
every  thing  is  granted  by  which  the  grantee  may  have  and  enjoy 
snch  use.  So,  if  a  man  gives  me  a  licence  to  lay  pipes  of  lead 
in  his  land  to  convey  water  to  my  cistern,  I  may  afterwards 
enter  and  dig  the  land  to  mend  the  pipes,  though  the  soil  belongs 


(a)  This  (act  was  not  adverted  to  Iq      principle   see  farther  belofr,  Part  IV. 
the  jad^meDt ;  bat  see  aboTe,  p.  97.  Chap.  II. 

(b)  1681,    1  Saand.   322.     On  this 
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Implied  grant  [to  another  and  not  to  me/     Now,  in  the  present  case,  the  jury 
. —    ^^^'' —  have  found  expressly  by  their  verdict  that  the.  passing  and  re- 

^''g'^t*"^^'  P*®®^°S  ^^^^  ^^®  way  or  passage  is  not  merely  convenient  but 
Kinnouh  necessary  '  for  the  use  of  the  coal  shoot  and  of  the  pipes^  and  for 
the  repairing  and  amending  the  same  and  the  side  or  wall  of  the 
bouse ; '  to  the  performance  of  whicb,  it  is  also  to  be  observed, 
the  lessees  are  expressly  bound  by  the  covenant  entered  into  by 
them  with  the  lessor  by  the  same  lease. 

''  Since,  therefore,  as  it  appears  to  us^  the  right  in  question 
passed  to  the  lessees  under  the  reversionary  lease  of  1819,  as  in- 
cidental to  the  enjoyment  of  that  which  was  the  clear  and  mani- 
fest subject-matter  of  demise,  it  becomes  unnecessary  to  consider 
the  question  argued  at  the  bar  before  us,  how  far  the  same  right 
night  or  not  pass  to  the  lessees  under  the  express  words  used  in 
the  lease  itself,  as  an  '  appurtenant  unto  the  said  piece  or  parcel 
of  ground,  messuage  or  tenement,  erections,  buildings,  and 
premises,  belonging  or  appertaining  \J  There  are  strong  autho- 
rities in  the  law  books  to  show  these  words  capable  of  a  wider 
interpretation,  and  of  carrying  more  than  is  '  an  appurtenant '  in 
the  strict  sense  of  that  word,  where  such  interpretation  is  neces- 
sary in  order  to  give  that  word  some  operation;  such  are  the 
cases  in  Moore's  Rep.  682  (a).  Archer  v.  Bennett  (6),  HUl  v. 
Orainge  (c),  and  others.  But  we  think  it  at  once  sufficient,  and 
at  the  same  time  safer,  to  rely  upon  the  ground  on  which  we 
have  already  held  that  the  right  claimed  by  the  plaintiff  may  be 
supported,  and  to  give  no  opinion  upon  this  second  point  {d). 

"  Upon  the  whole,  it  appears  •  .  •  •  that,  if  the  words  of  the 
lease  will  admit  of  such  construction  (t.e.,  of  being  construed  as 
conferring  the  right  claimed),  it  was  the  apparent  intention  of 
the  parties  to  that  instrument,  arising  from  the  state  and  circum- 
stances of  the  property  and  the  language  of  the  instrument  itself, 
that  they  should  be  so  construed.^' 


(a)  The  case  referred  to  is  Brown  ▼. 
NichoU,  and  is  reported  ato  follows : — 
*'  Un  conduit  par  le  porter  de  ewe  al  nn 
meason  roit  passer  ore  le  meason  per  le 
parol  appnrteDaot,  et  I'ownor  foit  vener 
en  aat.  soile  a  oeo  mender,  mes  il  doit 
ceo  faire  en  oonyenient  temps ;  et  oeo 
sans  special  prescription  on  special 
grant. — Per  Curiam."  This  seems  to 
be  like  Nicholas  ▼.  Chamberlain  (above, 
p.  108),  and  no  anthority  for  the  case  of 
a  way. 


(&)  1676. 1  Lot.  131 ;  Sid.  211.  This 
is  a  case  of  parcels. 

(e)  Plowd.  Gomm.  170.  The  passage 
referred  to  appears  to  be  a  discussioa 
of  the  question  whether  land  can  be 
properly  described  as  appurtenant  to 
land. 

(d)  The  oases  cited  certainly  do  not 
seem  to  support  the  argument  referred 
to,  which  could  not,  it  is  coDceiTed,  be 
snoceBsfally  adnuioed  at  the  present 
day  ;  above,  p.  79. 
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[In  the  case  of  Pheysey  v.  Vieary  (a),  there  were  two  houses,  con-  implied  grant 
tigQoas  to  the  highway,  of  which  there  had  been  unity  of  owner-  of  waja. 
ship.  By  will,  the  owner  of  both  devised  one  to  the  plaintiff  and  ^^«y««y  ▼• 
one  to  the  defendant,  each  with  ''  the  appurtenances  thereunto 
belonging.''  During  the  unity,  and  at  the  time  of  the  severance, 
there  was  a  hard  carriage-drive  used  in  common,  and  continued 
in  front  of  the  defendant's  house  to  the  plaintiff's  front  door. 
The  plaintiff  had  another  entrance  at  the  back  of  his  house.  It 
was  contended  for  the  plaintiff  that,  on  the  severance,  a  right 
existed  to  continue  to  have  the  way  which  had  been  used  during 
the  joint  ownership;  for  it  was  an  easement  of  a  permanent 
nature,  ''stamped  upon  the  land,"  and  as  apparent  as  a  right  of 
watercourse.  The  case  was  ultimately  compromised,  the  judges 
intimating  that  they  might  order  a  new  trial,  to  try  whether  the 
way  claimed  was  necessary  to  the  convenient  occupation  of  the 
plaintiff's  house.  In  the  course  of  the  argument,  Parke,  B., 
asked :  **  Is  the  way  contended  for  by  the  plaintiff  to  be  con- 
strued as  of  absolute  necessity  for  access  to  property  in  its  strict 
sense,  as  in  the  older  cases,  or  as  necessary  to  the  convenient 
enjoyment  of  his  dwelling-house  with  reference  to  its  condition 
at  the  time  the  testator  had  the  lease  of  it,  as  put  in  Morris  v. 
EdgingUm  (h)  by  Sir  James  Mansfield,  who  says  '  it  would  not  be 
a  great  stretch  to  call  that  a  necessary  way  without  which  the 
most  convenient  and  reasonable  mode  of  enjoying  the  premises 
could  not  be  had '  f  One  or  other  of  the  ways  then  in  question 
was  essential  to  the  use  of  the  house,  and  the  Court  ruled  that 
the  most  convenient  of  these  was  that  way  of  necessity  to  which 
the  party  was  entitled.  That  decision  is  confirmed  in  Barlow  v. 
Ehodes  (c),  which  shows  that  the  way  asserted  in  Morris  v.  Edg- 
ingUm  might  be  so  asserted  as  a  way  of  necessity."  Alderson,  B. : 
*'  Had  this  been  not  a  dwelling-house,  but  a  field  used  for  tillage, 
the  way  which  would  pass  must  be  such  as  would  enable  the  owner 
to  use  the  field  in  every  possible  way,  e.g.,  to  get  wagons,  &c.,  in. 
Then,  in  this  case  of  a  dwelling-house,  must  not  the  way  be  such 
as  would  enable  him  to  get  conveniently  to  every  part  of  it  ?  " 

The  decision  in  James  y.  Plant  (d)  turned  upon  a  grant  of  Jam$ar. 
ways  "  usually  held,  used,  occupied,  or  enjoyed,"  with  the  quasi-  ^**^** 
dominant  tenement.     The  case  was  decided  upon  demurrer ;  and 

(a)  1847,  16  M.  A  W.  484.  (e)  1838,  8  Tjr.  280. 

(b)  1810,  8  Taunt.  81 ;  12  B.  B.  579 ;     (d)   1886,  4  A.  &  £.  749. 
abore,  p.  125. 
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Worthington 
▼.  OivMon. 


Implied  grant  [it  does  not  appear  whetHer  there  was  any  "  visible  sign  '^  of  the 

_  *^Z[!??: existence  of  the  way. 

In  Worthington  v.  Gimaon  (a),  two  farms  had  belonged  to  two 
persons  as  joint  owners,  and  the  occapier  of  one  of  them  had  long 
nsed  a  way  over  the  other.  It  does  not  appear  whether  there  was 
a  hard  or  visible  track ;  but  the  way  had  been  regularly  nsed  for 
many  years.  It  was  held  that,  apon  a  partition  ander  which  the 
farms  were  conveyed  to  separate  owners  in  severalty^  there  was 
no  implied  grant  of  the  right  to  use  the  way,  Grompton^  J.^  after 
quoting  with  approbation  the  anther's  distinction  between  con- 
tinaons  and  apparent  easements  on  the  one  side  and  ways  on  the 
other  (h),  continued  : — ^'  It  is  said  that  this  way  passed^  as  being 
an  apparent  and  continuous  easement.  There  may  be  a  class  of 
easements  of  that  kind,  such  as  the  use  of  drains  or  sewers^  the 
right  to  which  must  pass^  when  the  property  is  severed,  as  part 
of  the  necessary  enjoyment  of  the  severed  property.  But  this  way 
is  not  such  an  easement.  It  would  be  a  dangerous  innovation 
if  the  jury  were  allowed  to  be  asked  to  say,  from  the  nature  of  a 
road,  whether  the  parties  intended  the  right  of  using  it  to  pass.'' 
In  Pearson  v.  Spencer  (c),  the  plaintiff  and  the  defendant 
claimed  under  the  same  devisor.  The  only  way  to  the  defendant's 
land  was  through  the  plaintiff's.  The  devise  to  the  defendant 
made  no  mention  of  ways;  but  there  was  a  road  through  the 
plaintiff's  land  which  the  devisor  had  used,  and  which  for  some 
distance  skirted  the  hedge  of  the  defendant's  land  until  it  came 
to  a  gate ;  and  the  question  was,  whether  the  defendant  had  a 
right  of  way  along  the  road  nsed  by  the  devisor,  or  only  up  to 
the  point  where  it  joined  his  hedge.  The  Exchequer  Chamber 
say, ''  We  sustain  the  judgment  of  the  court  below  on  the  con- 
struction and  effect  of  James  Pearson's  will,  taken  in  connexion 
with  the  mode  in  which  the  premises  were  enjoyed  at  the  time  of 
the  will.  The  testator  had  a  unity  of  possession  of  all  this  pro- 
perty. He  intended  to  create  two  distinct  farms,  with  two  distinct 
dwelling-houses,  and  leave  one  to  the  plaintiff  and  the  other  to  the 
party  under  whom  the  defendant  claims.  The  way  claimed  by  the 
defendant  was  the  sole  approach  that  was  at  that  time  used  for 
the  house  and  farm  devised  to  him.  Th^n  the  devise  of  the  farm 
contained,  under  the  circumstances,  a  devise  of  way  to  it,  and  we 
think  the  way  in  question  passed  with  that  devise.   It  falls  under 


Pearson  r. 
Bpeneer, 


(a)  1860,  2  E.  A  E.  618 ;  29  L.  J., 
Q.  B.  116. 

(b)  Abore,  p.  100. 


(c)  1862,  1  B.  A  S.  571 ;  affirmed  in 
error,  3  B.  &  S.  761. 
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[the  class  of  implied  grants  where  there  is  no  necessity  for  the  Implied  grant 

right  claimed,  but  where  the  tenement  is  so  constracted  as  that  ^  ^^^' 

parts  of  it  invoWe  a  necessary  dependence,  in  order  to  its  enjoy-  ^««^»o»*  ▼• 
ment  in  the  state  it  is  in  when  deyised,  upon  the  adjoining  tene- 
ments. These  are  rights  which  are  implied,  and  we  think  that 
the  farm  devised  to  the  party  under  whom  the  defendant  claims 
could  not  be  enjoyed  without  dependence  on  the  plaintifPs  land 
of  a  right  of  way  oyer  it  in  the  customary  manner/' 

In  Langley  y.  Hammond  {a),  the  defendant,  haying  taken  a  Langiey  r. 
surrender  of  part  of  a  farmyard  adjoining  her  premises,  with  the 
appurtenances  ''used  and  enjoyed''  with  the  part  surrendered, 
claimed  the  right  to  use  a  road  running  through  the  remainder  of 
the  surrenderor's  property.  The  way  was  to  some  extent  defined, 
but  does  not  appear  to  haye  been  hard  and  grayelled.  The  de- 
fendant's contention  was  negatived,  two  of  the  judges  deciding 
the  case  on  the  authority  of  Thomson  y.  Waterlow  (b).  But 
Bramwell,  B.,  gave  judgment  as  follows : — 

"  I  also  think  this  rule  must  be  diBcharged.  I  am  not  prepared 
to  say,  and  I  do  not  understand  the  Master  of  the  Bolls  to  have 
decided,  that  a  right  of  way  could  not  pass  under  words  such  as 
those  here  used,  even  though  there  had  always  previously  been 
unity  of  ownership  and  of  possession.  And  should  the  case  arise, 
I  should  wish  for  time  to  consider  before  I  assented  to  the  doc- 
trine supposed  to  have  been  laid  down.  Suppose  a  house  to 
stand  100  yards  from  a  highway,  and  to  be  approached  by  a  road 
running  along  the  side  of  a  field,  used  for  no  other  purpose,  but 
only  fenced  off  from  the  field,  which  I  assume  to  be  the  property 
of  the  owner  of  the  house.  I  should  wish  for  time  to  consider 
before  deciding  that  on  the  conveyance  of  the  house  the  right  to 
use  the  road,  not  being  a  way  of  necessity,  would  not  pass  under 
such  words  as  these.  The  ground  on  which  I  think  this  rule 
ought  to  be  discharged  is,  that  there  is  here  really  no  defined 
road.  It  is  said  that  it  is  hard  and  gravelled,  but  in  truth  as  soon 
as  you  turn  out  of  West  Street,  you  do  not  come  into  what  is  a 
road  and  nothing  else^  kept  for  no  other  purpose,  but  into  a  rick- 
yard,  where  the  occupier  could,  and  no  doubt  did,  go  in  any 
particular  direction  he  desired.  But  this  is  not  a  way  of  such  a 
definite  kind  as  will  pass  under  general  words ;  it  is  no  more  a 
way  (if  I  may  use  the  illustration)  than  the  short  cut  a  man  may 
take  across  his  room  from  the  piano  to  the  fireplace  is  a  way.    In 

(a)  1868,  L.  B.  3  Ezob.  161.  (6)  See  abore,  p.  85. 
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Implied  grant 
of  wayB. 

Langley  v. 
Hammond. 

WatUr, 
Kelson. 


Dav%48  Y. 
Sear, 


Brett  T. 
Clovoter. 


[one  sensej  no  doabt,  it  is  a  way  which  he  may  nse,  bat  he  only 
uses  it  equally  with  ways  in  other  directions,  by  virtue  of  his 
rights  of  possession,  not  because  there  is  any  road  made  there,  but 
because  it  is  the  shortest  cut  to  the  place  he  wishes  to  get  to." 

In  Watta  y.  Kelson  (a),  Lord  Justice  Hellish,  in  the  course  of 
the  argument,  made  the  following  observation :  ''  When  a  man 
walks  over  his  own  land  in  a  particular  direction,  he  is  not  using 
anything ;  he  is  merely  going  where  he  pleases  on  his  own  pro- 
perty. But  where  there  is  a  structure  erected  for  a  purpose 
connected  with  a  certain  part  of  his  property,  the  case  is  quite 
different.  I  am  not  satisfied  that,  if  a  man  construct  a  paved 
road  over  one  of  his  fields  to  his  house,  solely  with  a  view  to  the 
convenient  occupation  of  the  house,  a  right  to  use  that  road 
would  not  pass  if  he  sold  the  house  separately  from  the  field.'' 
And  in  giving  the  judgment  of  the  Court,  he  says :  '^  We  may 
also  observe  that^  in  Langley  v.  Bammond  (b),  Baron  Bramwell 
expressed  an  opinion,  in  which  we  concur,  that,  even  in  the  case 
of  a  right  of  way,  if  there  was  a  formed  road  made  over  the  alleged 
servient  tenement  to  and  for  the  apparent  use  of  the  dominant  tene- 
ment, a  right  of  way  over  such  road  might  pass  by  a  conveyance 
of  the  dominant  tenement  with  the  ordinary  general  words''  (c). 

In  both  of  these  cases,  the  conveyance  which  was  the  subject 
of  adjudication  included  ways  ''used  and  enjoyed"  with  the 
alleged  dominant  tenement;  and  they  are,  therefore,  no  express 
authority  upon  the  effect  of  a  conveyance  without  those  words. 

The  case  of  Daviea  v.  Sear  {d)  was  an  authority  in  favour  of  the 
implied  reservation  of  a  way,  the  ''apparent  sign"  in  this  case 
being  an  archway  upon  the  quasi-dominant  tenement.  But  this 
case,  so  far  as  it  rests  on  the  doctrine  of  implied  reservation  pure 
and  simple,  must  now  be  deemed  to  be  overruled  by  Wheeldan  v. 
Burrows  (e). 

In  Brett  v.  Olowser  (/)  the  plaintiff  sued  the  defendant  dowser, 
among  other  things,  for  the  obstruction  of  a  right  of  way  claimed 
by  the  plaintiff  over  dowser's  premises.  It  appeared  that 
dowser,  who  had  occupied  his  premises  since  1867  under  an 
agreement  of  a  lease  entered  into  by  the  common  owner  of  the 


(o)  1870,  L.  E.  6  Oh.  at  pp.  172, 174. 
The  deoiaion  did  not  depend  on  ihii 
point  (see  abo^e,  p.  110). 

(h)  1868,  L.  B.  8  Ezch.  161. 

(c)  Of.  Kay  t.  Oaley  (1876),  L.  E.  10 
Q.  B.  360.  Fry,  J.,  qaoted  and  adopted 
these  diota  in  Barkehire  t.  Orubb  (1881), 


L.  E.  18  Oh.  D.  616 ;  bnt  that  ease  aim 
was  not  decided  on  this  groond  (see 
abore,  p.  90). 

(d)  1869,  L.  E.  7  Eq.  427. 

(e)  1879,  L.  E.  12  Oh.  DiT.81;  below, 
p.  145. 

(/)  1880,  L.  E.  6  0.  P.  D.  876. 
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[plaintifE's  and  defendant's  premises,  had  made  an  arrangement  with  implied  grant 

a  former  tenant  of  the  plaintifE's  premises,  which  was  expressly  ^  ^^^'' 

limited  to  the  daration  of  snch  tenant's  interest,  nnder  which  a  ^***  ^• 
door  had  been  opened  from  part  of  the  plaintiff's  premises  into 
dowser's  premises,  and  a  way,  leading  from  this  door  to  the 
high  road,  had  been  nsed  by  the  tenant  in  question  and  his 
customers.  In  June,  1878,  the  tenant's  interest  expired.  In 
September,  1878,  the  premises  occupied  by  him  were  re-let  to  the 
plaintiff,  with  all  ways,  &c.,  belonging  or  appertaining  thereto. 
In  October,  1878,  Clowser  took  a  legal  demise  of  his  premises 
nnder  his  old  agreement.  The  plaintiff  claimed  a  right  of  way 
throngh  the  doorway  into  the  high  road. 

Denman,  J.,  in  giving  judgment  for  the  defendant,  said  that  the 
qaestion  must  turn  upon  whether  the  lease  of  September  con- 
tained any  such  words  as  to  create  anew  the  right  of  way  claimed. 
"  It  was  contended  for  the  plaintiff  that  it  did,  because  the  way 
was  an  obvious  one,  passing  through  a  made  doorway  and  over 
a  defined  path,  and  being  in  actual  use  at  the  time  at  which  the 
leaso  of  the  23rd  of  September,  1878,  was  made ;  and  a  dictum  of 
Bramwell,  B.,  in  the  case  of  LangUy  r.  Hammond  (a)  was  strongly 
relied  on.  That,  however,  was  a  case  in  which  the  words  of  the 
deed  in  question  were  these,  '  together  with  all  ways  therewith  * 
{i.e.,  with  the  premises)  'now  used,  occupied,  and  enjoyed,' — 
words  which  render  the  dictum  wholly  inapplicable  to  the  present 
case.  The  words  of  the  lease  to  the  plaintiff  relied  upon  as  con- 
veying the  right  of  way  in  question  were  the  words  '  ways,  paths, 
passages,  easements,  commodities,  advantages,  and  appurtenances 
to  the  said  premises,  belonging  or  in  anywise  appertaining.'  It 
was  contended  that  the  way  in  question  passed  under  these 
general  words,  and  the  judgment  of  Lord  Justice  Hellish  in 

Waits  V.  Kelson  {b)  was  cited  in  support  of  that  contention 

Kay  V.  Oxley  (c)  was  also  relied  upon,  in  which  Lush,  J.,  speaks 
approvingly  of  the  view  taken  by  Bramwell,  B.,  in  Langley  v. 
Hammond.  But,  in  all  these  cases,  the  *  general  words,'  found 
in  the  conveyance,  which  were  relied  upon,  were  words  descriptive 
of  the  easements  in  question,  as  'with  the  premises  now  occupied 
or  enjoyed ; '  and  [they]  are  therefore  no  authorities  for  the 
plaintiff  in  the  present  case,  which  falls  within  the  doctrine  laid 

(a)  1868,  L.  B.  8  Ezch.  at  p.  171 ;     (h)   1870,  L.  B.  6  Cb.  App.  at  p.  174; 
aboTO,  p.  131.  qaoted  above,  p.  132. 

(c)  1876,  L.  B.  10  Q.  B.  860. 


on  Brett  ▼. 

Clowser, 
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Implied  grant  [down  in  Worihington  v.  GUmson  (a),  Pearson  v.  Spencer  (b),  and 

of  ways.       Wheeldon  v.  Burrows  (c),  that,  except  in  the  case  of  a  way  of 

Brett  Y.       necessity,  in  tHe  absence  of  any  reservation,  no  right  to  use  ways 

which  have  been  used  and  enjoyed  in  fact  passes  to  a  grantee  of 

the  land,  unless  there  be  something  in  the  conveyance  to  show 

an  intention  to  create  the  right  to  use  the  way  de  novo.'' 

ObservatioDs        The  decision  in  Brett  v.  Clowser,  so  far  as  it  rests  on  the 

opinion  above  quoted,  appears  to  be  directly  contrary  to  the  dicta 
of  Bramwell,  B.,  Mellish,  L.  J.,  and  Lush,  J.,  above  quoted,  and 
in  fact  to  decide  the  point  under  discussion.  Bat  it  may  be 
observed  that  Mr.  Justice  Denman  does  not  seem  to  have  had 
before  him  the  cases  of  HinchcUfe  v.  Earl  of  Kinnovl  and 
Pheysey  v.  Vica/ry,  above  quoted;  and  that  the  actual  decision 
in  Brett  v.  Clowser  is  sufficiently  supported  by  the  consideration 
that  at  the  date  of  the  plaintiff's  lease. the  adjoining  premises 
were,  by  virtue  of  the  agreement  of  1867,  equitably  vested  in 
Clowser  (d). 

Bayley  t.  The  decision  in  Bayley  v.  Cf^reat  Western  Rail.  Oo,  (e)  turned  on 

Rail.  Co^'  ^^  ^^®  words  of  the  conveyance  j  but  Chitty,  J.,  in  the  course  of  his 

judgment,  made  some  observations  which  bear  directly  on  the 
point  under  discussion.  ^*  Before  I  go  to  the  authorities,''  he 
says,  "  I  will  mention  the  following  point.  Daring  the  argument 
I  put  this  case  to  the  plaintiff's  counsel.  Assume  that  a  house 
abuts  on  a  private  road  belonging  to  the  owner  of  the  house,  with 
its  front  door  opening  on  to  the  private  road,  and  that  there  is 
an  ordinary  back  way  to  the  house,  so  that,  as  a  matter  of  fact, 
you  could  get  into  the  house,  not  by  the  front  door  in  the  ordinary 
way,  but  by  the  back  door.  If,  in  those  circumstances,  the  owner 
of  the  house  and  of  the  private  road  in  front  were  to  grant  the 
house,  and  the  deed  were  entirely  silent  as  to  the  private  road 
running  in  front,  would  the  grantee  of  the  house  have  a  right  of 
wayf  The  plaintiff's  counsel  said  'No;'  and,  as  far  as  I  am 
aware,  there  is  no  express  decision  on  the  point.  But,  if  that 
point  should  ever  come  for  decision,  it  seems  to  me  it  will  be 
worthy  of  consideration^  whether  the  same  principle  which  applies 
to  the  grant  of  a  house  with  reference  to  light  should  not  apply 
to  the  grant  of  the  house  with  reference  to  a  way  of  this  kind.     I 

(a)  1860,  2  £.  A  £.  618 ;  89  L.  J.,  aboye,  p.  112,  n. 
Q.  B.  116.  (e)  1884,  L.  B.  26  Ch.  D.  484 ;  ef.  per 

(6)  1862,  1  B.  A  S.  671 ;  8  B.  A  S.  Bowan,  L.  J.,  afc  p.  458,  and  Ford  ▼. 

761.  Metropolitan    and     Dietrict    BaUvwuB 

(c)  1879,  L.  B.  12  Gh.  Dif.  81.  (1886),  L.  B.  17  Q.  B.  Div.  12. 

(d)  Bee  Beddington  r.  Atlee,  quoted 
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[am  assuming  that  in  sucli  a  case  there  is  a  front  door^  and  that  implied  grant 

the  private  road  is  the  asnal  mode  of  access  to  the  hoase  as  a      orwayi^ 

honse^  a  man  not  being  in  the  habit 'of  approaching  his  own  q^^\  „ 

house  by  the  back  door.     I  qaite  admit  that  in  point  of  law      JtaiL  Co, 

there  is  a  difference  between  the  easement  of  lights  which  is 

always  permeating  the  open  spaces  which  form  the  windows  of  a 

honse^ — for  in  that  sense^  no  doabt,  the  easement  of  light  is  con- 

tinnons  j  whereas^  as  regards  a  right  of  way^  that  is  a  discon- 

tinnous  easement,  becanse  a  man  is  not  always  walking  in  and 

oat  of  his  front  door.     Bat  at  the  same  time  the  reason  why  the 

easement  of  light  passes  as  against  the  grantor  is  becaase  the 

grantor  has  granted  the  hoase  in  the  state  in  which  it  is.     It 

seems  to  me  there  is  strong  gronnd  for  holding,  if  the  point 

should  come  up  for  consideration,  that,  in  the  case  I  have  pat  of 

the  right  of  way,  there  is  in  like  manner  a  grant  of  the  hoase  to 

be  nsed  as  the  hoase  stands,  and  that  the  ordinary  mode  of 

access  to  the  front  door  is  one  that  onght  to  pass.    Bat  that  is 

not  the  case  I  have  now  to  consider.'' 

In  Ford  y.  Metropolitan  Bailway  Companies  (a)  the  point  arose,  Ford  t. 
bat  not  directly  between  grantor  and  grantee.  The  plaintiffs  ^■J]^^'"* 
were  lessees  of  rooms  sitnate  in  the  back  block  of  a  hoase,  the 
usual  (but  not  the  onlj)  mode  of  access  being  through  a  passage 
and  hall  forming  part  of  the  front  block.  A  railway  company 
haying,  under  their  compulsory  powers,  taken  down  the  front 
block  and  removed  the  hall,  it  was  held  that  the  plaintiffs  were 
entitled  to  compensation  for  loss  of  their  easement.  ''It  was 
said,"  said  Bowen,  L.  J., ''  that  this  mode  of  access  was  a  way  of 
necessity.  That  appears  to  me  to  be  an  imperfect  statement  of 
its  character.  A  right  of  way  of  necessity  is  a  right  which 
arises  by  implication ;  but  its  true  nature,  and  the  distinctions 
which  obtain  between  the  present  right  of  access  claimed  and  a 
right  of  way  of  necessity  is  explained  in  Pearson  y.  Spencer  (b). 
The  present  right,  using  the  language  of  Lord  Chief  Justice 
Erie,  falls  under  that  class  of  implied  grants  'where  there  is  no 
necessity  for  the  right  claimed,  but  where  the  tenement  is  so 
constructed  as  that  parts  of  it  inyolve  a  necessary  dependence, 
in  order  to  its  enjoyment  in  the  state  it  is  in  when  devised,  upon 
the  adjoining  tenement.'  It  was  therefore  a  private  right  which 
the  occupiers  of  these  rooms  were  by  law  entitled  to  make  use 
of  in  connection  with  their  property." 

(a)  1886,  L.  B.  17  Q.  B.  Di^.  12.  (b)  Abo^e,  p.  ISO. 
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Implied  grant       [At  last^  in  Brown  v.  Alahaster  {a),  the  question  came  up  directly 
of  w»yg.       £qp  decision.     There,  a  lessee  of  two  plots  of  land,  A.  and  B., 

Brown  y.         liad  built  upon  B.  two  houses  with  gardens,  the  houses  fronting^ 

to  one  road  and  the  gardens  commnnicatiug  with  another  by 
garden-gates  and  a  back-way  formed  over  plot  A.     The  back- 
way,  though  not  the  only  access  to  the  houses  on  plot  B.,  was 
the  only  convenient  way  by  which  manure,  &o.,  could  be  taken 
into  the  gardens,  and  was  admitted  to  be  essential  to  the  com" 
fortable  enjoyment  of  the  houses.     The  houses  on  plot  B.,  with 
their  ''  rights,  easements,  and  appurtenances/'  were  conveyed  to 
the  defendant,  and  subsequently  plot  A.  to  the  plaintiff.     It  was 
held  that  the  defendant  was  entitled  by  implication  to  a  right 
of  way  over  the  back-road.     Mr.  Justice  Kay,  after  referring  to 
many  of  the  above  cases,  proceeded :  ''It  seems  to  me  that  the  law 
is  this — that  a  particular  formed  way  to  an  entrance  to  premises 
like  these, '  Westbourue '  and  '  Cottisbrook,'  which  leads  to  gates 
in  a  wall  part  of  these  demised  premises,  and  without  which  those 
gates  would  be  perfectly  useless,  may  pass  although  in  some  sense 
it  is  not  an  apparent  and  continuous  easement ;  or  rather  may 
pass — becanse,  being  a  formed  road,  it  is  considered  by  the 
authorities,  in  cases  like  this,  to  be  a  continuous  and  apparent 
easement — by  implied  grant  without  any  large  general  words,  or 
indeed  without  any  general  words  at  all.     Here  I  have  a  case  in 
which  these  two  gardens,  although  they  are  not  absolutely  in- 
accessible, are  inaccessible  except  through  a  part  of  the  house, 
unless  they  are  to  be  reached  by  the  gates  at  the  bottom  of  the 
gardens  communicating  with  this  formed  back-way.    That  it  was 
intended,  looking  at  all  the  facts,  that  the  persons  to  whom 
'  Westboume  '  and  '  Cottisbrook '  were  conveyed  should  have  the 
use  of  those  two  gates  and  of  this  back-way,  is,  to  my  mind, 
beyond  all  doubt.     Then,  although  I  agree  that  it  is  not  for  all 
purposes  a  way  of  necessity,  do  I  want  any  express  grant  ?     It 
seems  to  me  to  be  clear  on  the  authorities  that  an  express  grant 
is  not  wanted  in  such  a  case  as  this.     Therefore  I  hold  that  the 
right  to  use  this  back-way  in  the  same  mode  as  it  was  usable  by 
the  occupiers  of  '  Cottisbrook '  and  '  Westboume  '  at  the  time  of 
the  grant  of  these  properties  did  pass  by  implied  grant,  and 
accordingly  this  case  must  be  decided  on  that  footing.^ 


ff 


(o)  1887,  L.  E.  37  Ch.  D.  490.     Of.  664,  where  the  qnasi-seirient  property 

ThomaM  v.  Owen  (1887),  L.  B.  20  Q.  B.  was  in  mortgage  at  the  date  of  serer- 

Diy.  225,  cited  below,  p.  1 50 ;  and  diet.  ance. 
Taw8  y.  KnowUs,  L.  K.  (1891),  2  Q.  B. 
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[To  snm  up,  it  is  quite  clear  that  a  way  merely  used  with  the  implied  grant 
quasi-dominant  tenement  over  other  land  of  the  same  owner,       of  waye. 
ftod  not  evidenced  by  any  apparent  sign,  will  not,  independently  BesaU  of  the 
of  the  Conveyancing  Act,  1881  (a),  pass  upon  a  conveyance  of  ^^i^ouwion. 
tbe  quasi-dominant  tenement  without  special  words. 

Farther,  it  is  not  clear  that  such  a  way  will  pass  if  the  only 
"apparent  sign''  be  the  state  of  the  road  on  the  quasi-servient 
tenement  itself.  A  hard  and  gravelled  road  is  indeed  '*  apparent; '' 
bat  it  is  in  this  case  a  part,  not  of  the  tenement  conveyed,  but  of 
tbe  tenement  retained,  and  it  cannot  be  said  that  such  a  way,  by 
reason  merely  of  its  '^  apparent ''  nature,  is  necessary  to  the  use 
of  any  part  of  the  tenement  conveyed. 

Bat  where  the  ''  apparent  sign  "  of  user  is  a  part,  not  of  the 
tenement  retained,  bat  of  the  tenement  conveyed, — such  as  a 
substantial  and  permanent  doorway,  or  a  formed  road  extending 
over  both  tenements, — there  is  authority  for  saying  that  the 
doctrine  of  implied  grant  applies. 

It  has  already  been  pointed  out  by  the  learned  author  that  Extingaiah- 
tbere  is  no  distinction  between  the  different  kinds  of  easements  ^^ 
as  to  their  being  extinguished  by  unity  of  ownership.  The 
distinction  is,  that  upon  a  severance  of  the  tenements  those 
easements  arising  from  Hhe  disposition  of  the  owner  of  two 
tenements^'  and  easements  of  necessity,  are  created  de  novo  by 
implied  grant,  while  other  easements  require  express  words  of 
grant  to  create  them. 

(c.)  Implied  Beservation. 

It  was  the  opinion  of  the  author  of  this  treatise  that,  upon  a  Theaothor'a 

^  '    /  opinion, 

severance  of  two  tenements  connected  by  some  apparent  sign  of 

servitude,  whether  by  the  grant  of  the  quasi-dominant  or  of  the 

quasi-servient  tenement,  an  easement  was  by  implication  created 

in  favour  of  the  quasi-dominant  property.     Lookiog  upon  the 

qnasi-easenient  as  a  quality  added  to  the  dominant  close  by  the 

owner  of  both  tenements,  he  held  that  this  quality  remained 

impressed  upon  it  for  the  benefit  of  either  grantee  or  grantor. 

And,  in  his  view,]  the  doctrine  that  both  parties  are  equally 

bound  to   respect  the   disposition   of   the  property,  derive[d] 

additional  weight  from  its  coincidence  with  the  analogous  case  of 

easements  commonly  called  of  necessity,  which,  it  is  quite  clear. 


(a)  Aboye,  p.  76. 
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The  anther's 
opinion. 


No  implied 
reflervstion. 


Nicholas  y. 
ChamJ)erlain, 


Riviere  r. 
B<yieer. 


Palmer  t, 

Fletcher, 


TeiuMt  y, 
Qoldioin, 


are  eqnalljr  implied  in  favoar  of  both  parties.  [He  saw]  no 
reason  why  a  purchaser  shoald  not  exercise  caution  in  ascertaining 
what  easements  his  projected  purchase  is  liable  to  in  fayour  of 
his  vendor^  as  well  as  in  favoar  of  other  adjoining  owners. 

[This  opinion,  which  was  shared  by  Mr.  Willes,  must  now  be 
considered  to  be  oyerraled,  the  Courts  considering  that  the 
operation  of  the  doctrine  in  question^  on  a  sale  of  the  qnasi- 
servient  tenement,  is  prevented  by  the  principle  that  "  a  man 
cannot  derogate  from  his  own  grant.''  But  in  view  of  the 
importance  of  the  controversy,  it  is  worth  while  to  consider  the 
authorities  on  both  sides. 

In  Nicholas  v.  Ohamherlain,  quoted  above  {a\  the  judgment  of 
the  Court  makes  no  distiuction  between  the  case  where  the  quasi- 
dominant  tenement,  the  house,  is  sold  first,  and  the  case  where  it 
is  retained.] 

In  Riviere  v.  Boioer  (b),  the  plaintiff  was  proprietor  of  a  honse 
which  he  had  divided  into  two  tenements,  one  of  which  he 
demised  to  the  defendant,  retaining  the  other  in  his  own 
occupation;  the  defendant  obstructed  a  window  which  the 
plaintiff  had  made  in  his  own  house  shortly  before  the  demise 
to  the  defendant.  On  the  part  of  the  defendant,  it  was  objected 
that  the  action  did  not  lie  unless  the  window  was  ancient. 
Lord  Tenterden  held  "  that  the  action  was  maintainable  against 
a  person  holding  as  tenant,  for  an  obstruction  to  a  window 
existing  in  the  landlord's  house  at  the  time  of  the  demise, 
although  of  recent  construction,  and  that  although  there  was  no 
stipulation  at  the  time  of  the  demise  against  the  obstruction." 

In  Palmer  v.  Fletcher  (c),  Kelynge,  J.,  said,  suppose  the  land 
had  been  sold  first  and  the  house  after,  the  vendee  of  the  land 
might  stop  the  lights.  Twysden,  J.,  on  the  contrary,  said,  whether 
the  land  be  sold  first  or  afterwards,  the  vendee  of  the  land  cannot 
stop  the  lights  of  the  house  in  the  hands  of  the  vendor  or  his 
assignees,  and  cited  a  case  to  be  so  adjudged. 

In  Tenant  v.  Ooldwin  (d),  Lord  Holt,  as  reported  by  Lord 
Raymond,  said :  ''  As  to  the  case  of  Palmer  and  Fletcher,  if, 
indeed,  the  builder  of  the  house  sells  the  honse  with  the  lights 
and  appurtenances,  he  cannot  build  upon  the  remainder  of  the 
ground  so  near  as  to  stop  the  lights  of  the  house ;  and,  as  he 
cannot  do  so,  so  neither  can  his  vendee.     But,  if  he  had  sold  the 


Page  103.  (d)  1705,  2  Lord  Bftjm.  1093 ;  S.  G  ., 

1824,  By.  &  Hoo.  24 ;  27  B.B.  726.      1  Balk.  860 ;  6  Mod.  814. 
1616, 1  Ley.  122  {  aboye,  p.  106. 


BY  IMPLIED  GRANT. 


139 


No  implied 
reBervstioii. 

Tenant  r, 
Qoldvdn, 


Tacant  piece  of  groand  and  kept  the  honse^  without  reserviDg  the 
benefit  of  the  lights^  the  vendee  might  bnild  agaiDst  his  house. 
Bat,  in  the  other  case,  where  he  sells  the  house,  the  vacant  piece 
of  gronnd  is  by  that  grant  charged  with  the  lights/'  The  report 
of  the  same  case  by  Salkeld,  who  was  himself  counsel  in  the 
canse,  is  silent  as  to  any  such  dictum ;  and,  from  the  report  in 
6  Mod.  314,  it  would  seem  that  the  Court  only  expressed  a  doubt 
upon  the  point.  "  If  he  had  sold  the  vacant  ground  without 
reserving  tbe  benefit  of  the  lights,  the  Court  doubted  in  that 
case  that  the  vendee  might  build  so  as  to  stop  the  lights  of 
the  vendor,  because  he  had  parted  with  the  gpronnd  without 
reserving  the  benefit  of  the  lights ;  for  that  case  differs  from  that 
of  Palmer  v.  Fletcher" 

[In  Pyer  v.  Carter  (a)  the  defendant's  house  adjoined  the  Pyerr.Cart^r. 
plaintifPs,  and  the  action  was  for  stopping  a  drain  running  ander 
both  houses.  The  two  houses  had  formerly  been  one,  and  were 
converted  into  two  by  a  former  owner,  who  conveyed  one  to  the 
defendant  and  afterwards  the  other  to  the  plaintiff.  At  the  time 
of  the  conveyances  the  drain  existed,  running  under  the  plaintiff's 
boase  and  then  under  the  defendant's,  and  discharging  itself  into 
ihe  common  sewer ;  water  from  the  eaves  of  the  defendant's 
house  fell  on  the  plaintifPs,  and  then  ran  into  the  drain  on  the 
plaintiff's  premises  and  thence  through  the  defendant's  premises 
into  the  common  sewer.  The  plaintiff's  house  was  drained 
throngh  the  same  drain.  It  was  proved  that  the  plaintiff  might 
bare  made  a  drain  direct  from  his  house  into  the  common  sewer, 
and  it  was  not  proved  that  the  defendant  when  he  purchased 
knew  of  the  position  of  the  drain. 

It  was  laid  down  by  the  Court  that,  where  the  owner  of  two  or 
more  adjoining  houses  conveys  one  to  a  purchaser,  such  purchaser 
will  be  entitled  to  the  benefit  of  all  drains  from  that  honsej  and 
subject  to  all  the  drains  then  ''necessarily  used  "  for  the  enjoy- 
ment of  the  adjoining  honse,  and  that  without  any  express 
reservation  or  grant,  inasmuch  as  the  purchaser  takes  the  house 
''as  it  is ;"  and  that  the  question  as  to  what  is  "necessarily 
4iBed  "  depends  upon  the  state  of  things  at  the  time  of  the  con- 
TOjance,  and  as  matters  then  stood  without  alteration.  And,  upon 
the  argument  urged  that  this  was  not  an  "  apparent "  and  con- 
tinaons  easement,  the  Court  said  that,  although  the  defendant,  did 
not  know  of  the  existence  of  the  drain  at  the  time  of  the  con- 


(a)  1867,  1  H.  &  N.  916. 
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No  implied     [veyance  to  him,  yet  as  he  must  or  ought  to  have  known  that 
™"®'^  *®°*    there  was  some  drainage  for  the  watersi  he  onght  to  have  inquired. 


Pyerr.CarUr.  ^j^^  ^}^q  Court  "agreed  with'*  the  author's  observation,  that  those 

things  are  apparent  which  would  be  so  upon  a  careful  inspection 
by  a  person  conversant  with  such  matters. 

In  the  case  above  cited  the  defendant  purchased  before  the 
plaintiff,  and  it  appears  from  the  judgment  of  the  Court  that  tbe 
priority  of  the  conveyances  in  order  of  time  was  considered 
immaterial  (a).] 

Riehard$  y.  In  Richards  v.  Rose  (&),  which  was  an  action  for  removing  the 

^*  support  to  the  plaintiff's  house,  it  appeared  that  the  plaintiff'^ 

and  defendant's  houses  adjoined  one  another  and  were  dependent 
upon  one  another  for  support.  Both  had  been  built  by  and  had 
belonged  to  one  person,  and  it  did  not  appear  which  was  first 
granted  by  him.  The  Court  held  that  this  made  no  difference. 
"  We  are  all  of  opinion,''  said  Pollock,  C.  B.,  ''  that  where  houses 
have  been  erected  in  common  by  the  same  owner  upon  a  plot  of 
ground,  and  therefore  necessarily  requiring  mutual  support,  there- 
is,  either  by  a  presumed  grant  or  by  a  presumed  reservation,  a 
right  to  such  mutual  support ;  so  that  the  owner  who  sells  one  of 
such  houses,  as  against  himself,  grants  such  right,  and  on  his  own 
part  also  reserves  the  right ;  and  consequently  the  same  mutoa) 
dependence  of  one  house  upon  its  neighbours  still  remains." 

W\itBY,Ba$8,       [In  Whiter.  Boss  (c)  the  point  was  directly  raised;  and  the 

dictum  of  Lord  Holt  above  referred  to  was  adopted  as  law.  In 
this  case  it  appeared  that  the  owners  in  fee  of  a  house  and 
adjoining  kind  (which  bad  never  been  held  separately)  had 
demised  the  land  to  certain  trustees,  who  covenanted  to  build 
upon  it  according  to  a  certain  plan.  The  owners  afterwards  con- 
veyed the  reversion  of  the  land  to  the  trustees,  and  then  the 
house  to  the  predecessor  in  title  of  the  plaintiff.  The  defendant 
subsequently,  with  the  authority  of  the  trustees,  built  upon  the 
land  so  as  to  obstruct  certain  windows  of  the  plaintiff  which 
existed  at  the  date  of  the  lease.  He  did  not  build  according  to 
the  plan  above  referred  to ;  if  he  had  done  so,  the  windows  would 
have  been  obstructed,  but  not  to  the  same  extent.  It  was  held  ((2} 
that  the  defendant  was  not  liable  for  obstructing   the  plain- 

(a)  Of.  Ball  ▼.  Lund  (1863),  1  H.  A  (c)  1862,  7  H.  A  N.  722. 

G.  676.  (d)  By  Pollock,  G.  B.,  and  MarUn, 

(b)  1863, 9  Excb.  218.  [Dist.  HovraHh      Ghannell,  and  Wilde,  BB. 
T.  ArmttTong  (1897),  77  L.  T.  62.] 
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[tiff's  windows,  either  as  to  so  mach  HiBrht  and  air  as  wonld  hare     ^°  implied 

been  shnt  out  if  he  had  built  according  to  the  plan,  or  as  to  the   

excess.    All  the  judges  agreed  that  the  lease,  being  merged,  did  "^^^^^  y.Ba»«. 
not  affect  the  case. 

In  Pearson  v.  Speticer,  in  the  Exchequer  Chamber  (a),  Pyer  v. 
Carter  was  cited  and  discussed  by  the  judges.  Martin,  B.,  says : 
"  I  thought  that  a  strange  decision,  but  it  has  recently  been  con- 
firmed by  the  House  of  Lords.'' 

In  Dodd  V.  Burchell  {b)  the  parties  claimed  under  the  same  Doddr. 
person.  By  the  side  of  the  plaintiff's  house  was  a  passage  leading  ^^  ^ 
to  the  defendant's.  In  the  plaintiff's  house  was  a  side  door 
opening  into  the  passage;  a  door  from  his  garden  also  opened 
into  the  passage.  The  common  owner  having  first  conyeyed  part 
of  the  passage  to  the  defendant,  extending  beyond  the  garden 
door,  it  was  held  that  no  right  of  way  from  the  garden  door,  or 
between  the  house  and  garden  door,  could  be  implied.  Martin,  B., 
there  says :  ''  Pyer  ▼.  Carter  went  to  the  very  extent  of  the  law, 
but  if  considered  cannot  be  complained  of ;  for,  if  a  man  has  two 
fields  drained  by  an  artificial  ditch  cut  through  both,  and  he 
grants  to  another  person  one  of  the  fields,  neither  he  nor  the 
grantee  can  stop  up  the  drain,  for  there  would  be  the  same  right 
of  drainage  as  before,  for  the  land  was  sold  with  the  drain  in  it." 

In  the  case  of  The  Curriers^  Company  ▼•  Corbett  (c),  the  plain-  The  Currienf 
tiffs  claimed  an  injunction  in  respect  of  injury  to  the  light  of  their  ^^^/^^  ^' 
houses,  cansed  by  honses  erected  by  the  defendant  upon  the 
opposite  side  of  the  street.  One  of  the  erections  complained  of 
was  built  npon  land  formerly  sold  to  the  defendant  by  the  plain- 
tiffs ;  and  as  to  this  erection  Y.-G.  Kindersley,  following  White 
y.  Bom,  held  that  the  plaintifis  were  not  entitled  to  relief.  There 
was  no  appeal  from  this  part  of  the  judgment ;  but,  on  the  hearing 
of  an  appeal  by  the  defendant  from  the  remainder  of  the  judg- 
ment (d).  Turner,  L.  J.,  used  words  which  show  that  he  also  con- 
sidered the  decision  in  White  y.  Baea  to  be  law. 

In  Suffield  y.  Brown  (e),  the  decision  in  Pyer  y.  Carter  was  SujBHeid  r. 
again  declared  to  be  incorrect.    The  decision  in  this  case  must,  ^^^^^^^' 
indeed,  have  been  the  same,  although  Pyer  y.  Carter  and  the 
doctrine  of  implied  reservation  had  been  accepted  in  their  en- 

(a)  1868,  3  B.  A  S.  762 ;  above,  p.  (h)  1862, 1  H.  &  0. 118. 

180.    The  reference  is    no    doabt  to  Ce)  1866.  2  Dr.  St  Sm.  865. 


(h)  1862, 1  H.  d 
(e)  1866,  2  Dr.  i 
(d)  4  D.  J.  A  8. 


MwaHr. Cochrane  (aboye,  p.  108),  which  (d)  4  D.  J.  &  8.  764,  at  p.  771. 

ifl  not  a  direct  confirmation  of  Pyer  ▼.  (e)  1863,  9  Jar.,  N.  8. 909;  on  appeal, 

Carttr.  4  De  G.  J.  &  8. 186. 
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No  implied 
reMrration. 

BuJgUldy. 
Brown* 


[tirety ;   but  Lord  Westbury  expressly  disapproved  of  Pyer  v. 
Oarier,  and  based  bis  decision  npon  principles  inconsistent  witb  it. 

The  facts  of  the  case  were  as  follows  : — The  plaintiffs  owned  a 
dock  situate  on  the  Thames  at  Bermondseyj  and  used  for  repair- 
ing ships ;  the  defendant  owned  a  coal  wharf  adjoining  the  dock. 
Both  tenements  had  once  belonged  to  the  same  owner;  and 
during  the  joint  ownership,  whenever  a  ship  of  any  size  was  taken 
into  the  dock  to  be  repaired,  her  standing  bowsprit  projected  over 
and  across  a  strip  of  land  forming  part  of  the  wharf.  In  1845  the 
common  owner  sold  and  conveyed  the  wharf  and  strip  of  land, 
without  any  reservation,  to  the  predecessor  in  title  of  the  defen- 
dant; and  shortly  afterwards  he  conveyed  the  dock  to  those  persons 
under  whom  the  plaintiffs  claimed  (a).  The  defendant  began  to 
build  a  warehouse  on  the  strip  of  land ;  and  the  plaintiffs  sought 
to  restrain  him  from  building  so  as  to  prevent  the  bowsprits  of 
large  ships  lying  in  the  plaintiffs'  dock  from  overhanging  the 
land  as  theretoforci  claiming  an  easement  for  this  purpose  as 
reserved  by  implication  by  the  common  owner. 

Lord  Bomilly  granted  the  injunction  {b),  on  the  ground  that 
the  projection  of  the  bowsprit  was  essential  to  the  full  and  com- 
plete enjoyment  of  the  dock  as  it  stood  at  the  time  when  the  wharf 
was  sold,  and  that  the  purchaser  of  the  wharf  had  distinct  notice 
of  the  necessity  from  the  appearance  of  the  property.  His  Lord- 
ship seems  to  have  considered  the  easement  to  be  apparent, 
because  it  could  not  be  exercised  without  the  exercise  being  seen, 
— ^an  argument  which  would  apply  also  to  a  right  of  way.  He 
does  not  appear  to  have  dealt  with  the  question  of  continuity. 

The  appeal  (c)  was  heard  by  Lord  Westbury,  then  Lord  Chan- 
cellor, who  reversed  Lord  Bomilly's  decision.  After  referring  to 
the  opening  words  of  this  chapter,  and  observing  that  the  author 
uses  the  word  ''grant''  so  as  to  include  reservation,  he  con- 
tinues : — ''  But  I  cannot  agree  that  the  grantor  can  derogate  from 
his  own  absolute  grant  so  as  to  claim  rights  over  the  thing  granted, 
even  if  they  were  at  the  time  of  the  grant  continuous  and  ap- 
parent easements  enjoyed  by  an  adjoining  tenement  which  remains 
the  property  of  him^  the  grantor.  Consider  the  easements  as  if 
they  were  rights,  members  and  appurtenances  of  the  adjoining 


(a)  The  pftrtionlani  of  nle  of  the 
properfciei  represented  the  dook  as 
oapable  of  holding  vesaels  of  large 
gize;  bnt  whatever  ai^gameot  might 
hare  been  founded  on  thia  faot  was 


perhaps  oonsiderdd  not  to  be  available 
after  conveyanoe  without  reotifloation 
of  the  deeds ;  see  below,  p.  145,  note  (g). 
rb)  9  Jar.,  N.  S.  999. 
4  De  G.  J.  &  S.  185. 
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[tenement :  they  still  admit  of  being  aliened  or  released ;  and  the 
absolate  sale  and  grant  of  the  land  on  or  over  which  they  are 
claimed  is  inconsistent  with  the  continuance  of  anything  abridging 
the  complete  enjoyment  of  the  thing  granted  which  is  separable 
from  the  tenement  retained,  and  can  be  aliened  or  released  by  the 
owner.  Many  mles  of  law  are  derived  from  fictions ;  and  the  rules 
of  the  French  Code,  which  Mr.  Gale  has  copied,  are  derived  from 
the  fiction  of  the  owner  of  the  entire  heritage,  which  is  afterwards 
severed,  standing  in  the  relation  of  '  pdre  de  famille,'  and  im- 
pressing npon  the  different  portions  of  his  estate  mutual  services 
and  obligations,  which  accompany  such  portions  when  divided 
among  them  (a),  or  even,  as  it  is  used  in  French  law,  when  aliened 
to  strangers.  But  this  comparison  of  the  disposition  of  the 
owner  of  two  tenements  to  the  '  destination  du  pdre  de  famille  * 
is  a  mere  fanciful  analogy,  from  which  rules  of  law  ought  not  to 
be  derived.  And  the  analogy,  if  it  be  worth  grave  attention,  fails 
in  tbe  case  to  be  decided.  For,  when  the  owner  of  two  tenements 
sella  and  conveys  one  for  an  absolute  estate  therein,  he  puts  an 
end,  by  contract^  to  the  relation  which  he  had  himself  created 
between  the  tenement  sold  and  the  adjoining  tenement,  and 
discharges  the  tenement  so  sold  from  any  burthen  imposed 
upon  it  during  his  joint  occupation;  and  the  condition  of 
such  tenement  is  thenceforth  determined  by  the  contract  of 
alienation  and  not  by  the  previous  user  of  the  vendor  during 
sDch  ownership. 

Commenting  upon  the  expression  of  the  judges  in  Pyer  v. 
Carter  (6),  that  the  purchaser  takes  the  house  ''such  as  it  is,'' 
his  Lordship  says,  "  But,  with  great  respect,  the  expression  is 
erroneous^  and  shows  the  mistaken  view  of  the  matter ;  for,  in  a 
question  (as  this  was)  between  the  purchaser  and  the  subsequent 
grantee  of  the  vendor,  the  purchaser  takes  the  house,  not  'such 
as  it  is/  but  such  as  it  is  described  and  sold  and  conveyed  to  him 
in  and  by  his  deed  of  conveyance ;  and  the  terms  of  the  conveyance 
in  Pyer  v.  Oarter  were  quite  inconsistent  with  the  notion  of  any 

right  or  interest  remaining  in  the  vendor I  cannot  look 

upon  the  case  as  rightly  decided,  and  must  wholly  refuse  to 
accept  it  as  any  authority.'' 

After  commenting  upon  the  cases  before  Pyer  v.  Oarter,  to  which 
he  sees  no  objection,  his  Lordship  concludes  as  follows  : — '^  But 


No  implied 
reBeryation. 

Sufield  V. 
Brovm. 


(a)  /.«.,  when  the  portiooa  are  diBtri-  (b)  1857|  1  H.  &  N.  916 ;  abore,  p. 

liiitad  among  the  memberi  of  the  family.      189. 
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No  implied 
reservation. 

Suffisld  Y. 
Brown. 


Crossley  y, 
JAghtowler^ 


Morland  v. 
Cook. 


Wait$  T. 
Kelson, 


[if  any  part  of  this  theory  (the  theory  of  implied  reservation)  were 
consistent  with  law,  it  would  not  sapport  the  decree  appealed 
from.  For  the  easement  claimed  by  the  plaintiff  is  not  ^con- 
tinuous ; '  for  that  means  something  the  use  of  which  is  constant 
and  uninterrupted.  Neither  is  it  an  'apparent'  easement;  for, 
except  when  a  ship  is  actually  in  the  dock  with  her  bowsprit  pro- 
jecting beyond  its  limit,  there  is  no  sign  of  its  existence.  Neither 
is  it  a  'necessary'  easement;  for  that  means  something  without 
which  (in  the  language  of  the  treatise  cited)  the  enjoyment  of 
the  dock  could  not  be  had  at  all.  But  this  is  irrelevant  to  my 
decision,  which  is  founded  on  the  plain  and  simple  rule  that  the 
grantor,  or  any  person  claiming  under  him,  shall  not  derogate 
from  the  absolute  sale  and  grant  which  he  has  made.'' 

In  Orossley  v.  Lightowler  (a),  the  defendants,  who  had  sold  to 
the  plaintiffs  certain  land  by  the  side  of  a  watercourse,  claimed 
to  pollute  the  water,  on  the  ground  (among  others)  that  they  were 
in  the  habit  of  doing  so  at  the  time  of  the  sale,  and  that  the 
exercise  of  this  right,  being  apparent  and  continuous,  was  im- 
pliedly reserved  on  the  sale  of  the  land  to  the  plaintiffs.  Lord 
Chelmsford,  C,  in  dealing  with  this  point,  referred  to  Lord 
Westbury's  decision  in  Suffield  v.  Brown,  and  said  : — "  I  entirely 
agree  with  this  view.  It  seems  to  me  to  be  an  immaterial  cir- 
cumstance that  the  easement  should  be  apparent  and  continuous ; 
for  non  constat  that  the  grantor  does  not  intend  to  relinquish  it 
unless  he  shows  the  contrary  by  expressly  reserving  it.  The 
argument  of  the  defendant  would  make  in  every  case  of  this  kind 
an  implied  reservation  by  law;  and  yet  the  law  will  not  reserve 
anything  out  of  a  grant  in  favour  of  a  grantor  except  in  case  of 
necessity." 

Morland  v.  CooTc  (&),  the  case  of  the  sea  wall,  turned  upon  a 
different  point,  the  question  of  the  liability  of  an  assignee  of 
land  to  a  covenant  entered  into  by  a  former  owner.  But,  in  the 
course  of  his  judgment.  Lord  Bomilly,  M.  B.,  again  treated  Pyer  v. 
Carter  as  an  authority,  and  defended  against  Lord  Westbury 
his  judgment  in  Suffield  v.  Brown,  which  he  rested  upon  the 
doctrine  of  constructive  notice  (c). 

In  the  course  of  the  argument  in  Watts  v.  Kelson  (cQ,  referred 


(o)  1867,  L.  B.  2  Ch.  478. 

(b)  1868,  L.  B.  6  Eq.  252  ;  see  this 
case  oommented  on  in  Aiuterherry  r. 
Corporation  of  Oldham  (1885),  L.  B.  29 


Oh.  DiT.  ab  p.  774. 

(c)  See  also  Davies  r.  Sear  (1869),  L. 
B.  7  Eq.  427. 

(<2)  1870,  L.  B.  6  Ch.  166. 
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No  implied 
reservation. 


Watts  V. 
Kelson, 


[to  above  (a)^  Mellish,  L.  J.,  is  reported  to  have  said^ ''  I  think 
ibat  the  order  of  the  two  conyeyanceB  in  point  of  date  is  im- 
material^ and  that  Pyer  ▼.  Carter  is  good  sense  and  good  law ; 
most  of  the  common  law  judges  have  not  approved  of  Lord 
Westbary's  observations  on  it."  And  James,  L.  J.,  added  :  **  I 
also  am  satisfied  with  the  decision  in  Pyer  v.  Carter" 

In  Ellis  V.  Manchester  Carriage  Company  (6),  White  v.  Bass  (c)  miis  t. 
and  Curriers'  Company  v.  Corbett  (d)  were  followed  by  Grove  and  ^a^^T^ 
Denman,  JJ.,  without  remark.     The  dicta  in  Watts  v.  Kelson  Company. 
were  not  quoted. 

In  Wheeldon  v.  Burrows  (e)  the  question  was  ag^in  raised ;  and  Wheeldon  t. 
after  full  argument,  the  decision  in  White  v.  Ba^s  (c)  was  ex-  ""*^*' 
pressly  followed  and  approved  by  a  Court  of  Appeal  consisting 
of  Lords  Justices  James,  Baggallay,  and  Thesiger ;  and  Pyer  v. 
-Carter  (/),  so  far  as  it  rested  upon  the  doctrine  of  implied 
reservation  pure  and  simple,  was  declared  to  be  overruled.  In 
this  case  one  Tetley  was  the  owner  of  property  in  Derby,  in- 
cluding a  silk  manufactory  and  some  vacant  land  adjoining.  In 
one  of  the  workshops  of  the  manufactory  were  some  windows 
which  opened  upon  the  vacant  land.  Tetley  first  sold  and  con* 
veyed  the  vacant  land  to  the  plaintiff's  predecessor  in  title,  and 
ihen  sold  the  manufactory  to  the  defendant.  The  defendant 
claimed  for  his  manufactory  an  easement  of  light  and  air  over 
the  plaintiff's  property,  and  argued  that  such  an  easement,  as 
continuous  and  apparent,  was  reserved  by  implication  upon  the 
sale  of  the  vacant  land  {g).  This  claim  was  negatived  by 
Bacon,  Y.-C,  who  explained  all  the  cases  in  which  any  reserva- 
tion had  been  implied  as  cases  of  necessity,  and  said  that  in 
ihis  case  it  was  not '  necessary '  that  the  windows  in  the  work- 
shop should  esist.  The  'judgment  of  the  Court  of  Appeal, 
afl&rming  this  decision,  was  expressed  by  Lord  Justice  Thesiger. 

After  stating  the  facts,  the  Lord  Justice  continued  as  follows : 
— ''We  have  had  a  considerable  number  of  cases  cited  to  us, 
and  oat  of  them  I  think  that  two  propositions  may  be  stated  as 
what  I  may  call  the  general  rules  governing  cases  of  this  kind. 


(a)  Page  no. 

(b)  1876,  L.  S.  2  G.  P.  D.  18. 

(c)  1862,  7  H.  a;  N.  722. 

(d)  1866,  2  Dr.  A  Sm.  866. 

(e)  1879,  L.  B.  12  Ch.  Diy.  81. 
if)  1857, 1  H.  a;  N.  916. 


(ff)  Both  properties  had  been  pat  op 
for  Bale  under  one  eet  of  ooncUtionB, 
the  defendant's  tenement  not  being 
then  eold.  A  point  was  raised  on  this, 
bot  was  held  to  be  ontenable  after  oon* 
yeyance  ezeoated. 

11 
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lOBOA  viition. 

Wheeldon  ▼. 


[The  first  of  these  rules  is,  that,  on  the  grant  by  the  owner  of  a 
tenement  of  part  of  that  tenement  as  it  is  then  nsed  and  en- 
joyed (a),  there  will  pass  to  the  grantee  all  those  continnons  and 
apparent  easements  (by  which,  of  conrse,  I  mean  quasi-ease- 
ments), or,  in  other  words,  all  those  easements  which  are 
necessary  to  the  reasonable  enjoyment  of  the  property  granted, 
and  which  have  been  and  are  at  the  time  of  the  grant  used  by 
the  owner  of  the  entirety  for  the  benefit  of  the  part  granted* 
The  second  proposition  is  that,  if  the  grantor  intends  to  reserve 
any  right  over  the  tenement  granted,  it  is  his  doty  to  reserve  it 
expressly  in  the  grant.  Those  are  the  general  rules  governing 
cases  of  this  kind,  but  the  second  of  those  rules  is  subject  to 
certain  exceptions.  One  of  those  exceptions  is  the  well  known 
exception  which  attaches  to  cases  of  what  are  called  ways  of 
necessity  ;  and  I  do  not  dispute  for  a  moment  that  there  may  be 
and  probably  are,  certain  other  exceptions,  to  which  I  shall  refer 
before  I  close  my  observations  on  this  case.  Both  of  the  general 
rules  which  I  have  mentioned  are  founded  upon  a  maxim  which 
is  as  well  established  by  authority  as  it  is  consonant  to  reason 
and  common  sense,  viz.,  that  a  grantor  shall  not  derogate  from 
his  grant/' 

His  Lordship  then  went  through  the  principal  decisions  seriatim, 
in  order  to  show  that  they  illustrated  these  rules*  He  treated 
Nicholas  v.  Chamberlain  (b)  as  probably  a  case  of  necessity,  and 
considered  Pyer  v.  Carter  (c)  as  the  only  break  in  the  current 
of  authority  against  the  doctrine  of  implied  reservation.  After 
deaUng  with  the  exception  to  the  rule  in  cases  of  necessity,  which 
is  illustrated  hjPinrnngton  v.  Qulland  (d)  and  Davies  v.  Sear  (e), 
he  continued  as  follows : — "  Upon  the  question  whether  there  is 
any  other  exception  I  must  refer  both  to  Pyer  v*  Carter  (c)  and 
to  Biehards  v.  Rose  (/) ;  and  although  it  is  quite  unnecessary  for 
OS  to  decide  the  point,  it  seems  to  me  there  is  a  possible  way  in 
which  these  cases  can  be  supported  without  in  any  way  departing 
from  the  general  maxims  upon  which  we  base  our  judgment  in 
this  case.  I  have  already  pointed  to  the  special  circumstancea 
in  Pyer  v.  Carter ;  and  I  cannot  see  that  there  is  anything  un- 


(a)  Glearlj,  the  Lord  Jaitioe  does 
not  meftn  that  these  words  are  neooMary 
in  order  to  the  operation  of  the  role. 

(b)  1007,  Cro.  Jao.  121;  abore,  p. 
108. 


(c)  1857,  1  H.  A  N.  916 1  above,  p. 
189. 

(d)  1853,  9  Exch.  1. 

(e)  1869,  L.  B.  7  £q.  427. 
</)  1853,  9  Ex.  218;  above,  p.  140. 
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[reasonable  in  sapposing  in  sach  a  case^  where  the  defendant 
under  his  grant  is  to  take  this  easement^  which  had  been 
enjoyed  during  the  unity  of  ownership^  of  pouring  his  water 
upon  the  grantor's  land^  he  should  also  be  held  to  take  it 
subject  to  the  reciprocal  and  mutual  easement  by  which  that 
▼eiy  same  water  was  carried  into  the  drain  on  that  land  and 
then  back  through  the  land  of  the  person  from  whose  land 
the  water  came.  It  seems  to  me  to  be  consistent  with  reason 
and  common  sense  that  these  reciprocal  easements  should  be 
implied ;  and,  although  it  is  not  necessary  to  decide  the  pointy 
it  seems  to  me  worthy  of  consideration  in  any  after  case^  if  the 
question  whether  Fyer  ▼.  Carter  is  right  or  wrong  comes  for 
discussion^  to  consider  that  point.  Bichards  y.  Boee  (a),  although 
not  identically  open  to  exactly  the  same  reasoning  as  would  apply 
to  JPjfer  y.  Carter,  still  appears  to  me  to  be  open  to  analogous 
reasoning.  Two  houses  had  existed  for  some  time^  each  sup- 
porting the  other :  is  there  anything  unreasonable — is  there  not, 
on  the  contrary,  something  yery  reasonable — to  suppose  in  that 
case  that  the  man  who  takes  a  grant  of  the  house  first  and  takes 
it  with  the  right  of  support  from  that  adjoining  house^  should 
also  giye  to  that  adjoining  house  a  reciprocal  right  of  support 
from  his  own"  (b). 

The  Lord  Justice  concluded  by  distinguishing  this  case  from 
Bwanhorough  y.  Coventry,  and  Oamptan  y.  Bichards,  quoted 
above  (e),  which  appear  to  constitute  another  exception  to  the 
rule,  on  the  ground  that  here  there  was  no  simultaneous  sale,  the 
&cts  commencing  with  an  absolute  conyeyance.  James,  L.  J., 
who  concurred,  was  disposed  to  treat  Nicholas  y.  Chamberlain  (cQ 
as  a  case  of  parcels,  the  conduit  being  treated  as  a  corporeal 
part  of  the  house,  "just  as  in  any  old  city  there  are  cellars 
projecting  under  other  houses  "  {e). 

Wheeldon  y.  Burrows  has  been  often  followed  [f),  and  must 
now  be  regarded  as  settled  law. 


Ko  implied 
reseiration. 

Wheeldon  T» 
Burrows, 


(aS  1868,  9  Ex.  2ia 

Qt)  Gf .  the  obfleirationa  of  Oookbnnif 
G.  J.,  in  AnguM  r,  Dalton,  L.  B.  8  Q.  B. 
D.  aft  p.  116. 

(c)  Page  112. 

<(Q  1007,  Gro.  Jaa  121. 

(«)  Gf.  Francis  ▼.  Hayveard  (1882), 
L.  B.  22  Gh.  Dir.  177 ;  Layhoum  ▼. 
Oridley,  L.  B.  (1892),  2  Ch.  63. 

(/)  See  Allen  r.  Taylor  (1880),  L.  B. 


16  Gb.  D.  866,  aboye,  p.  116;  Russell 
T.  Watts  (1886),  L.  B.  10  App.  Ga«. 
690;  Watson  y.  Troughton  (1888),  48 
L.  T.  608;  Taws  y.  Knowles,  L.  B.  (1891), 
2  Q.  B,  664;  Howarth  t.  Armstrong 
(1897),  77  L.  T.  62 ;  and  tbe  miaing 
oaaea  quoted  below,  Part  III.  Chap. 
IV.,  including  Love  t.  Bell  (1884),  L. 
B.  9  App.  Gas.  286. 

11   2 
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Implied 
reBeryation. 

RiusbII  y. 
WatU. 


[Bat  in  Russell  ▼.  Watts  (a)^  while  the  authority  of  WhseJdon 
V.  Burrows  was  not  questioned,  the  House  of  Lords  came  to  the 
conclusion  that  the  grantor  had,  in  the  case  before  thein,  in  fact 
reserved  an  easement  of  support. 

The  following  were  the  material  facts : — In  March^  1866,  the 
Corporation  of  Liverpool  granted  to  one  JefFery  seven  leases  of 
as  many  adjoining  plots  of  land,  subject  to  covenants  binding 
him  and  his  assigns  to  build  on  the  several  plots  according  to 
plans  to  be  approved  by  the  council  of  the  borough,  and  to  keep 
the  buildings  in  repair.  The  buildings  were  to  be  connected 
internally  so  as  to  form  one  large  edifice^  but  were  to  be  separable 
at  any  time  by  closing  the  internal  communications.  The  plans, 
as  approved  by  the  council,  showed  a  building  on  one  of  the 
plots  (6),  divided  from  another  plot  (C)  by  a  main  wall  standing; 
on  the  boundary  between  (6)  and  (C),  so  as  to  be  partly  in  (B) 
and  partly  in  (C) ;  and  in  this  wall  were  shown  windows  looking' 
out  from  (6)  into  a  court-yard  forming  part  of  (C).  The  plans 
also  showed  the  building  plot  (B)  divided  from  a  third  plot  (E) 
by  a  similar  wall,  also  situate  on  the  boundary  line  between 
these  two  plots,  and  having  windows  overlooking  (E). 

In  June,  1866,  the  main  wall  with  the  window  spaces  between 
(B)  and  (C)  being  almost  completed  {b),  JeSery  mortgaged 
plot  (C).  In  September,  1866,  he  mortgaged  plot  (E).  In 
December,  1866,  he  mortgaged  plot  (B).  In  1867  or  1868  the 
buildings  were  completed  without  any  interference  on  the  part 
of  the  mortgagees.  Ultimately  all  the  mortgagees  foreclosed; 
and,  the  mortgagees  of  '  (C)  and  (E)  having  blocked  up  the 
windows  in  the  dividing  walls  above  referred  to,  the  mortgagee 
of  (B)  brought  this  action. 

Obviously,  it  followed  from  Wheeldon  v.  Burrows  that,  on 
the  occasion  of  the  mortgages  of  (C)  and  (E),  there  was  no 
implied  reservation  of  an  easement  of  light  to  the  windows  in 
question.  But  Bacon,  Y.-C,  decided  for  the  plaintifF ;  and  his 
decision,  reversed  by  the  Court  of  Appeal,  was  restored  by  the 
House  of  Lords. 

The  Yice-Chancellor's  judgment  proceeded  chiefly  on  the 
gpround  that  the  owners  of  (C)  and  (E),  having  without  objection 
permitted  the  dividing  walls  to  be  completed  and  the  windows  to 


(a)  1885,  L.  B.  10  A.  C.  690.  at  p.  000;  oonirs,  the  ttatement  in  26 

(b)  Per  Lord  Selboma,  L.  B.  10  A.  G.      Gh.  Div.  at  p.  664. 
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[be  opened  according  to  the  plans,  could  not  afterwards  tarn 
roand  and  block  np  the  windows  ;  and  Lindley,  L.  J.,  who  dis- 
sented from  the  jadgment  of  the  majority  of  the  Conrt  of 
Appeal,  apparently  took  the  same  view.  Bat  the  Lords  Justices 
Cotton  and  Fry,  who  constitated  the  majority  of  the  Coart, 
pointed  oat  that  Jeffery  and  the  mortgagees  of  (6)  were  under 
no  misapprehension  as  to  their  rights,  so  that  the  doctrine  of 
aoqoiescence  did  not  apply  (a)« 

The  decision  of  the  House  of  Lords  proceeded  on  somewhat 
different  pounds.  As  to  the  windows  looking  on  to  (C),  Lord 
Selborne  relied  upon  a  clause  in  the  mortgage  of  June,  1866, 
whereby  it  was  agreed  and  declared  between  and  by  the  parties 
that  Jeffery  should  build  on  the  mortgaged  land  ^'such  erec- 
tions, buildings,  and  conveniences"  as  should  in  all  respects 
correBpond  to  the  plans  approved  of  by  the  surveyor  to  the 
mortgagees.  The  dividing  wall,  he  said,  with  the  windows  in 
question,  were,  as  to  part  of  its  thickness,  to  be  erected  on  (C) ; 
and,  as  to  this  part,  Jeffery  was  entitled  to  the  benefit  of  the 
agreement.  The  mortgagees  had  therefore  agreed  that  a  part 
of  the  oater  wall  of  house  (B)  might  stand  within  the  verge  of 
(C),  and  should  have  in  it  particular  windows  opening  upon  and 
overlooking  (C) ;  and  they  could  not  now  obstruct  these  windows. 
He  also  thought  that  the  principle  of  the  cases  (6)  upon  cove- 
uants  between  vendors  and  purchasers  as  to  general  plans  of 
building,  was  applicable. 

In  the  mortgage  of  (E),  the  mutual  covenants  above  referred 
to  were  not  found;  but  it  recited  the  lease  to  Jeffery,  and 
assigned  the  buildings  "  then  standing  and  being  or  in  course  of 
erection  "  upon  the  land.  The  mortgagee  thus  became  lessee  by 
assignment  of  the  lease  and  buildings  in  statu  quo,  with  notice 
(as  from  the  facts  his  Lordship  inferred)  of  the  general  plan  on 
which  they  had  been  built,  on  the  footing  oE  which  all  Jeffery's 
ezpenditare  had  been  made,  and  in  which  botb^the  corporation, 
as  lessees  of  the  estate,  and  Jeffery,.  as  lessee  of  the  premises 
demised  by  the  other  leases,  were  interested.  The  mortgagee 
could  not  under  these  circumstances  interfere  with  the  masonry 
of  the  wall  which  crossed  his  boundary  ;  and,  if  restricted  so  far, 
he  was  restricted  also  as  to  the  lights  in  the  wall. 


Implied 
reaervatioD. 

RuBtell  V. 
Watts, 


(a)  Above,  p.  61.  196;  Coles  r.  Sims  (18&3),  Kaj,   56 1 

(I)  Whatman  ▼.  Qilson  (1S89)»  9  Sim.      Child  t.  Douglas  (1854),  Kajr,  660. 
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Implied 
reserratioD. 

Rutsell  y. 
Watts, 


Thomas  Y. 
Owen. 


OiTil  liw. 


[Lord  Fitzgerald  agreed  with  Lord  Selborne,  and  laid  stress 
on  the  ''  oommon  interdependent  design  "  to  be  gathered  from 
the  plans. 

Lord  BlackbnrD,  who  dissented,  differed  from  Lord  Selbome 
as  to  the  constraction  of  the  covenant  above  referred  to. 

The  case  rested  on  very  special  circumstances,  which  are 
scarcely  likely  to  occur  again. 

The  same  observation  perhaps  applies  to  Thomas  v.  Owen  (a). 
There  the  plaintiff  and  defendant  were  yearly  tenants  of  adjoin- 
ing farms  under  one  landlord ;  and  a  made  and  fenced  lane  ran 
over  the  defendant's  farm  and  led  to  the  farm  occupied  by  the 
plaintiff.  In  1873  the  defendant's  farm  was  demised  to  him  for 
a  term,  the  area  of  the  lane  being  included  in  the  demise  and  no 
right  of  way  over  it  being  expressly  reserved.  In  1878  the  landlord 
demised  to  the  plaintiff  the  farm  occupied  by  him  with  the 
"  appurtenances  thereto  belonging.''  A  contest  having  arisen, 
it  was  held  that  the  plaintiff  had  a  right  of  way  over  the  lane. 
The  Court  relied  on  the  fact  that  at  the  date  of  the  lease  of  1873 
the  plaintiff  had  a  yearly  tenancy  of  his  farm  with  an  implied 
right  to  use  the  lane  as  a  road  "  subsisting  visibly  for  the  con- 
venience of  the  plaintiff's  farm/'  and  they  apparently  took  the 
view  that  in  order  to  support  this  right  a  reservation  from  the 
defendant's  lease  must  be  implied ;  and  that  not  only  during  the 
continuance  of  the  plaintiff's  yearly  tenancy,  but  during  the 
whole  term  of  the  defendant's  lease.] 

The  current  of  authority  in  the  civil  law  is  in  favour  of  the 
position,  that  all  servitudes,  indiscriminately,  were  extinguished 
by  unity  of  ownership,  and  that  none  were  revived  by  a  sub- 
sequent severance,  except  possibly  those  of  necessity  (6).  And, 
although  it  was  competent  to  the  owner  of  two  tenements,  on 
alienating  one  of  them,  to  impose  a  servitude  upon  it,  for  the 
benefit  of  the  one  he  still  retained,  or  vice  yers&  (c),  and  such 


(a)  1887,  L.  B.  20  Q.  B.  Div.  226. 
It  does  DOt  appear  by  the  report  that 
Whesldon  v,  Bwrrows  was  cited,  bot 
doubtless  it  was  present  to  the  minds 
of  the  Ooart. 

(Jb)  Maroellns  respondit,  qai  bines 
ffides  habebat,  si  alteras  legavit,  non 
dnbinm  est  qain  heres  (al^)  possit 
altias  tollendo  obsoarare  Inmina  lega- 
taram  eediam.  Non  antem  (semper) 
simile  est  itineris  argnmentnm  :  quia 
sine  aooessn  nnllam  est  fmotns  lega* 


tnm :  habitare  aotem  potest  et  »dibas 
obscoratis. — ^Dig.  8,  2,  10,  de  serr. 
prad.  nrb. 

[Bed  ita  (^oere  Inminibos  et  ob- 
soorare  legatas  edes  conoeditor  at  non 
penitns  lamen  recladatnr,  sed  tantum 
relinqoatnr  qoantam  snffioit  in  nans 
diomi  moderatione. — Ibid.] 

(e)  Daomm  prsBdiomm  dominns,  si 
alteram  e4  lege  tibi  dederit,  at  id  prss* 
diam,  qaod  dator,  senriat  ei  qaod  ipse 
retinet,  vel  control :  jare  imposita 
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imposition^  even  thoagh^  in  terms^  binding  on  the  person  of  tlie 
possessor  onlj^  wonld,  nevertheless,  bind  the  servient  tenement 
into  whosever  hands  the  two  tenements  respectively  might 
pass  (a);  yet,  nnless  the  precise  nature  of  the  servitude  was 
specified  npon  alienation,  no  obligation  whatever  was  imposed. 
The  gfeneral  expression,  ''qaibns  est  servitns  ntiqne  est/'  was 
binding  as  to  strangers  only ;  and  even  the  general  reservation, 
that  the  alienated  tenement  ''should  be  servient,''  appears  to 
have  been  insufficient  to  prevent  the  vendee  from  disturbing  the 
servitudes  of  his  vendor. 

It  would  appear,  however,  that  the  insertion  of  the  clause 
''  quibus  est  servitns  utique  est,"  would,  in  such  a  case,  prevent 
the  purchaser  of  one  tenement  from  disturbing  a  manifestly 
existing  servitude  of  the  other,  supposing  the  owner  to  alienate 
both  at  the  same  time  (I).  On  the  other  hand,  there  is  one 
passage  in  the  Digest  which  distinctly  recognizes  the  principle  of 
the  disposition  by  the  owner  of  two  tenements  (c). 


Implied 
reservation. 


Civil  law. 


Sbct.  2. — Easements  of  Necessity. 

Another  class  of  easements  acquired  by  implied  gprant  are  those  Natnra  of 
which  are  usually  termed  ''Easements  of  Necessity,"  though  ©jsementji 
they  might  with  more  correctness  be  called — Easements  incident 


vitoB  mteUigifeor.— Dig.  8,  4,  3,  oomm. 


(a)  Com  f  ando,  qaem  ez  daoboi  re- 
tinuit  venditor,  aqvso  daoendss  Mrvitaa 
impottta  sit,  empto  prodio  qa»iita 
■ervitos  distraotam  deaao  pre&diam 
sequitnr;  neo  ad  rem  pertinet,  qaod 
sdpalatiOy  qua  podnam  promitd  plaoait, 
ad  personam  emptoris,  si  ei  forte  f mi 
Don  Hooisset,  relata  est. — Dig.  8,  3,  36, 
de  serv.  pr»d.  rust. 

In  tradendis  onis  asdibns  ab  eo  qui 
bjjiafl  babec,  speoies  servitotis  expri- 
meoda  est:  ne  si  generaliter  servire 
dictnin  erit,  ant  nihil  valeat  quia  inoer- 
tam  sit  quad  servitns  exoepca  sit,  ant 
oxnniB  servitns  imponi  debeat. — Dig.  8, 
^  7»  oomm.  pned. 

8i  oom  dnas  haberem  insnlas  dooboB 
eodem  momento  tradidero,  videndnm 
esc,  an  servitns  altemtris  imposita 
valeat :  qoia  alienis  qaidem  sodibos  neo 
imponi  neo  adqoiri  servitns  potest;  sed, 
ante  traditionem  peraotam  snis  magis 
acqnirit    vel    imponic    is   qoi    tradit. 


ideoqae  valebit  servitns. — ^Dig.  B,4t,S, 
Ibid. 

(h)  Qnidqnid  venditor  servitntis  no- 
mine sibi  reoipere  vnlt,  nominatlm 
reoipi  oportet.  Nam  ilia  generalis  re- 
oeptio,  '*qnibnsest  servitns  ntiqne  est," 
ad  eztraiteos  pertinet,  ipsi  niiiil  pro- 
spioit  venditori  ad  jnra  ejus  conser- 
vanda :  nnlla  enim  habuit :  qoia  nemo 
ipse  sibi  servitntem  debet :  qninimo,  et 
si  debita  fait  servitns,  deinde  dominium 
rei  servientis  pervenit  ad  me,  oonse- 
qaenter  dioitnr  extingni  servitntem. — 
Dig.  8,  4, 10,  oomm.  pned. 

(e)  Binas  qois  sodes  babebat  nn4  oon- 
tignatione  teotas;  ntrasque  diversis 
l^gavit.  Dizi — ez  regione  oajosqae 
domini  fore  tigoaj  neo  nllam  invioem 
habituros  actionem,  jus  non  esse  immis- 
snm  habere.  Neo  interest,  pur6  ntrisqae, 
an  sab  oonditione  alteri  sodes  legates 
sint. — Dig.  8, 2, 86,  de  serv.  praod.  orb. ; 
[and  see  the  Datoh  **  Consoltatien,"  2 
Deel,  easas  146.] 
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Nature  of     to  8ome  act  of    the  owners   of    the    dominant    and    servient? 
^^^2^^^^    tenements,  without  which  the  intention  of  the  parties  to  the 
seyerance  cannot  be  carried  into  effect. 

The  easement  called  a  Way  of  Necessity  is,  in  reality,  only 
a  single  species  of  this  class,  and  is  necessary  ^'  only  in  a  partial 
sense,  as  being  a  necessary  incident''  (a)  to  the  instmment 
creating  the  estate  to  which  the  easement  is  appendant. 

Ways  of  necessity,  of  a  different  kind,  are  mentioned  by 
Dodderidge,  J.,  in  Shwry  v.  Pigott  (6),^ways  "  to  the  church  or 
to  market "  (c). 

Under  this  head,  likewise,  come  easements  incident  to  the 
rights  which  a  party  has  in  virtue  of  his  office,  as  a  right  of  entry 
in  the  parson  to  take  away  his  tithes :  Payns  v.  Brigham  (d)  r 
and  also  a  right  to  make  the  grass  into  hay  on  the  land  where  it 
grew  (e). 

It  would  seem  from  an  observation  of  MansBeld,  C.  J.,  in 
Morris  v.  Edgi7kgton  (/),  that,  although  in  these  cases  there  might 
exist  some  other  mode  of  access,  yet,  if  the  way  claimed  "  wa» 
necessary  for  the  most  convenient  enjoyment''  of  the  thing 
demised,  it  would  be  a  way  of  necessity.  This  doctrine,  however, 
seems  [foreigpi]  to  the  principle  on  which  the  right  to  ways 
of  necessity  is  supported ;  and  appears  to  [be  only  another  way 
of  stating  the  doctrine  of  the  disposition  of  the  owner  of 
two  tenements,  treated  of  in  the  preceding  sections  of  this 
chapter.] 

In  Band  v.  Kingacote  (g),  it  was  held,  that  under  an  ezceptioa 
of  all  seams  of  coal,  and  a  reservation  of  right  to  dig  pits  for 


Land  y. 
Kingseote, 


f. 


(a)  1  Wms.  Saand.  323a  n. ;  1  Notea 
to  Sannd.  570. 

[h)  1625,  8  BulBtrode,  840. 

[c)  [These  are  not  ■trictlj  eaBemente, 
bnt  castomary  rights ;  see  abo^e,  p.  3, 
and  below,  Fait  III.  Chap.  III.] 

(d)  1685,  2  Latw.  1818.  Gf.  Wis^ 
man  y.  Denham  (1628),  Palmer,  841  i 
ShapeoH  y.  Mugford  (1697),  1  Ld.  Bay. 
187;  8<mth  y.  Jones  (1720),  1  Strange, 
245;  1  Bolle  Bep.  172,  420;  1  Bolle 
Abr.  109,  action  on  the  oase,  N.  pi.  86. 
In  JamsB  y.  Doda  (1834),  2  C.  &  M. 
266,  the  Coart  of  Exchequer  held  that 
a  rector,  thongh  entitled  to  the  nse  of 
whateyer  roads  existed  on  the  farm  for 
the  parpose  of  carrying  away  his  tithes, 
had  no  right  except  by  express  grant  or 
prescription  to  preyent  the  occupier 
from  making  such  alterations  as  were 


incencioi 

f.)  1 

[Cf.  son 


adyantageous  to  his  land,  thoagh  the 
accastomed  road  was  thereby  stopped 
np,  provided  such  alterations  were  made 
bouA  fide  and  not  with  any  yexatious 
intention  towards  the  tithe-owner. 
Rolle,  Abr.  Dismes,  X.  pi.  8. 
1810,  8  Taont.  28 ;  18  B.  B.  579. 
some  obsenrations  of  Bowen,  L.  J.» 
in  Bayley  y.  Great  Weetem  Railvoay 
(1884),  L.  B.  26  Gh.  Diy.  at  p.  453.] 

(9)  1840, 6  M.  &  W.  174.  [See  further 
as  to  subsidiary  rights  of  this  kind. 
Part  lY.  Ghap.  I. ;  ukd  as  to  the  righta 
granted  or  reseryed  to  mine-owners* 
Earl  of  Cardigan  y.  Armitage  (1823),  2 
B.  A  G.  197;  26  B.  B.  813;  Proud  y. 
BatM  (1865),  34  L.  J.  Gh.  406;  Bamaan 
y.  Blair  (1876),  L.  B.  1  App.  Gas.  701. 
As  to  support,  see  below,  Part  III. 
Chap.  IV.J 
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getting  BQcli  coal^  all  things  that  were  dependent  on  that  right  Easements  of 
and  necessary  for  the  obtaining  it  were  reserved  also^  according      neo^»<^y- 
to    the   role    in    Sheppard's  Touchstone,   p.    100;    and  'that,      ^-^'^coie 
consequently^  the  coal-owner  had,  as  incident  to  the  liberty  to 
dig  pits,  the  right  to  fix  snch  machinery  as  would  be  necessary 
to  drain  the  mines,  and  draw  the  coals  from  the  pits. 

So,  in  Liford^s  Case  (a),  where  a  lessor  excepted  all  trees  of  a  LiforcPi  Case, 
certain  age  growing  on  the  estate  demised,  and  the  lessee  brought 
an  action  of  trespass  against  certain  parties  claiming  under  the 
lessor,  for  entering  upon  the  lands  to  see  the  condition  of  the 
trees,  it  was  resolved  by  the  whole  Coort,  that,  ^'  when^  the 
lessor  excepted  the  trees,  and  afterwards  had  an  intention  to  sell 
them,  the  law  gave  him  and  them  who  would  buy,  power,  as 
incident  to  the  exception,  to  enter  and  show  the  trees  to  those 
who  would  have  them^  for  without  sight  none  would  buy,  and 
without  entry  they  could  not  see  them ;  as  in  9  H.  6,  29  b, 
a  man  seised  of  a  house  in  a  borough,  Ao,,  devisable,  devised  it 
to  a  woman  in  tail,  and,  if  the  woman  died  without  issue, 
that  his  executor  might  sell  and  dispose  of  it  for  his  soul ;  in  that 
case  the  executor  might,  by  the  law,  enter  into  the  house  to  see 
if  it  was  well  repaired  or  not,  to  the  intent  to  know  at  what  value 
the  reversion  is  to  be  sold.  Quod  fuit  concessum  per  totam 
coriam.  The  law  gives  power  to  him  who  ought  to  repair  a 
bridge  to  enter  into  the  land,  and  to  him  who  has  a  conduit  on 
the  land  of  another  to  enter  into  the  land  to  mend  it,  when 
occasion  requires;  as  it  is  resolved  9  E.  4,  85  a.  So  it  is 
agreed  in  2  B.  2,  Bar.  f.  237.  If  I  grant  you  my  trees  in  my 
wood,  you  may  come  with  carts  over  my  land  to  carry  the  wood. 
Lex  est,  cuicunque  aliquis  quid  concedit,  concedere  videtur  et 
id  sine  quo  res  ipsa  esse  non  potuit;  and  this  is  a  maxim 
in  law." 

From  this,  as  well  as  other  authorities,  it  appears  that  the 
inference  of  law  arises  equally  whether  the  easement  is  incident 
to  a  grant  or  a  reservation  (6). 

In  Lord  Darcy  v.  Ajskwith  (c),  where  an  action  of  waste  was  L(yrd  Darey  y. 
brought  against  the  defendant  for  felling  oak  trees,  the  only  ^'*^*^- 

(a)  1615,  11  Beport,  62.  [See  »Iao  Ezoh.  1,  aoo.  i  of.  Wheeldon  y,  Bwrrow» 
FoMUr  V.  Spooner  (15S3),  Cra  EUs.  17;  (1879),  L.  B.  12  Ch.  Div.  at  p.  67 1  Mid- 
Hodiftfyn  y.  Field  (1826),  7  EMt,  618;  land  Railtcuy  y.  Milet  (1886),  L.  R.  33 
8  B.  E.  701 ;  Hewitt  y.  Uham  (1861)»  Ch.  D.  at  p.  644.] 

21  L.  J.,  N.  S.,  Ezoh.  85.]  (c)  1618,  Hobart,  284. 

(b)  lPinningt<m  y.  Galland  (1863),  9 


154  ACQUISITION   OF   EASEMENTS. 

EasemeDts  of  question  was — ^whether  the  lessor  by  leasing  coal  mines  did^  hy 
neoes^ty.     implication  of  law,  give  power  to  the  lessee  to  fell  timber  for  the 

^^4  P^^?  ^'  °s®  ^f  *^®  ^^^  mines.     It  was  agreed  that  the  grant  of  a  thing 

did  carry  all  things  included,  without  which  the  thing  granted 
could  not  be  had.  But  this  case  was  adjudged  un&  Toce  against 
the  defendant ;  for  it  must  be  understood  of  things  incident  and 
directly  necessary*  Thus,  if  I  give  you  the  fish  in  my  waters, 
yon  may  fish  with  nets,  but  you  may  not  cut  the  banks  to  lay  the 
waters  dry.  If  I  grant  or  reserve  woods,  it  implies  a  liberty  to 
take  and  carry  them  away. 

Bigbtof  way.  In  an  anonymous  case  {a),  it  is  said,  per  curiam,  ''If  a  man, 
either  by  grant  or  prescription,  have  a  right  to  wreck  thrown 
upon  another's  land,  of  necessary  consequence  he  has  a  right  to 
a  way  over  the  same  land  to  take  it.'' 

^.  ▼■  And  again,  in  The  Queen  v.  Inhabitants  of  Oluworth  (6),  by 

uwor  .  Holt,  C.  J.,  *'  If  one  have  land  adjoining  on  a  navigable  river, 
every  one  that  uses  that  river  has,  if  occasion  be^  a  right  to  a 
way  by  brink  of  water  over  that  land,  or  farther  in,  if  necessary,^' 
This  general  right  to  tow  along  the  banks  of  navigable  rivers  is 
denied  in  Ball  v.  Herbert  (c),  unless  founded  either  on  statute  or 
custom. 

Easements  of  this  nature  are  thus  described  in  BoUe's 
Abridgment — 

Boiie.  ''  If  I  have  a  field  enclosed  by  my  own  land  on  all  sides^  and  I 

alien  this  close  to  another,  he  shall  have  a  way  to  this  close  over 
my  land,  as  incident  to  the  grant ;  for  otherwise  he  cannot  have 
any  benefit  by  the  grant. 

''  And  the  grantor  shall  assign  the  way  where  he  can  beet 
spare  it. 

''  So,  too,  if  the  close  aliened  be  not  entirely  enclosed  by  my 
land,  but  partly  by  the  land  of  strangers  ;  for  he  cannot  go  over 
the  land  of  strangers.     Qnaare  (d)." 

The  chapter  of  Bolle,  in  which  these  sections  occur,  is 
headed: — ''  In  what  case  one  thing  shall  pass  by  grant  of  another 
— Incidents  " — and  the  first  pi.  is, ''  The  grant  of  a  thing  passes 
everything  included  therein,  without  which  the  thing  granted 
could  not  be  had :  "  pi.  16  is,  "  If  a  man  grant  or  reserve  wood, 


(a)  1705,  6  Mod.  149.  (d)  2  BoUe,  Abr.  tit.  Grannt,  Z.  pi. 

(b)  1706,  6  Mod.  168.  17.   18;  1   Wma.  Sannd.   328,  n. ;    1 
(e)  I7b»,  8  T.  B.  268;  1  B.  B.  095.       Notes  to  Saand.  670;  Yin.  Abr.  Gimnts, 


[See  Coneervatora  of  River  Lea  v.  Button       Z.  pi.  17,  18. 
(1881),  L.  B.  6  App.  Cas.  685.] 
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that  implies  liberty  to  take  and  carry  it  away; "  thus  eyidently      Ways  of 
treating  it  as  a  necessary  implication  of  the  intention  of  the      p«»"ty. 
grantor^  as  in  the  case  of  all  other  incidents  which  the  law 
attaches  to  grants. 

The  general  rule  is  thns  stated  by  Serjeant  Williams :  "Where  Willianui. 
A  man,  having  a  close  snrronnded  with  his  own  land^  grants  the 
close  to  another  in  fee^  for  life  or  years^  the  grantee  shall  have  a 
way  to  the  close  over  the  grantor's  land,  as  incident  to  the  grant, 
for  without  it  he  cannot  deriye  any  benefit  from  the  grant.  So  it 
is  where  he  grants  the  land  and  reserves  the  close  to  himself  (a).'' 

In  Jord&ii  ▼.  Atwood  Cb\  the  defendant  was  seised  of  a  Jord^r. 
messnage  which  had  a  way  appendant  to  it  over  a  certain  dose.  ^ 
It  appears  to  be  admitted  in  the  argument  that  there  was  no 
other  way  to  the  house.  This  close  the  defendant  bought,  and 
afterwards  enfeofFed  the  plaintiff  thereof,  making  no  reservation 
of  the  way ;  and  the  present  action  was  brought  for  the  defendant 
<sontinuing  to  use  the  way.  The  judges  differed  in  opinion,  some 
holding  that  the  way  was  not  extinguished ;  others,  that  it  was 
the  defendant's  own  folly  not  to  have  reserved  it ;  but  judgment 
was  given  for  the  defendant.  But  it  is  stated  in  2  Sid.  Ill,  that, 
on  searching  the  roll  in  this  case,  it  was  found  that  judgment  was 
given  for  the  plaintiff. 

In  Packer  v.  Welsied  (c)  there  was  a  special  verdict,  finding  Padk#r  t. 
that  there  were  three  parcels  of  land,  and  the  necessary  and  ^^^'*^*^ 
|>rivate  way  was  out  of  the  first  into  the  second,  and  out  of  the 
two  first  into  the  third  parcel.  J.  S.  purchased  the  three  parcels, 
and  then  aliened  the  two  first  to  J.  N. ;  and  the  question  was,  if 
he  should  have  a  way  over  the  two  first  parcels  to  his  third 
4>arcel.  The  jurors  also  found  that  the  alienation  was  by  feoff- 
ment^ and  that  there  was  no  other  way  to  come  at  the  land  not 
aliened  but  over  the  other  land.  After  two  arguments,  the  Court 
gave  judgment  for  the  defendant, ''  that  he  might  take  a  con- 
venient way  without  permission  (sans  le  gree)  of  the  plaintiff,  and 
the  law  would  then  adjudge  whether  such  way  were  convenient 
«nd  sufficient  or  otherwise.''  Glyn,  C.  J.,  observed,  ''That  it  could 
not  properly  be  called  a  right  of  way  (before  the  alienation), 

(a)  1  Wnu.  SMind.  828,  n. ;  1  Notei  (b)  1006,  Owen,  121.    Bee  Bol.  Abr. 

*to  Saand.  570.     [This  itatoment  of  the  and  Vin.  Abr.  BxtiDgoisluneot,  0.  pi. 

]aw  by  Serjeant  Williams  was  reoog-  8,  10,  11;   Yin.  Abr.  Common,  E.  a. 

and  acted  on  by  the  Coart  of  pL  16. 


Ezoheqoer    in  Finnington  t.   GoUand  (e)  1667,  2  Siderfin,  89—111. 

<1858),  9  Szeh.  12.] 
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becaase  no  man  conld  haye  snoh  right  in  his  own  soil ;  bat  that 
as  the  jurors  had  found  the  way  to  be  of  necessity,  it  woald 
remain,  for  it  would  be  not  only  a  private  inconvenience,  but  also- 
to  the  prejudice  of  the  public  weal,  that  the  land  should  be  fresh 
and  nnoccupied/' 

In  Button  ▼.  Taylor  (a),  which  was  an  action  of  trespass  q.  c.  f .^ 
the  defendant  justified  as  tenant  to  one  B.  Cleadon,  who  was 
seised  simul  et  semel  of  two  closes,  the  only  road  to  the  second 
from  an  ancient  highway  being  across  the  first  close ;  this  latter 
close  Cleadon  sold  to  one  Astbury,  but  still  continued  to  use  th& 
way  across  it,  although  there  was  no  reservation  of  any  right  of 
way  in  the  deed  of  conveyance.  It  was  objected,  the  law  would 
not  imply  any  reservation  by  the  vendor  where  none  was  ex- 
pressed, sed  non  allocatur.  ''  For  it  is  apparent  by  the  plea,  that- 
it  is  a  way  of  necessiij,  and  it  is  pro  bono  publico  that  the  land 
shonld  not  be  unoccupied.'^ 

In  Howton  v.  FTeaT9on  (Jb)  the  Conrt  held  that  a  way  of  neces- 
sity over  the  grantor's  land  would  equally  be  implied  as  incident 
to  a  grant,  though  the  granting  party  was  a  trustee  :  but  Lord. 
Kenyon  expressed  doubts  as  to  the  correctness  oE  the  general 
principle  laid  down  in  the  case  above  cited. 

In  Clarlc  v.  Oogge  (c),  upon  demurrer,  the  case  was — '*  The- 
one  sells  land,  and  afterwards  the  vendee,  by  reason  thereof,, 
claims  a  way  over  part  of  the  plaintifiPs  land,  there  being  no  other 
convenient  way  adjoining,  and  whether  this  was  a  lawful  claim 
was  the  question  ;  and  resolved  without  argument,  that  the  way 
remained,  and  that  he  might  well  justify  the  using  thereof,, 
because  it  is  a  thing  of  necessity ;  for  otherwise  he  could  not 
have  any  profit  of  his  land.  Et  e  converse— If  a  man  hath 
four  closes  lying  together,  and  sells  three  of  them,  reserving  the 
middle  dose,  and  hath  not  any  land  thereto  but  through  one 
of  those  which  he  sold,  although  he  reserved  not  any  way,  yet  he 
shall  have  it  as  reserved  unto  him  by  the  law :  and  there  is  not 
any  extinguishment  of  a  way  by  having  both  lands.'' 

The  concluding  observation  evidently  refers  to  the  kind  of  way^ 
here  spoken  of — a  way  of  necessity ;  but  whether  it  does  or  not  is- 
immaterial  to  the  authority  of  the  case,  which  did  not  turn  upon- 
any  question  of  extinguishment,  but  upon  the  new  title  implied 
by  law. 


(a)    1701,  2  Lat.  1487;    Bwikhy  ▼. 
CoUi  (1814),  5  Taant.  811 ;  15  B.  U.  606. 


n 


1798,  8  T.  B.  50s  4  B.  B.  581. 
1607,  Gro.  Jao.  170. 
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[In  Pinnington  t.  Oalland  {a),  the  owner  of  two  cloaes^  one  Ways  of 
of  which  was  only  accessible  over  the  other,  conveyed  the  neoeMity* 
former  to  A.,  the  latter  to  B.,  and  it  did  not  appear  which  con-  Pennington  y. 
veyance  was  first  executed,  bat  the  conveyance  to  A.  contained 
•the  words  'Vith  all  ways  belonging  or  appertaining/'  The  Court 
held  that,  whichever  was  first  conveyed,  A.  had  a  way  over  B.'s 
close ;  for,  if  the  conveyance  to  A.  was  first,  A.  would  have  a  way 
of  necessity  by  implied  grant,  and  if  the  conveyance  to  B.  was 
first,  then  the  owner  of  the  remaining  close  would  have  had  a  way 
of  necessity  by  implied  reservation,  which,  upon  the  conveyance  to 
A|  passed  to  him  by  the  words  all  ways  appertaining,  or,  indeed, 
as  the  Court  suggested,  without  those  words, — ^and  this  for  the 
same  reason  which  originally  created  it,  that  the  way  was  neces- 
sary to  the  enjoyment  of  the  land  granted,  and  therefore  would 
pass  without  express  words;  and,  these  two  things  concurring,  the 
grantee  would  have  the  way  upon  the  principle  of  the  maxim, 
"  Cuicunque  aliquis  quid  concedit,  ooncedere  videtur  et  id,  sine 
quo  res  ipsa  esse  non  potuit,''  just  as  if  the  grantor  of  the  land 
were  owner  of  the  adjacent  land,  instead  of  being  only  the  owner 
of  a  way  over  it. 

In  Davies  v.  Sear  (b)  the  way  claimed  was  not  actually  neces-  Vaviea  t. 
sary  at  the  date  of  the  severance,  as  there  was  other  access  to  ^^^' 
the  premises  retained;  but  the  grantee  had  notice  that  the 
grantors  were  bound,  under  an  existing  contract,  to  stop  up  this 
other  approach,  so  as  to  leave  no  access  except  by  the  way 
claimed.  Lord  Bomilly  treated  the  case  as  one  of  necessity;  but 
there  were  other  grounds  for  his  decision.] 

The   accessorial  right  which  the  law  thus  confers  is  to  be  Extent  of  the 
measured  by  the  nature  of  the  grant  or  reservation  to  which  it  is  "^^^' 
incident  (c). 

[As  illustrating  the  question  of  the  extent  of  the  right,  Oorpo^ 
Tation  of  London  v.  Riggs{d)  may  be  quoted.  There  the  owner 
of  a  close  surrounded  by  his  own  land,  and  theretofore  used  only 
as  agricultural  land,  having  granted  away  the  surrounding  land 
and  reserved  the  close,  claimed  a  way  of  necessity  for  all  purposes 
over  the  surrounding  land.  Jessel,  M.  B.,  held  that  he  was 
entitled  to  away  for  agricultural  purposes  only.    He  thought 

(a)  1853,  9  Ezch.  1.  (c)  See  Dand  t.  KingscoU  (1840),  6 

(b)  1868,  L.  B.  7  Eq.  427,  below,  p.       M.  A  W.  174. 

160;  of.  Qayford  y.  Moffatt  (1868),  L.  (d)  1880,  L.  B.  18  Ch.  D.798. 

B.4Ch.l33. 
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[that  the  implied  reservation  operated  by  way  of  re-grant,  and  that 
the  re-grant  was  limited  by  the  necessity  which  created  it. 

In  SerffY,  Acton  Local  Board  (a),  on  the  other  hand,  where 
land  was  taken  by  a  local  board  nnder  its  compulsory  powers  for 
the  purpose  of  sewage  works,  the  necessary  right  of  way  was  held 
to  extend  to  all  purposes  for  which  it  could  be  required  for 
sewage  works. 

The  question  of  the  duration  of  the  right  has  been  discussed 
in  several  cases ;  and  it  has  been  held  to  cease,  when  it  is  no  longer 
required  in  order  to  render  the  grant  or  reservation  effectual.] 

In  Hohnea  v.  OoHng  {b)  the  defendant,  having  been  previously 
entitled  to  a  way  of  necessity  over  certain  closes,  purchased  these 
closes,  together  with  certain  other  pieces  of  land  adjoining  the 
close  to  which  the  way  of  necessity  led :  he  subsequently  sold  two 
of  the  closes  over  which  the  way  of  necessity  had  been  used, 
together  with  some  portions  of  the  land  adjoining,  which  pre- 
vented his  having  access  over  his  own  land  to  those  closes  to 
which  the  right  of  way  had  originally  been  enjoyed.  These 
portions  had,  however,  been  repurchased  by  him  long  before  the 
present  action  was  brought,  at  which  time  he  could  have  had  as 
convenient  access  over  his  own  land  as  over  that  occupied  by  the 
plaintiff.  The  question  to  be  decided  was,  whether  the  way  of 
necessity — which  was  admitted  to  have  existed  when  the  defen- 
dant sold  the  close  now  occupied  by  the  plaintiff— was  defeated 
by  the  fact,  that,  by  a  subsequent  purchase,  he  was  enabled  to 
approach  the  close  to  which,  &c.,  over  his  own  land ;  the  defen- 
dant contending  that  the  necessity  of  the  way  was  to  be  considered 
with  reference  to  the  condition  of  the  property  at  the  time  of  the 
sale  of  the  two  closes. 

The  Court  held  that  the  way  of  necessity  ceased  as  soon  as  the 
defendant  had  any  other  means  of  access  to  the  close  to  which  it 
led.  ''A  way  of  necessity,''  said  Beat,  C.  J.  (citing  Serjeant 
Williams'  note  to  Saunders),  ^^  when  the  nature  of  it  is  considered, 
will  be  found  to  be  nothing  else  than  a  way  by  grant ;  but  a  grant 
of  no  more  than  the  circumstances  which  raise  the  implication  of 
necessity  require  should  pass.  If  it  were  otherwise,  this  incon- 
venience might  follow,  that  a  party  might  retain  a  way  over  one 
thousand  yards  of  another's  land,  when,  by  a  subsequent  purchase 
he  might  reach  his  destination  by  passing  over  one  hundred  yards 


(a)  1886|  L.  B.  33  Oh.  D.  679.        (b)  1874,  2  Bing.  76 ;  S.  0.,  9  Moore,  166. 


BY   IMPLIED   GRANT.  159 

of  his  own.    A  grants  therefore^  arisiog  oat  of  the  implicatioa  of    Dantion  of 

necessity  cannot  be  carried  farther  than  the  necessity  of  the  case    ^^^^!^j^ 

leqoires,  and  this  principle  consists  with  all  the  cases  which  have 

been  decided.''     Park,  J.^  added, ''  From  all  the  anthorities  re-       chmng. ' 

ferred  to,  it  is  clear  that  when  a  way  is  claimed  by  necessity,  it 

is  a  good  answer  to  show  that  there  is  another  way  which  the 

party  may  nse.''     Bnrroagh,  J.,  expressed  his  opinion  to  be, 

"  That  there  mast  be  a  necessity  continaing  ap  to  the  time  of  the 

trespass  jostiGed  nnder  if 

The  opinion  here  expressed  by  Barroagh,  J.,  appears  to  be  in  ReignoUU  y. 
accordance  with  the  decision  of  the  Goart  of  King's  Bench  in  ^^^^'^^^ 
Beignolds  v.  Edwards  (a).  The  defendant's  lessor  had  a  prescrip- 
tive right  of  way  over  the  plaintiff's  land  to  a  close  which  was 
encircled  by  land  of  the  plaintiff.  Twenty-foar  years  before  the 
action  was  brought,  the  plaintiff  stopped  op  the  old  way  and 
opened  a  different  one,  which  latter,  after  being  used  by  the  de- 
fendant's lessor  daring  that  period,  the  plaintiff  also  stopped  np, 
and  brought  the  present  action  of  trespass  for  the  use  of  it  by 
the  defendant,  and  his  removal  of  a  gate  erected  across  it  by  the 
plaintiff.  The  Goart  held  that  the  new  way  conld  not  be  claimed 
as  a  way  of  necessity,  as  it  did  not  appear  ''  that  there  was  no 
other  way^  bat  only  that  there  was  no  other  passage  open ;"  and 
that,  as  the  plea  set  forth  a  right  of  way  by  prescription,  which 
the  plaintiff  had  admitted  by  demurring  to  the  plea^  that  was 
sufficient  to  prevent  the  defendant  being  entitled  to  this  as  a 
way  of  necessity.  That  it  was,  in  fact,  but  a  way  of  safferance, 
and  upon  the  plaintiff  determining  his  will  by  erecting  the  gate, 
the  defendant  should  have  had  recourse  to  his  old  right. 

The  case  of  Bvckby  v.  Ooles  (6)  appears  from  the  facts  as  stated  Buekby  ▼. 
in  the  report  to  be  somewhat  at  variance  with  the  doctrine  above  ^^^'' 
laid  down,  as,  during  the  time  in  which  there  was  a  unity  of  the 
whole  property,  there  appeared  to  have  been  another  approach 
to  the  close  to  which,  &c.,  besides  the  previously  existing  way  of 
necessity,  and,  as  this  new  approach  existed  at  the  time  of  seve* 
ranee,  the  former  necessity  must,  of  course,  have  ceased.  There 
appears,  however,  to  be  some  confusion  in  the  facts,  as  the  jury 
expressly  found,  that,  at  the  time  of  the  trespass  for  which  the 
action  was  brought,  there  existed  no  other  way  but  the  one 
claimed  by  the  defendant.     Dallas,  J.,  said, ''  The  question  on 

(a)  1742,  Wfllea,  292.  (6)  1814,  6  Taant.  311 ;  15  B.  B.  508. 
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eaaement  of 

necessity. 

Buckby  v. 
Coles, 


Proctor  V. 
Hodgson. 


BarJcshire  v. 
Oruhh, 


Holmes  v. 

Ooririf 

shaken. 

All  easements 

eztingpushed 

byumty. 


the  issue  is,  whether  there  was  any  other  way  f  The  evidence 
on  the  defendant's  side  is,  that  there  was  no  other  way.  The 
plaintiff  meets  it  by  evidence  that  there  was  another  way, 
though  not  quite  so  convenient;  and  the  jury  have  had  it  before 
them,  and  have  disaffirmed  the  existence  of  any  other  way/' 
This  case  is  therefore,  in  fact,  [not  inconsistent  with]  the  case 
of  Holmes  v.  Goring  above  cited. 

[The  decision  in  Proctor  v.  Hodgson  (a)  turned  upon  a  point  of 
pleading.  Bat,  in  the  coarse  of  the  argament,  Parke,  B.,  said, 
'^The  extent  of  the  authority  of  Holmes  v.  Ooring  is  that,  ad- 
mitting a  grant  in  general  terms,  it  may  be  construed  to  be  a 
grant  of  a  right  of  way  as  from  time  to  time  may  be  necessary. 
I  should  have  thought  it  meant  as  much  a  grant  for  ever  as  if 
expressly  inserted  in  a  deed,  and  it  struck  me  at  the  time  the 
Court  was  wrong;  but  that  is  not  the  question  now.''  And 
Alderson,  B.,  added,  ''  Probably,  if  this  case  be  taken  to  a  court 
of  error.  Holmes  v.  Goring  will  be  reviewed.'* 

Again,  in  the  course  of  the  argument  in  Barhshire  v.  Orubb  (6), 
Fry,  J.,  being  referred  to  Holmes  v.  Ooring  and  Proctor  v. 
Hodgson,  said,  ^'I  thought  that  the  necessity  must  be  judged  of 
at  the  date  of  the  conveyance ;  but  the  proposition  laid  down  in 
Holmes  v.  Ooring  seems  to  have  been  only  a  dictum,  for  there 
appears  to  have  been  no  necessity  at  the  date  of  the  grant." 
Some  of  the  grounds  of  the  decision  in  this  case  seem  to  be 
inconsistent  with  the  principle  laid  down  in  Holmes  v.  Ooring, 

Holmes  v.  Ooring,  therefore,  though  never  overruled,  must  be 
looked  upon  as  doubtful  authority  (e).] 

In  the  cases  already  cited  the  expression  frequently  occurs,  that 
ways  of  convenience  are  extinguished  by  unity  of  possession,  but 
ways  of  necessity  are  not.  It  appears,  however,  to  be  more  cor- 
rect, as  well  as  more  in  accordance  with  the  general  principles  of 
the  law  of  easements,  as  recognized  both  by  the  English  and  Civil 
law,  to  consider  all  easements,  whether  of  convenience  or  neces- 
sity, as  extinguished  by  unity ;  but  that,  upon  any  subsequent 
severance,  easements  which,  previous  to  such  unity,  were  ease- 
ments of  necessity,  are  impliedly  granted  anew  in  the  same 
manner  as  any  other  easement  which  would  be  held  by  law  to 
pass  as  incident  to  the  grant.     Had  there  been  a  unity  from 


(a)  1866, 10  Ezch.  824. 

(b)  1881,  L.  B.  18  Gh.  D.  616 ;  above, 
p.  90. 


(c)  See  and  ooneider,  Corporation  of 
London  y.  Riggs  (1880),  L.  B.  18  Ch.  D. 
798. 
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time  immemorial^  the  law  would  clearly  imply  a  right  of  way  as  EagementB  of 
incident  to  a  grant,  if  there  existed  no  other  means  of  sach  — °^°^°  ^'_ 
grant  taking  effect.     Why,  then,  should  this  anomaly  of  non-  '^^^j^f  ^ed 
extinguishment  be  held  to  be  law,  when  the  same  result  can  be      by  anicy. 
obtained  from  the  ordinary  principles  regulating  other  easements 
of  the  same  class  f 

In  none  of  the  numerous  oases,  in  which  the  question  of  ex- 
tinguishment has  been  discussed,  has  it  been  laid  down  that  the 
same  right  revived  upon  the  severance  of  the  tenements  which 
existed  previous  to  the  unity.  The  utmost  extent  to  which  the 
judges  go,  is  to  say  that  a  right  of  way  revives,  because  the  new 
grant  would  otherwise  be  inoperative.  Where  a  party  died  seised 
of  certain  lands  and  a  mill,  which  descended  to  his  two  daughters 
as  coparceners,  it  was  held  that  an  agreement  by  parol  between 
them,  on  making  partition,  that  a  way  should  be  used  to  the  mill 
as  during  the  lifetime  6f  their  father,  was  binding  on  them  (a). 
Brooke,  in  his  Abridgment  (6),  says, ''  The  way  is  revived ;  tamen 
videtur  that  it  is  a  new  way  (nouvel  chimine)/^ 

It  is  clearly  settled,  on  all  the  authorities,  that,  during  the 
unity,  no  way  or  easement  can  exist  in  the  land  (c). 

The  language  of  Best,  G.  J.,  in  Holmes  v.  Goring  (cZ),  fully 
supports  the  doctrine  above  stated,  that  all  ways  are  extinguished 
by  unity  of  ownership ;  and  that  ways  of  necessity  are  in  reality 
new  easements  incident  to  the  grant  or  reservation.  "  If  I  have 
four  fields,  and  grant  away  two  of  them,  over  which  I  have  been 
accustomed  to  pass,  the  law  will  presume  that  I  reserve  a  right 
of  way  to  those  which  I  retain.  But  what  right  f  The  same  as 
existed  before  f  No ;  the  old  right  is  extinguished,  and  the  new 
way  arises  out  of  the  necessity  of  the  thing.  It  has  been  argued 
that  the  new  grant  operates  as  a  prevention  of  the  extinguish- 
ment of  the  old  right  of  way;  but  there  is  not  a  single  case 
which  bears  out  that  proposition,  or  which  does  not  imply  the 
contrary.  By  the  grant  a  new  way  is  created,  and  that  way  is 
limited  by  necessity /' 

Berjeant  Williams  (e)  says,  '*  Where  a  man,  having  a  close 
surrounded  by  his  own  land,  grants  the  close  to  another,  the 
grantee  shall  have  a  way  to  the  close  over  the  grantor's  land,  as 


\t 


)  21  Edw.  8,  2;  S.  0.,  21  As8.pL  1.  (d)  1824,  2  Bing.  88;  27  B.  B.  649. 

)  Tit.  Extmgaishment,  pi.  15.  {e)  1  Wuul  Saond.  823,  d.  ;  1  Notes 

c)  Morris   v.  Bdgington    (1810),  3  to  Sannd.  870. 
Ttant24;  12  B.  B.  679. 
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TITLI  TO  XASSXINTS  BT   PBBSOSIFTION. 


Definition  cf 
presoription. 


PoeseBsion. 


Legil 
poBseseion. 


Pbbscsiption  may  be  defined  to  be — ^A  title  acquired  by  pos* 
session  bad  during  the  time  and  in  tbe  manner  fixed  by  law. 
**  Prescriptio  est  titulus  ex  usu  et  tempore  substantiam  capien& 
ab  autboritate  legis  **  (a).  After  the  lapse  of  tbe  requisite  period 
tbe  law  adds  the  rights  of  property  to  that  which  before  was 
possession  only  (b). 

''  Things  corporeal  can  alone  be  susceptible  of  possession  (c). 
Things  incorporeal,  that  is  to  say^  those '  quad  in  jure  consistuntj' 
are  not  in  fact  sasceptible  of  possession,  strictly  and  properly  so 
called  ;  but  they  are  susceptible  of  a  quasi  possession,  *  jura  non 
possidentur  sed  quasi  possidentur/  This  quasi  possession  con- 
sists in  the  enjoyment  of  the  right  by  him  to  whom  it  belongs. 
Thus,  I  am  considered  to  have  the  quasi  possession  of  a  right  of 
servitude  when  I  do,  on  the  neighbouring  heritage,  in  the  sight 
and  with  the  knowledge  of  the  proprietor  of  that  heritage,  those 
acts  which  my  right  of  servitude  entitles  me  to  do.  This  quasi- 
possession  is  susceptible  of  the  same  qualities  and  defects  as 
possession  properly  so  called  "  {d\ 

To  constitute  a  legal  possession  there  must  be  not  only  a  cor- 
poreal detention,  or  that  quasi  detention  which,  according  to  the 
nature  of  the  right,  is  equivalent  to  it,  but  there  must  be  also  the 
intention  to  act  as  owner  («).  Thus,  no  legal  possession  is  ac- 
quired by  a  man  walking  across  the  land  of  his  friend  (/),  or 


(aS  Go.  Lit.  118,  b. 

(b)  Uraoapio  estadjeotio  dominii  per 
oontinnationem  poBseuiomB  temporiB 
lege  definite— Dig.  41,  3,  8,  de  nanrp, 
'*  TheBoman  law  relative  to  preBcription 
has  been  adopted  into  the  law  of  Nor- 
mandy,  whioh  prevails  in  Jersey.  We 
profesB  to  act  on  the  same  prindpleB." 
Per  Lord  Wynf ord  in  the  Privy  Connoil, 
1  Knapp.  69.  [Bee  an  examination  of 
the  prinoipleB  of  preBOription  by  Lord 
Blaokbom  in  Dalton  y.  Angus  (1881)» 
L.  B.  6  App.  Gas.  at  pp.  817  ff.] 


(c)  PoMideri  aatem  possnnt  qa»  sunt 
oorporalia. — Dig.  41,  2,  8,  de  acq.  pose. 

(d)  Pothier,  torn.  4,  p.  680.— Traite 
de  la  Loi  Oiyile  Fran9aiB6. 

(e)  ApiBoimor  poeaesBionem  corpore 
et  animo,  neqae  per  ee  animo  ant  per  se 
oorpore. — Dig.  41,  2,  3,  §  1,  de  acq.  vel. 
amit.  posB. 

(/)  Qq^  y^^^^  familiaiitatiB  amlci  fan- 
dam  ingreditar  non  yidetnr  poBsidere, 
qnia  non  eo  animo  ingreBBUB  eBt  nt 
poBBideat,  lioet  oorpore  in  f ando  Bit. — 
Dig.  41,  2,  41. 
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Legal 
poueasion. 


using  a  private  way,  thinking  it  to  be  a  public  one  (a) ;  or  anlefls 
he  woald  do  the  act  in  defiance  of  opposition  (&)• 

From  the  very  definition  of  Prescription,  an  enjoyment,  in  PomaBnon 
order  to  confer  a  title,  must  have  been  nnintermpted  both  as  to  [^terraptoL 
the  manner  and  during  the  time  required  by  la^v.  It  is  not  to  be 
understood  by  this  expression  that  the  enjoyment  of  an  easement 
must  necessarily  be  unintermittent ;  although,  in  a  great  variety 
of  cases,  it  would  obviously  be  so ;  as  in  the  case  of  windows,  or 
rights  to  water.  In  those  easements  which  require  the  repeated 
acts  of  man  for  their  enjoyment,  as  rights  of  way  (c),  it  would 
appear  to  be  safficient  if  the  user  is  of  such  a  nature,  and  takes 
place  at  such  intervals,  as  to  afford  an  indication  to  the  owner  of 
the  servient  tenement  that  a  right  is  claimed  against  him — an 
indication  that  would  not  be  afforded  by  a  mere  accidental  or 
occasional  exercise  (d). 

The  continuity  of  enjoyment  may  be  broken  either  by  the 
cessation  to  use,  or  by  the  enjoyment  not  being  had  in  the 
proper  manner. 

''An  enjoyment  of  an  easement  for  one  week,"  said  Baron 
Parke,  in  the  Manmauthihire  Oa/nal  Company  v.  Hafford  (e),  '*  and 
a  cessation  to  enjoy  it  during  the  next  week,  and  so  on  alter- 
nately, would  confer  no  right "  (/). 


(a)  Serritnte  luas  non  ▼idetar,  nisi  is 
qui  BOO  jure  nti  se  oredidit ;  ideoqne  ti 
qvis  pro  fik  pnblioi  yel  pro  alcariiu 
■arritnte  osas  sit,  neo  interdiotam  neo 
sotio  niiUtOT  oompetit. — Dig,  8,  6,  26, 
qnsm.  serr.  amii. 

(b)  81  per  fondnm  tnum  neo  ri  nee 
eUun  nee  precario  oommeayit  aliqnis, 
non  tamen  tanqoam  id  sno  jure  fsoeret, 
■ed,  si  prohiberetnr,  non  faotums,  inutile 
eii  ei  interdiotnm  de  itinere  actnqae ; 
nam  nt  hoc  interdiotnm  oompetat  jus 
fundi  poesediase  oportet. — Dig.  48, 19, 
7,  de  itinere  aotnqne  privato.  [See  the 
jadgment  in  Dyee  y.  Lady  James  Hay, 
1  Maoqneen,  at  p.  801.] 

(c)  Nemo  enim  tam  perpetno  tarn 
eontinenter  ire  potest,  nt  nnllo  momento 
poMoaaio  ejna  interpellari  yideatnr. — 
Dig.  8, 1, 14,  de  ssrr. 

(d)  Per  Gnriam  in  Barflett  y.  Ihumes 
(1885),  8  B.  &  G.  621;  27  B.  B.  486; 
[end  in  HolUru  t.  Vemey  (1884),  L.  &. 
18  Q.  B.  DiY.  804,  at  p.  816.] 

{e)  1834, 1  0.  M.  &  B.  681. 

If)  [This  does  not  mean  a  cessation 
i&  the  aotnal  nser,  as,  for  instance,  hj 
reaaon  of  the  claimant  having  no  occa- 


sion to  nse  the  easement  (otherwise  a 
right  to  a  way  or  other  non-continoons 
easement  conld  not  be  acqoired) ;  it 
means  a  cessation  in  the  naer  as  of 
right,  as  in  the  case  cited  in  the  text, 
where  the  asking  of  permission  daring 
the  period,  by  a£nitting  that  the  person 
asking  had  no  right  at  that  time,  inter- 
rupted the  continnitj  of  the  enioyment 
as  of  right.  See  the  question  discnssed 
in  HolUns  y.  V&riity,  ubi  sup. 

In  a  claim  bj  prescription  at  the 
common  law,  an  instance  of  unity  of  pos- 
session without  also  unity  of  ownership 
would  not  prcYcnt  its  establishment. 
"  If  a  man  have  common  by  preacrip- 
tion,  unity  of  poaaesaion  of  as  high  and 
perdurable  an  estate  is  an  interruption 
of  the  right ;  "  Go.  Lit.  114  b ;  and  it  is 
in  the  same  aenae  that "  unity  of  poaaes- 
aion"  ia  uaed  by  Lord  Manafield  in 
Morris  y.  Edgington  (1810),  8  Taunt, 
p.  80, 12  B.  B.  679,  where  he  apeaka  of 
a  right  of  way  or  common  extinguished 
by  "  unity  of  possession/'  t.«.,  unity  of 
ownership. 

With  regard  to  a  claim  under  Lord 
Tenterden's  Act,  it  has  been  held  that 
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moot  be  ud- 
interrapted. 


So,  where  the  enjoyment  has  been  had  under  permission  asked 
from  time  to  time,  which,  npon  each  occasion,  amoants  to  an 
admission  that  the  asker  had  then  no  right.  Indeed  the  very 
mode  in  which  this  enjoyment,  under  constantly  renewed  permis- 
sion, operates  in  defeating  the  previous  user,  is,  that  it  breaks 
the  continuity  of  the  enjoyment  (a) ;  and  it  is  expressly  laid  down 
by  the  Court  of  King's  Bench,  in  their  judgment  in  the  case  of 
Tickle  y.  Brown  (6),  that  the  breaking  of  the  continuity  is  incon* 
sistent  with  the  enjoyment  during  the  periods  of  either  twenty  or 
forty  years,  and  that  for  that  reason  evidence  of  the  breaking  of 
such  continuity  is  admissible  on  a  traverse  of  the  enjoyment. 

The  interruption  here  spoken  of  is  that  arising  from  the  act  of 
the  party  claiming  the  right.  The  interruption  of  a  right  claimed 
under  the  statute  by  any  act  of  the  servient  owner  will  be  con- 
sidered hereafter  (c). 

The  mode  of  acquiring  a  title  to  an  easement  by  prescription 
may  be  considered  with  respect — 

Ist. — To  the  length  of  time  during  which  the  enjoyment  must 
continue. 

2nd. — ^To  the  persons  against  and  by  whom  the  enjoyment 
must  be  had. 

8rd.— -To  the  qualities  of  that  enjoyment. 


Before  ihe 

PresoriptioD 

Act. 


Sect.  1. — The  Length  of  Time  d/u/ring  which  the  Enjoyment 

must  be  had. 

By  the  common  law  an  enjoyment  to  confer  a  title  to  an  ease- 
ment must  have  continued  during  a  period  co-extensive  with  the 


mere  unity  of  aotnal  poesessioD,  oo- 
onrring  at  any  time  during  the  period, 
ifl  Baffioient  to  prevent  a  claim  from 
being  established  under  the  Act,  even 
though  the  alleged  dominant  and  aer- 
yient  tenements  be  held  under  different 
landlords :  Onley  r.  Oa/rdiner  (1888),  4 
M.  &  W.  496 ;  BattiBhill  ▼.  Rtted  (1866), 
18  0.  B.  696.  But  in  view  of  Lord 
Hatherley's  dictum  in  Ladyman  v.  Grave 
(1871),  L.  B.  6  Ch.  at  p.  768,  and 
the  reasoning  of  the  Lords  Justices  in 
Eeclesiastical  Commissionera  t.  Kino 
(1880),  L.  B.  14  Ch.  Div.  218,  and 
HolUn§  Y,  Vemey  (nbi  sup.),  this  point 
oannot  now  be  regieurded  as  settled. 


The  dictum  of  Martin,  B.,  in  Winahip 
V.  Hudspeth  (1854),  10  Bxch.,  p.  8,  that 
a  claim  by  immemorial  prescription  at 
the  common  law  would  be  defeated  by 
proof  of  unity  of  possession  at  any  time, 
must  not  be  taken  as  applying  to  mere 
unity  of  possession  without  unity  of 
ownership  also,  which  did  exist  in  the 
case  itself.] 

(a)  1  C.  M.  &  B.  at  p.  681,  per  Lord 
Lyndhurst. 

(b)  1886,  4  A.  &  E.  at  p.  888; 
Beasley  ▼.  Clarka  (1886),  2  Bing.  N.  C. 
706. 

(e)  Post— Qualities  of  Bnjoyment; 
[and  see  the  note  on  Sect.  4,  poet.] 
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memory  of  man ;  or,  in  legal  pliraae,  "  daring  time  whereof  the  Before  the 
memory  of  man  mnneth  not  to  the  contrary."  To  this  expres-  ^'^'JJt!**^'* 
Bion  a  definite  meaning  was  originally  attached,  as  comprising  the 
period  elapsed  since  the  year  1189.  ''  Now, '  time  of  memory/  " 
flays  Blackstone,  ''has  long  ago  been  nsed  and  ascertained  by 
the  law  to  commence  from  the  reign  of  Sichard  the  First ''  (a) — 
a  period  adopted  by  analogy  to  the  stat.  3  Edw.  1,  c.  29^  which 
fixed  that  as  the  date  for  alleging  seisin  in  a  real  action. 

The  extreme  difficulty  of  giving  proof  of  enjoyment  for  so 
long  a  period  was  lessened  by  its  being  held  that  evidence  of 
enjoyment  daring  a  shorter  time  raised  a  presamption  that  sach 
enjoyment  had  existed  for  the  necessary  period  (b);  where^ 
however,  the  actual  origin  of  the  enjoyment  was  shown  to  have 
been  of  more  recent  date  than  the  time  of  prescription,  the  right 
in  earlier  cases  was  held  to  be  defeated. 

Thns,  in  Bwry  v.  Pope  (c), ''  It  was  agreed  by  all  the  jnstioes, 
that  if  two  men  be  owners  of  two  parcels  of  land  adjoining,  and 
one  of  them  doth  bnild  a  hoase  upon  his  land,  and  makes 
windows  and  lights  looking  into  the  other's  lands,  and  this  hoose 
and  the  lights  have  continued  by  the  space  of  thirty  or  forty 
years ;  yet  the  other  may  upon  his  own  land  and  soil  lawfully 
erect  a  hoase  or  other  thing  against  the  said  lights  and  windowSj 
and  the  other  can  have  no  action,  for  it  was  his  folly  to  build 
his  house  so  near  to  the  other's  land, — and  it  was  adjudged 
aooordingly.'' 

This  doctrine  appears  to  have  been  held  down  to  the  passing 
of  the  Statute  of  Limitations,  21  Jac.  1,  c.  16. 

The  period  of  the  first  year  of  Bichard  1  was  adopted  as  the 
commencement  of  legal  memory  by  an  equitable  extension  of  the 
statute  which  fixed  that  as  the  period  in  which  the  demandant  in 
a  writ  of  right  must  have  alleged  seisin. 

**  But  when,  by  the  Statute  of  limitations.  8  Edw.  1,  c.  39|  the 
seisin  in  a  writ  of  right  was  limited  to  the  time  of  Bichard  1,  so 
tiiat  none  could  count  of  an  older  seisin,  this  writ  being  the  highest 
writ ;  it  was  taken  to  be  also  within  the  equity  of  the  statute,  that 
though  a  man  might  prove  the  contrary  of  a  thing  of  which  pre- 


M  2  &  8  Wfll.  4^  o.  71,  8. 1.  been  ereoted  before  the  Ume  of  liTiiiff 

[h)  JtnkinM  t.  Harvey  (1886),  1  Or.  M.  memorj,  and  the  origin  of  whioh  ooala 

k  B.  8M.    ["  Theoretically,  an  ancient  not  be  proved."    Per  Lneh,  J.,  in  Angus 

bonae  et  this  period  waa  a  hooee  which  t.  DaUon  (1877),  L.  B.  8  Q.  B.  D.  at 

bad  eziited  from  the  time  of  Bichard  1.  p.  89.] 

Fnotioiaiy,  it  was  a  honae  whioh  had  (e)  IMC,  Oro.  EU*.  118. 
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Before  the     scription  was  made»  still  this  should  not  destroy  the  prescription^ 
Pres^ption    jj  ^j^^  pj^^j  ^^j,^  ^{  ^  ^j^j^g  beyond  the  time  of  limitation.    For 

it  was  reasonable  that  the  inquiry  in  a  prescription  should  be 

limited  as  well  as  in  a  writ  of  right,  being  lower  than  that,  for  it 
was  very  hard  to  put  juries  to  inquire  of  things  so  old"  (a). 

When  the  shorter  time  of  sixty  years  was  fixed  for  a  writ  of 
right,  and  fifty  years  for  a  possessory  action  by  38  Hen.  8,  it  has 
been  said  that  a  similar  extension  of  the  statute  was  not  made 
by  the  courts  of  law,  and  that  the  time  of  prescription  for 
incorporeal  rights  remained  as  before  (b).  It  is  difficult  to  see 
upon  what  ground  this  distinction  could  have  been  made,  as 
the  enacting  words  of  the  two  statutes  are  almost  identical  in 
expression,  and  the  latter  has  been  considered  only  as  an  addition 
to  the  former,  restricting  the  period  of  prescription  to  sixty  years 
before  the  action  brought,  and  making  no  other  alteration. 

And,  following  out  this  doctrine,  the  Courts,  upon  the  fixing^ 
of  a  shorter  period  of  limitation  in  possessory  actions,  ought 
to  have  diminished  the  length  of  enjoyment,  from  which  a 
prescriptive  right  might  be  inferred,  in  all  like  actions  to  the 
period  of  twenty  years,  fixed  by  statute  21  Jac  1. 

The  opinion  of  Mr.  Serjeant  Williams,  supported  by  high 
authority,  seems  to  have  been: — ^''That  an  action  on  the  ea$e, 
being  a  possessory  action,  was  considered  by  the  Courts  to  be 
in  the  nature  of  an  ejectment ;  and  as  no  one  can  recover  in 
ejectment,  unless  he  or  those  under  whom  he  claims  have  been 
in  possession  within  twenty  years,  or  rather  as  an  adverse 
uninterrupted  possession  by  another  for  twenty  years  is  a  bar  to 
an  ejectment,  so  an  uninterrupted  possession  of  an  easement  for 
the  same  time  is  considered  as  a  bar  to  an  action  on  the  case, 
which  has  for  its  object,  in  common  with  an  ejectment,  the  object 
of  the  possession,  or  at  least  the  dispossessing  the  defendant  of 
it."—"  From  the  case  of  Holcroft  v.  Heel  (c)  it  seems  necessarily 
to  follow,  that  where  a  person  has  used  and  enjoyed  an  easement 
for  twenty  years  and  upwards,  though  it  was  a  wrongful  use  at 
first,  he  thereby  gains  such  a  right  that  if  he  be  disturbed  in 
the  enjoyment  of  it,  he  may  maintain  an  action  on  the  case  for 
ir  disturbance ;  and  it  is  no  answer  to  show  that  the  plaintiff 


(a)  2  Boll.  Abr.,  tit.  Preioription,      GommiMiooerii  p.  61. 

269,  pi.  14.  (c)  [1799, 1  Bob.  &  Pall.  400.] 

(b)  let   Beport   of    Beal    Property 
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originally  obtained  the  ase  and  possesBion  of  it  by  nsurpation     Before  the 
and  wrong    (a).  AoL 

There  appears^  therefore,  flome  reason  to  doubt  the  correct-  ' 

ness  of  the  generally  received  opinion,  that  the  eqaitable  analogy 
above  mentioned  was  not  extended  to  the  more  recent  statutes, 
32  Hen.  8,  and  21  Jac.  1,  as  well  as  to  the  earlier  statute  of 
Edw.  1.  The  only  direct  authority  against  this  extension  appears 
to  be  the  opinion  of  Sir  R.  Brooke,  as  given  in  his  reading  on 
the  statute  of  32  Hen.  8,  which  is  not  stated  to  be  founded  on 
any  decided  case,  while  it  is  expressly  laid  down  in  Brooke's 
Abridgment,  that  32  Hen.  8  ^'entirely  repealed  the  ancient 
Statute  of  Limitations,  and  that  it  extended  equally  with  the 
former  statutes  to  copyholds  as  well  as  to  freeholds ;  for  the 
new  statute  is,  that  a  man  shall  not  make  prescription,  title,  or 
daim,  &c  ;  and  those  who  claim  by  copy  make  prescription,  title, 
and  claim,  &c. ;  also  the  plaints  are  in  nature  and  form  of  a  writ 
of  our  lord  the  king  at  common  law,  &c. ;  and  those  writs 
which  have  been  brought  at  common  law  are  ruled  by  the  new 
limitation,  and  therefore  the  plaints  of  copyhold  shall  be  of  the 
flame  nature  and  form ''  (6). 

In  the  case  of  Bury  v.  Pope,  above  cited,  which  was  decided 
during  the  period  which  intervened  between  the  passing  of  the 
two  statutes  of  Hen.  8  and  Jac.  1,  sufficient  time  had  not  elapsed 
to  confer  a  title  by  the  former  statute,  even  supposing  the 
equitable  analogy  to  have  existed.  Whitton  v.  Oramptan  (e), 
which  appears  to  be  the  only  case  decided  expressly  upon  the 
statute  of  32  Hen.  8,  and  which  is  at  the  most  but  a  doubtful 
authority,  turned  upon  the  point  that  a  formedon,  having  been 
given  since  the  passing  of  the  Statute  of  Westminster,  was  not 
within  the  32  Hen.  8,  which  was  but  a  mere  continuation  of  it ; 
and  ultimately  the  case  appears  to  have  been  compromised. 

The  opinion  of  Mr.  Serjeant  Williams  is  in  accordance  with 
ihe  expression  of  Lord  Mansfield,  "That  an  incorporeal  right, 
which,  if  existing,  must  be  in  constant  use,  ought  to  be  decided 
by  analogy  to  the  Statute  of  Limitations''  (c2). 

''The  several  Statutes  of  Limitations,''  said  Abbott,  C.  J., 
''  being  all  in  pari  materia  ought  to  receive  a  uniform  construc- 


(a)  2  Wme.  Saand.  175  (n.) ;  2  Notes  (e)  1568,  8  Dyer,  278  a. 
io  Baimd.  608.  (d)  2  BraaB'  Poihier,  186. 

(b)  Tit.  LimitatioiiB,  pi.  2. 
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Before  tbe 

Preeoription 

Aofc. 


TiUe  by  grant 
made  and  lost 
in  modem 
times* 


tion,  DotwithstandiDg  any  slight  variation  of  phrase,  the  object 
and  intention  being  the  same  "  (a). 

The  view  of  Serjeant  Williams,  above  cited,  is  however  afc 
variance  with  the  generally  received  opinions  upon  this  sab* 
ject  (6). 

Bat,  although  the  Goarts  refused  in  form  to  shorten  the  time 
of  legal  memory  by  analogy  to  the  later  Statutes  of  Limitation, 
they  obviated  the  inconvenience  which  must  have  arisen  fronk 
allowing  long  enjoyment  to  be  defeated  by  showing  that  it  had 
not  had  a  uniform  existence  during  the  whole  period  required, 
by  introducing  a  new  kind  of  title  by  presumption  of  a  grant 
made  and  lost  in  modem  times  (c). 

And  on  this  ground,  although  it  appeared  that  a  right  of  way 
had  been  extinguished  by  unity  of  possession  {d),  or  even  by  an 
Act  of  Parliament  (e),  it  has  been  held  that  a  title  might  be 
obtaine4  by  an  enjoyment  for  twenty  years* 


(a)  Murray  t.  E,  I.  Company  (1821), 
6  B.  A  A.  at  p.  216;  24  B.  &.  826;  lee 
aleo  ToUon  t.  Ka^e  (1822),  6  Moore,  0. 
P.  658,  28  B.  B.  616,  per  Dallas,  0.  J.; 
[and  tJie  opinion  of  Lasb,  J.,  in  Angus 
Y.  DaUon  (1877),  L.  B.  8  Q.  B.  D.  at 
p.  94 ;  and  oompare  the  enfrgestions  of 
Pollock,  B.,  and  Field  and  Manietj,  JJ., 
in  DaUon  t.  Angus  (1881),  L.  B.  6  App. 
Oas.  at  pp.  746,  768,  768.] 

(h)  [See  e.g.,  Angus  r,  DalUm  (1878), 
L.  B.  4  Q.  B.  Div.  at  pp.  170  and  199, 
per  Theeiger  and  Brett,  L.JJ.,  and  on 
appeal  (1881),  L.  B.  6  App.  Oae.  at  p. 
778,  per  Fry,  J.] 

(e)  The  introdaotion  of  this  doctrine 
was  attempted  by  a  modem  civilian. 
Landensis,  says  Merlin,  p.  82,  alleges 
that  though  a  prescription  is  not  admis- 
sible in  support  of  a  disoontinnoas  ler- 
yitnde,  nsage  will  raise  an  inference  of 
an  actual  grant,  the  existence  of  which 
is  to  be  deduced  from  the  patience  of 
the  adYersary.  "  Cost  bien  li,"  says 
Merlin,  '*apprendre  anx  plaideara  et 
anz  pracUciens  des  chicanes  dent  ils 
ne  sont  qne  trop  endins  k  proflter." 

[The  earliest  reported  decision  to  this 
effect  is  that  of  Lewis  t.  Price  in  1761 ; 
per  Lord  Blackburn  in  Dalton  ▼.  Angus 
(1881),  L.  B.  6  App.  Cas.  at  p.  812-1 

(d)  Keymerr.SummerSfCiteAinBead 
y.  Broohman  (1789),  8  T.  B.  167 ;  Bull. 
N.  P.  74. 

\ej  OampbeU  y.  Wilson  (1808),  8  Bast, 
294;  7  B.  B.  462;  see  alao  Mayor  of  Hud 
T.  Homer  (1774),  1  Cowp.  102;  Eldrtdge 
y.  Knott  (1774),  Ibid.  214 ;  Holeroft  y. 


Heel  (1799),  1  Bos.  &  Pnl.  400;  Lody 
Dartmouth  y.  BoherU  (1812),  16  East, 
884;  UvettY.  WOsTn  (1826),8  Bing.  116; 
Doed.Fenvjickr,Reed  (1821),6  B.ft  Aid. 
282;  24  B.  B.  888;  Codling  y.  Johnson 
(1829),  9  B.  ft  0.  988 ;  88  B.  B.  876. 

[The case  of  Camphellv,  Wilson,9bave 
referred  to,  in  which  it  was  held  that 
the  enjoyment  of  a  way  for  twenty  year» 
was  sufficient  eyidence  from  which  to 
presume  a  grant  or  other  lawful  origin 
of  a  right  of  way,  though  an  Act  of  Plsr> 
liament  had,  prior  to  that  enjoyment, 
extinguished  a  like  right  oyer  the  same 
land,  so  that  the  twenty  years'  enjoy- 
ment was  in  fact  had  by  reason  of  the 
neglect  of  the  owner  at  tbe  seryient 
tenement  to  ayail  himself  of  the  proyi- 
sions  of  the  Act,  is  not  at  yariance  with 
the  rule  that  a  man  cannot  prescribe 
against  a  statute  (Oo.  Lit.  115  a),  a  rule 
which  holds  good  in  the  case  of  eaee- 
ments.  The  object  of  the  statutory 
proyision  (an  ioclosure  Act)  in  the  case 
referred  to  was  simply  to  benefit  the 
owners  of  allotted  lands,  by  exempting 
them  from  the  burthen  of  existing  rights 
of  way,  but  not  to  injure  the  allottees- 
by  restricting  the  power  of  each  allottee 
to  dispose  of  or  burthen  his  own  land  as 
he  might  think  proper ;  and  there  waa 
nothing  in  the  statute  prohibiting  the 
creation  of  new  rights.  But  where  the 
acta  of  user  relied  upon  are  contrary  to 
some  statutory  proyision,  so  that  an 
actual  grant  of  the  right  which  is  sought 
to  be  established  by  user  would  be  Toid^ 
and  it  cannot  possibly  be  referxed  U> 
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In  a  later  case^  where  windows  were  shown  to  have  existed 
twenty  years^  it  was  held,  that  proof  that  they  did  not  exist 
twenty-two  years  before  the  obstruction  was  insufficient  to  defeat 
an  action  (a). 

This  was  in  reality  prescription  shortened  in  analogy  to  the 
limitation  of  the  21  Jac*  1,  and  introduced  into  the  law  under  a 
new  name ;  for  "  the  law  allows  prescription  only  in  snpply  of  the 
loss  of  a  grant,  and  therefore  every  prescription  presupposes  a 
grant  to  hare  existed  *'  (6). 

The  introduction  of  this  doctrine  was  attended  with  consider- 
able opposition ;  and  it  was  contended  that  to  sustain  a  claim 
founded  upon  such  a  lost  grants  the  jury  must  actually  believe  in 
its  existence,  or,  at  all  events,  they  must  find  it  as  a  fact,  though 
they  did  not  believe  it  (e). 


Modamloit 
grant. 


any  legal  origin,  the  oommon  law  mle 
pnvailB,  and  no  right  is  aoqaired.  Roch^ 
dale  Canal  Company  v.  BadcUffe  (1852), 
18Q.B.287;  2  Sim.  N.  S.  78 ;  Racer. 
Ward  (1857),  7  E.  A  B.  384 ;  Natwnal 
Quaranteed  Manure  Co.  y. Donald  (1859), 
4  H.  &  N.  8 ;  Proprietore  of  Staffordshire 
and  Worcesterehire  Canal  NoMgation  t. 
Proprietore  of  Birmingham  Canal  Navi- 
geiion  (1866),  L.  B.  1  H.  L.  254,  at  pp. 
2G7, 278.  Gf.  Traill  r.  McAllister  (1891), 
25  L.  B.  Ir.  624,  Mews'  Digert,  1891, 
00L120. 

In  the  case  of  MUl  v.  Commissioner  in 
charge  of  the  Nmo  Forest  (1866),  18  G.  B. 
60^  a  right  of  oommon  orer  the  lands 
of  the  Crown  in  the  New  Forest  was 
daimed  in  respeot  of  a  piece  of  land 
whieh  had  formerly  been  part  of  the 
waste  of  the  claimant's  manor,  bat  which 
had  been  inclosed  in  the  year  1810,  and 
afterwards  oocnpied  as  a  farm.  The 
Court  held  that  the  nser  of  turning 
cattle  from  this  farm  on  to  the  Grown 
lands  from  the  time  of  the  inolosoie 
down  to  the  time  of  the  claim,  conferred 
so  light,  by  reason  that  a  statate,  9  &  10 
Vf  in.  3,  c.  86^  s.  10,  piohibitB  the  creation 
of  any  snoh  right  in  the  New  Forest. 
It  may  oocnr  to  the  reader  that  the 
daimant's  predecessors  may  possibly 
hsTS  had,  h^ore  the  passing  of  thf  statute 
last  referred  to,  a  right,  in  respect  of 
the  waste  lands  of  the  manor,  of  taming 
eattle  on  to  the  oommon  lands  of  the 
Crown  (in  aoooidanoe  with  what  was 
ssid  by  Bayley,  J.,  in  The  Barl  of  Ssfton 
y.  Court  (1826),  5  B.  &  G.  917,  that  a 
lord  of  a  manor  may  have  a  right  of 
tnnuDg  on   cattle    on  a  common,  in 


respect,  not  only  of  his  caltiyated  lands 
but  also  of  his  waste  lands),  and  that 
the  nser  snbseqnent  to  the  indosare  was 
CTidence  of  the  existence  of  snch  a  right 
in  the  claimant's  predecessors,  and  that 
the  nser  was  not,  therefore,  necessarily 
illegal  under  the  statute.  This  point, 
however,  did  not  arise,  as  the  claimant 
did  not  satisfy  the  commissioners  who 
foand  the  facts  of  the  case  that  any 
right  did  exist  before  1810,  so  that  the 
possibility  of  a  legal  origin  for  the  right 
claimed  was  excluded. 

The  jadgments  in  Codling  ▼.  Johnson 
and  The  Earl  of  Stfton  y.  Court  are  both 
aothorities  that  the  mere  fact  of  the 
tenement  in  respeot  of  which  a  claim 
by  prescription  at  common  law  is  set 
up,  being  shown  not  to  have  formerly 
existed  in  the  same  state,  is  not  con- 
elusive  against  the  claim.] 

(a)  Pentoarden  y.  Ching  (1829),  Moo. 
&  Mai.  400.  [In  Philipps  v.  HaUiday, 
L.  B.  (1891),  A.  G.  228,  a  faculty  for  a 
pew  was  presumed  after  long  posses* 
sion.] 

(b)  2  Black.  Com.  266,  citing  Potter 
y.  North  (1680),  1  Yentris,  387.  [The 
expedient  **  is  ancillary  to  the  doctrine 
of  prescription  at  common  law,  and 
appUcable  in  cases  where  something 
preyents  the  operation  of  the  common 
law  prescription  from  time  immemorial, 
and  is  therefore  only  applicable  when 
the  right  claimed  is  such  as,  if  im- 
memorial, might  haye  been  the  subject 
of  prescription."  Per  Lord  Blackburn, 
In  Dalton  y.  Angus  (1881),  L.  B.  6  App. 
Gas.  at  p.  816. 1 

(c)  2  Eyans^Pothier,  186. 
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grant. 


Dalton  V. 
Angus, 


The  practical  distinction  was^  that  where  the  claim  was  by  pre- 
scription, the  length  of  enjoyment  constituted  a  title ;  where,  on 
the  other  hand,  the  right  was  claimed  by  ''  lost  grant,"  the  long 
enjoyment  afforded  but  a  presumption  of  title ;  and  whether  such 
presnmption  was  conclusive  for  the  purpose  for  which  it  was 
adduced,  was  a  point  open  to  a  certain  degree  of  doubt. 

Though  the  evidence  of  enjoyment,  which  has  been  already 
adverted  to,  was  in  theory  presumptive  evidence  only  of  prescrip- 
tion, yet  it  was  in  practice  and  effect  conclusive  (a) ;  and  it  is 
apprehended  that  if  a  jury  had  disregarded  the  recommendation 
of  a  judge  ''  that  such  evidence  warranted  the  presumption  of  a 
grant,'^  the  Court  would  have  directed  a  new  trial  toties  quoties  (b). 

But  although  this  principle  was  clearly  recognized  in  numerous 
decisions,  yet  doubts  and  di£Sculties  still  arose  from  the  vague 
and  uncertain  language  frequently  made  use  of  by  judges  in 
leaving  these  questions  to  the  jury— enjoyment  being  sometimes 
treated  as  affording  a  conclusive  presumption,  whilst  at  others 
such  user  was  only  considered  to  be  "  cogent  evidence  "  of  pre- 
scription (c),  the  presumption  of  which  judges  were  in  the  habit 
of  recommending  juries  to  adopt. 

''It  has  not  unfrequently  happened,''  says  a  modern  writer, 
''  that  the  same  presumption  has  been  spoken  of  by  some  judges 
as  a  rule  of  law,  whilst  by  others  it  has  been  treated  merely  as  fit 
to  be  recommended  to  a  [jury,  or  as  one  which  a  jury  might 
properly  make  "  (d). 

[In  the  recent  case  of  Dalton  v.  Angtu  (6),  where  the  subject 
was  fully  considered,  all  the  judges  appear  to  have  been  of 
opinion  that  the  presumption  was  capable  of  being  rebutted  by 


(a)  See  per  Parke,  B.,  in  Bright  t. 
Walker  (1884),  1  C.  M.  &  R.  at  p.  217. 

(&)  See  per  Alderson,  B.,  in  Jenkins 
V.  Harvey  (1835),  1  G.  M.  A  B.  895. 

(c)  Rex  y.  JoUiffe  (1828),  2  B.  &  G. 
54;  26  B.  B.264.  [Bee  Beat  on  Freiamp- 
tioD8,p.  103;  and  perBowen,  J.,  in  Da^n 
v.iiti0riu(i881),L.R.6App.Ga8.atp.781: 
'*  The  twenty  years'  mle  ...  in  truth 
was  nothing  bat  a  oanon  of  evidoDoe."] 

(d)  1  Phillips  and  Arnold  on  Eridenoe, 
ed.  10,  p.  470. 

(e)  1877  to  1881,  L.  B.  8  Q.  B.  D.  85 ; 
4  Q.  B.  Div.  162;  6  App.  Gas.  740. 
This  case,  is  now  a  leading  aathority 
upon  several  branches  of  the  law  of 
easements,  and  notably  npon  the  follow- 


ing points,  each  of  which  is  dealt  with 
in  its  place :  (1)  the  presnmption  of 
lost  grant  and  the  endence  admissible 
to  rebut  it ;  (2)  the  position  of  negative 
easements  under  Lord  Tenterden's  Aot 
(below,  p.  181,  note  (&)) ;  (3)  secrecy  or 
uncertainty  of  enjoyment  (pp.  206,211) ; 
(4)  the  effect  of  an  enjoyment  which  it 
is  impossible  or  difficult  to  iutermpt 
(p.  211)  ;  (5)  the  characteristics  of  the 
easement  of  support  generally  (Part  IIL 
Ghap.  lY.)  ;  and  (6)  the  liability  of  an 
employer  for  the  acts  of  his  contractor 
(Part  VI.  Ghap.  IL).  The  several  aspects 
of  the  case  are  considered  in  the  several 
passages  where  these  subjects  respec- 
tively come  up  for  treatment. 
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[some  means  or  other  (a) ;  bat  they  differed  upon  the  qnestion^    Modem  lost 
what  eYidence  or  admission  was  sufficient  for  the  purpose.  ^|[^J 

The  plaintiffs  had  proved  enjoyment  of  the  support  claimed 
for  their  factory  since  its  erection  twenty-seyen  years  before  the 
accident  which  gave  rise  to  the  action,  and  claimed  the  right 
under  the  doctrine  of  lost  grant ;  but  it  was  either  proved  or 
admitted  at  the  trial  that  no  grant  had  ever  in  fact  been  made. 
Notwithstanding  this  admission.  Lush,  J.,  at  the  trial  directed 
a  verdict  for  the  plaintiffs ;  and,  on  the  motion  for  judgment,  he 
adhered  to  his  opinion,  ''  that  the  mere  absence  of  assent,  or  even 
the  express  dissent  of  the  adjoining  owner,  would  not  prevent  the 
right  to  light  and  support  from  being  acquired  by  uninterrupted 
enjoyment,  and  that  nothing  short  of  an  agreement,  either  ex- 
press or  to  be  implied  from  payment  or  other  acknowledgment, 
that  the  adjoining  owner  shall  not  be  prejudiced  by  abstaining 
from  the  exercise  of  his  right,  would  suffice  to  rebut  the  presump- 
tion; in  other  words,  that  it  would  be  presumed,  after  the  lapse 
of  twenty  years,  that  the  easement  had  been  enjoyed  by  virtue  of 
some  grant  or  agreement,  unless  it  were  proved  that  it  had  been 
enjoyed  by  sufferance  (&).''  Cockburn,  C.  J.,  on  the  contrary, 
held  that,  when  it  was  proved  or  admitted  that  the  assent  of  the 
defendant's  predecessor  was  not  asked  for  or  obtained,  by  grant 
or  in  any  other  way,  to  any  support  being  derived  from  the  soU, 
the  presumption  was  at  an  end  (c).  He  was  also  of  opinion  that, 
the  enjoyment  of  the  support  claimed  not  being  capable  of  being 
interrupted,  no  grant  could  be  implied  from  the  failure  to  inter- 
rupt [it  ((2).  Mellor,  J.,  agreed  on  both  points  with  Cockburn, 
G.  J.,  and  judgment  was  given  for  the  defendants. 

The  Court  of  Appeal  was  also  divided  upon  the  question  now 
under  consideration.  Brett,  L.  J.,  considered  that  the  question  of 
grant  or  no  grant  was  a  pnre  question  of  fact  to  be  found  by  the 
jury,  and  that  to  exclude  evidence  tending  to  show  that  there 
never  was  a  grant  would  be  to  usurp  the  functions  of  the  legis- 
lature (e);  quoting  the  observation  of  Lord  Mansfield,  in  The 
Mayor  of  Hull  v.  Homer  (/),  that  "  length  of  time,  used  merely 

(a)  See  eepeoiaUy  the  oaees  collected  (e)  L.  B.  4  Q.  B.  Div.  at  p.  201.  Com. 

bj  CookbarD,  C.  J.,  L.  B.  S  Q.  B.  D.  pp.  pare  the  ezpresnoni  of  opinion  bj  the 

106,  ff ;  and  the  obserrations  of  Brett,  lame  learned  jadge  in  Duke  of  Norfolk 

L.  J.,  on  appeal,  4  Q.  B.  Dir.  at  p.  200.  ▼.  Arbuthnot  (1880),  L.  B.  6  G.  P.  Dir. 

(6)  L.  B.  8  Q.  B.  D.  at  p.  93.  at  p.  898,  and  in  Earl  de  la  Warr  y.  Miles 

(c)  L.  B.  8  Q.  B.  D.  at  pp.  117, 120.  (1881),  L.  B.  17  Oh.  Div.  at  p.  590. 

(d)  See  thia  point  oonddored  below,  (/)  1774,  Oowp.  102. 
p.  211. 
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grant. 


[by  way  of  evidence^  may  be  left  to  the  consideration  of  the  jory 
to  be  credited  or  not^  and  to  draw  their  inference  one  way  or  the 
other  according  to  circnmstances/'  Thesiger,  L.  J.,  while  holding 
that  the  presumption  of  lost  grant  might  be  negatived  by  showing 
"a  legal  incompetence  as  regards  the  owner  of  the  servient  tene- 
ment to  grant  an  easement  (a),  or  a  physical  incapacity  of  being 
obstructed  as  regards  the  easement  itself  (b),  or  an  uncertainty 
and  secrecy  of  enjoyment  putting  it  out  of  the  category  of  all 
known  easements  '^  (c),  was  of  opinion  that  the  presumption 
could  not  be  rebutted  by  mere  proof  that  no  grant  had  in  fact 
been  made :  *'  the  presumption  of  acquiescence/'  he  said,  '^  and 
the  fiction  of  an  agreement  or  grant  deduced  therefrom,  in  a  case 
where  enjoyment  of  an  easement  has  been  for  a  sufficient  period 
uninterrupted,  is  in  the  nature  of  an  estoppel  by  conduct,  which, 
while  it  is  not  condnsive  so  far  as  to  prevent  denial  or  explana- 
tion of  the  conduct,  presents  a  bar  to  any  simple  denial  of  the 
fact,  which  is  merely  the  legal  inference  drawn  from  the  con« 
duct ''  (d).  Cotton,  L.  J.,  agreed  with  Thesiger,  L.  J.  (e).  In  the 
result,  the  Court  directed  that  the  defendants  should  elect  within 
fourteen  days  whether  they  would  take  a  new  trial,  which  the 
Court  thought  them  entitled  to  upon  the  point  of  notice  (/),  and 
that,  if  they  did  not  so  elect,  judgment  should  be  entered  for  the 
plaintiff. 

The  defendants  did  not  elect  to  take  a  new  trial,  but  appealed 
to  the  House  of  Lords  (g),  where  the  case  was  twice  argued  by 
counsel  for  the  appellants  and  for  the  respondents,  and  questions 
were  put  to  seven  judges  of  the  High  Court.  Of  the  judges, 
three  (h)  based  their  opinions  upon  grounds  which  rendered  it 
unnecessary  for  them  to  consider  in  what  manner  the  presump- 
tion of  lost  gprant  might  be  rebutted ;  three  (t)  in  effect  agreed 
with  Thesiger  and  Cotton,  L.  JJ.,  that  the  presumption  could  not 
be  rebutted  merely  by  showing  that  no  grant  had  in  fact  been 
made ;  while  the  seventh  (i)  was  of  opinion  that  proof  by  the 


(a)  See  Barker  y.  Richardson  (1821),  4 
B.  A  Aid.  679;  23  B.  R.  400;  and 
above,  p.  170,  note  (0). 

(h)  See  Wehh  ▼.  Bird  (1868),  18  0.  B., 
N.  S.  811;  and  the  oases  considered 
below,  p.  211. 

(c)  See  Chas&more  ▼.  Richards  (1869)i 
7  H.  L.  0.  849,  and  below,  p.  211. 

(d)  L.  B.  4  Q.  B.  Div.  p.  173. 

(e)  Ibid.,  p.  186. 


(/)  See  below,  p.  207. 

Ig)  L.  B.  6  App.  Gas.  740. 

{h)  Pollock,  B.,  and  Field  and 
Manisty,  JJ. ;  see  the  effect  of  their 
opinions  given  below, Part  III. Chap.  IV. 

(t)  Lindley,  Lopes,  and  Fry,  JJ.,  the 
last  named  bowing  to  authority,  bat 
qaestioning  the  principle  of  the  decided 


(It)  Bowen,  J. 
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[defendants  that  the  right  claimed  had  not  been  granted  either    Modem  lost 

by  deed  or  by  equitable  agreement  was  sufficient  to  rebut  the        tP^^^- 

presumption. 

The  opposite  points  of  view  of  the  four  last-named  judges  on 
this  question  are  fully  expressed  in  the  opinions  of  Lindley  and 
Boweuj  JJ.,  respectively. 

"The  theory  of  implied  grant/'  said  Lindley,  J.,  "was  in- 
vented as  a  means  to  an  end.  It  afforded  a  technical  common 
law  reason  for  not  disturbing  a  long-continued  open  enjoyment. 
But  it  appears  to  me  contrary  to  the  reason  for  the  theory  itself 
to  allow  such  an  enjoyment  to  be  disturbed  simply  because  it  can 
be  proved  that  no  grant  was  ever  in  fact  made.  If  any  lawful 
origin  for  such  an  enjoyment  can  be  suggested,  the  presumption 
in  favour  of  its  legality  ought  to  be  made  "  (a). 

Bowen,  J.,  on  the  other  hand,  treated  the  rule  as  to  presuming 
a  grant  or  agreement  from  twenty  years'  enjoyment  as  nothing 
more  than  a  canon  of  evidence,  similar  to  the  presumption  of 
death  arising  from  seven  years'  absence  without  news  received, 
or  to  the  presumption  of  the  satisfaction  of  a  bond  after  twenty 
years,  and  similarly  liable  to  be  displaced  by  counter-evidence. 
''It  seems  a  contradiction  in  terms  to  maintain  that  the  rebuttable 
presumption  of  the  existence  of  a  grant  would  not  at  any  time 
have  been  necessarily  counteracted  by  actual  proof  that  no  such 

grant  had  ever  been  made But  •  •  •  •  it  would  not  now 

be  sufficient  to  disprove  a  legal  origin,  unless  the  possibility  of 
an  equitable  origin  were  negatived  as  well "  (6). 

Lindley  and  Lopes,  JJ.,  agreed  with  Bowen,  J.,  that  the  ques- 
tion of  notice  should  have  been  submitted  to  the  jury;  but,  the 
defendant  having  rejected  a  new  trial,  this  was  now  immaterial 
to  the  particular  case  (c). 

The  House  ((2),  after  hearing  the  judges,  unanimously  affirmed 
the  decision  of  the  Court  of  Appeal,  Lord  Penzance  alone  ques- 
tioning the  principle,  but  following  the  previous  decisions. 
Lord  Blackburn  appears  to  have  proceeded  on  the  grounds  which 
inflaenced  Pollock,  B.,  and  Field  and  Manisty,  JJ.,  looking  upon 
the  right  claimed  as  springing  directly  from  the  long  enjoyment, 
without  the  interposition  of  a  grant  inferred  or  imputed ;  and  he 
did  not  therefore  consider  the  question  here  discussed.     Lord 

(a)  At  p.  765.  (d)  Lord  Selborne,  0.,   and   Lordi 

(6)  See  pp.  779  to  783  of  the  report.      Penzanoe,  Blackbam,  and  Wataon. , 
{e)  On  thiB  point,  see  below,  p.  206. 
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Modem  loefc 
grant. 


[SelbomOi  while  expressiDg  an  opinion  that  the  right  ckimed  was 
conferred  by  the  Prescription  Act  (a),  thought  that  the  same 
reealt  coald  be  reached  by  the  doctrine  of  presamed  grant,  and 
expressed  his  concurrence  with  the  majority  of  the  Court  of 
Appeal  (&)•    Lord  Watson  in  effect  agpreed  with  Lord  Selbome. 

The  effect  of  the  decision  is  effectually  to  establish  the  rule 
that  an  easement  of  support  for  new  buildings  may  be  acquired 
by  twenty  years'  open  and  uninterrupted  user ;  and  although  the 
Lords  do  not  expressly  discuss  the  general  question  as  to  what 
evidence  is  admissible  to  rebut  the  presumption  of  lost  grant, 
the  effect  of  their  judgment  is  to  affirm  the  opinion  of  Thesiger 
and  Cotton,  L.  JJ.  It  follows  that  the  presumption  cannot  be 
displaced  by  merely  showing  that  no  grant  was  in  fact  made ; 
the  long  enjoyment  either  estops  the  servient  owner  from  relying^ 
on  such  evidence,  or  overrides  it  when  given  (c).  But  it  appears 
to  be  still  law  that  an  incapacity  to  grant  the  easement,  extend- 
ing over  the  whole  time  in  the  course  of  which  the  right  (if 
granted  at  all)  must  have  been  granted,  will  rebut  the  presumption 
in  question  and  negative  the  claim  so  far  as  it  rests  on  the  fiction 
of  a  lost  grant  (cZ).  And  it  is  clear  that  the  claim  may  be  resisted 
on  any  ground  which  would  prevent  the  right  from  being 
acquired  by  prescription  from  time  immemorial.] 


Objeotions  to 
the  dootrine 
of  lost  grant. 


This  mode  of  cairying  out  the  policy  of  the  law,  by  the  inter- 
vention of  a  jury,  has  been  strongly  objected  to.  A  distinguished 
writer  has  observed : — 

''The  practice  of  requiring  juries  in  any  case  to  be  mere 
passive  instruments  in  finding  facts  upon  their  oaths,  in  the 
existence  of  which  the  Court  itself  did  not  believe,  although  now 
established,  is  of  singular  origin.  The  effect  is  indirectly  to 
establish  an  artificial  presumption,  which,  for  want  either  of 
inclination  or  authority,  could  not  be  established  and  applied 
directly.  It  seems  very  difficult  to  say  why  such  presumptions 
should  not  at  once  have  been  established  as  mere  presumptions 


(a)  See  below,  p.  181,  note  (b). 

(b)  L.  B.  6  App.  Cm.  at  p.  800. 

(c)  Of.  Ch>odtnan  v.  Mayor  of  Saltcuh 
(1882),  L.  B.  7  A.  G.  088 ;  Bass  y. 
Gregory  (1890),  L.  B.  26  Q.  B.  D.  481 ; 
Philijppa  ▼.  Halliday,  L.  B.  (1891),  A.G. 
228.  Diet.  Tilbury  v.  8ilva  (19^)> 
L.  B.  46  Ch.  D.  98. 


(d)  See  the  opinion  of  Thesiger,  L.  J., 
abore,  at  p.  172,  and  the  oasee  there 
qaoted;  and  of.  Wheaton  v.  Maple  ^  Co,, 
L.  B.  (1898),  8  Ch.  48.  Ab  to  the  efleot 
of  inoapaoity  to  grant  an  easement  npon 
a  claim  ander  the  Act,  see  LemcUtre 
T.  Davis  (1881),  L.  B.  19  Ch.  D.  at 
p.  291. 
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of  law^  to  be  applied  to  the  facts  by  the  courts,  without  the  aid  of  Objections  to 
a  jury.    That  course  would  certainly  have  been  more  simple  ;  and     loa^riint  ° 
any  objection  as  to  the  want  of  authority  would  apply  with  equal, 
if  not  superior,  force  to  the  establishing  such  presumptions  in- 
directly through  the  medium  of  a  jury''  (a). 

''Notwithstanding  the  admission  of  the  presumptions/'  says 
the  same  learned  author,  ''  which  appear  now  to  be  established 
and  necessary  rules  of  law,  this  branch  of  jurisprudence  cannot 
but  be  considered  as  imperfect  and  inartificial,  more  especially  if 
it  be  contrasted  with  the  laboured  distinctions  of  the  Roman  law 
upon  the  same  subject.  The  presumption  being  one  of  law, 
arising  out  of  the  fact  of  continued  and  adverse  possession  un- 
rebutted,  ought,  as  a  rule  of  law,  to  be  applied  whenever  the  facts 
to  which  it  is  applicable  arise ;  and  yet,  unless  the  jury  strain 
their  consciences  so  far  as  to  find  a  grant,  in  the  actual  existence 
of  which  the  Court  itself  may  not  believe,  the  rule  of  law  is  in- 
applicable j  in  other  words,  the  rule  is  useless,  unless  the  jury, 
upon  the  recommendation  of  the  Court,  find  a  fact,  which,  in  all 
human  possibility,  never  existed,  and  which  is  perfectly  uncon- 
nected with  the  real  merits  of  the  case ;  surely,  so  heavy  a  tax 
upon  the  consciences  and  good  sense  of  juries,  which  they  are 
called  on  to  incur  for  the  sake  of  administering  substantial  jus- 
tice, ought  to  be  removed  by  the  assistance  of  the  legislature  "  (6). 

The  Stat.  2  &  3  Will.  4,  c.  71  (commonly  called  the  Prescrip-  The  Prewrip. 
tion  Act),  ''  was  intended,"  said  Baron  Parke,  "  to  accomplish  ^^^  ^^^' 
this  object,  by  shortening  in  efEect  the  period  of  prescription,  and 
making  that  possession  a  bar  or  title  of  itself,  which  was  so  before 
only  by  the  intervention  of  a  jury"  (c). 

This  Act,  however,  contains  enactments  much  more  extensive 
than  would  be  necessary  for  the  attainment  of  this  object  merely ; 
and  it  certainly  is  to  be  lamented  that  its  provisions  were  not 
more  carefully  framed,  and  that  a  more  comprehensive  view  was 
not  taken  of  the  whole  of  this  most  important  branch  of  our  law. 
It  deserves  to  share,  in  common  with  too  many  of  our  statutes,  in 
the  reproach,  that  it  is  couched  in  terms  so  obscure,  and  that 
many  of  the  clauses  are  so  carelessly  drawn,  that  it  is  extremely 
difficult  to  understand  what  was  the  intention  of  the  legislature. 
It  is  of  the  utmost  importance  to  ascertain  what  the  law  really  The  statnte 

has  not  saper- 

Beded  the 

(a)  2  Stark,  on  Evid.  2nd  ed.  676.  A  Rob.  at  p.  218;  [and  per  Oockbom,   GommonLair 

(b)  Ibid.  669.  C.  J.,  in  Angus  v.  Dalton  (1877),  L.  E. 

(c)  Bright  v.  Waller  (1834),  1  Cr.  M.      8  Q.  B.  D.  at  p.  105.] 

G.  13 
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Thestatnto    Was  upon  the  subject  of   titles  by  prescription  at  the  time  of 

Buperseded     pa^s^i^g  the  statute,  as  the  statute,  although  it  has  given  some 

the  Common    increased  facilities  to   a  party  claiming  an  easement,  has  not 

- — ■  superseded  the  common  law^  but  allowed   him  an  election^  to 

proceed  either  under  the  statute  or  according  to  the  common 

law,  or  both  (a). 

Nor  is  the  title  by  lost  grant  put  an  end  to  by  the  statute  any 
more  than  that  the  title  by  prescription  is  abrogated  by  it  (b) ', 
indeed^  as  far  as  the  preamble  may  be  permitted  to  afford  an  in- 
dication of  the  objects  of  the  statute,  it  would  seem  that  the 
*  principal  motive  for  passing  the  statute  was  in  order  to  obviate- 

the  difficulty  which  arose  from  showing  the  actual  commence- 
ment of  an  enjoyment  within  the  time  of  legal  memory. 


Preamble. 


Claims  to 
light  of  com- 
mon and  other 
profits  ^ 
prendre,  not 
to  be  defeated 
after  thirtj 
years'  enjoy- 
meet  by  snow- 
ing [only]  the 
commence- 
ment; 


The  statute  (2  &  3  Will.  4,  c.  71)  is  as  follows  '.—'*An  Act  for 
shortening  the  Time  of  Prescription  in  certain  Cases. — Whereas 
the  expression  '  Time  immemorial^  or  time  whereof  the  memory 
of  man  runneth  not  to  the  contrary,'  is  now  by  the  law  of  England 
in  many  cases  considered  to  include  and  denote  the  whole  period 
of  time  from  the  reign  of  King  Richard  the  First,  whereby  the 
title  to  matters  that  have  been  long  enjoyed  is  sometimes  de- 
feated  by  showing  the  commencement  of  such  enjoyment,  which 
is  in  many  cases  productive  of  inconvenience  and  injustice ;  for 
remedy  thereof  be  it  enacted.  That  no  claim  which  may  be 
lawfully  made  at  the  common  law,  by  custom,  prescription,  or 
grant  (c),  to  any  right  of  common  or  other  profit  or  benefit  {d)  to 


(a)  ["  The  statnte  only  applies  where 
yon  want  to  stand  upon  thirty  years' 
user ;  but  here,  where  the  title  is  one 
of  200  or  800  years,  that  statute  is  not 
needed,  and  the  title  can  be  rested  on 
the  original  right  before  the  passing 
of  the  statute/'  (Warrick  y.  QtieeWs 
College,  Oxf(yrd  (1871),  L.  R.  6  Ch.  728.) 
*'The  statnte  has  not  taken  away  any  of 
the  modes  of  claiming  easements  which 
existed  before  the  statnte.  Indeed,  as  it 
requires  the  twenty  years,  the  enjoy- 
ment during  which  confers  a  right,  to 
be  twenty  years  next  immediately  before 
some  suit  or  action  is  brought  with 
respect  to  the  easement,  there  would  be 
a  variety  of  yaluable  easements  which 
would  be  altogether  destroyed  if  a 
plaintiff  was  not  entitled  to  resort  to 
the  proof  which  he  oonld  hare  resorted 
to  before  the  Act  passed."  (Aynsley  v. 
Olover  (1875),  L.  R.  10  Ch.  283.)] 


(b)  [Leconfield  v.  Lonadale  (1870), 
L.  B.  6  0.  P.  657,  726;  and  Lord 
Blackburn's  observatioos  in  Dalton  v. 
Angus  (1881),  L.  E.  6  App.  Cas.  at 
p.  814.1 

(c)  [The  judgment  in  Carlyon  ▼. 
Levering  (1857),  1  H.  &  N.  784,  shows 
that  the  extent  of  the  right  claimed  by 
user  is  not  material,  if  the  right  oonld 
hare  been  legally  granted.  But  a  olaim 
for  a  common  without  stint  cannot  be 
made  at  the  common  law,  and  cannot 
therefore  be  supported  under  this  Act 
by  eyidence  of  user  (Morley  v,  Cliford 
(1882),  L.  B.  20  Ch.  D.  753 ;  of.  Earl 
de  la  Warr  v.  Milee  (1881),  L.  E.  17 
Ch.  Div.  536).] 

(d)  [QQ89re,  whether  this  extends  to 
an  assignable  right  to  hawk,  hunt,  fish, 
and  fowl ;  see  Wiekham  v.  Hawker 
(1840),  7  M.  &  W.  63.  It  seems  to  in- 
clude a  fishing  weir  :  see  Rolle  y.  Whyt& 
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be  taken  and  enjoyed  from  or  upon  any  land  of  our  sovereign 
lord  the  King^  his  heirs  or  snccessors,  or  any  land  being  parcel 
of  the  Duchy  of  Lancaster,  or  of  the  Duchy  of  Cornwall^  or  of 
any  ecclesiastical  or  lay  person  (a),  or  body  corporate  (except 
such  matters  and  things  as  are  herein  specially  provided  for^  and 
except  tithes^  rent^  and  services)  shall,  where  such  right,  profit, 
or  benefit  shall  have  been  actually  taken  and  enjoyed  by  any 
person  claiming  right  thereto  (6)  without  interruption  (c)  for  the 
foil  period  of  thirty  years,  be  defeated  or  destroyed  by  showing 
only  that  such  right,  profit,  or  benefit,  was  first  taken  or  enjoyed 
at  any  time  prior  to  snch  period  of  thirty  years,  but  nevertheless 
such  claim  may  be  defeated  in  any  other  way  by  which  the  same 
is  now  liable  to  be  defeated  ;  and  when  such  right,  profit,  or 
benefit,  shall  have  been  so  taken  and  enjoyed  as  aforesaid  for  the 
fall  period  of  sixty  years,  the  right  thereto  shall  be  deemed 
absolute  and  indefeasible,  unless  it  shall  appear  that  the  same 
was  taken  and  enjoyed  by  some  consent  or  agreement  (d)  ex- 
pressly made  or  given  for  that  purpose  by  deed  or  writing  (e). 
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after  sixty 
years*  enjoy- 
ment the 
right  to  be 
absolnte, 
unless  hkd  by 
consent  or 
agreement  in 
writing. 


(1868),  L.  R.  3  Q.  B.  286,  and  Leeonfield 
T.  Iffwdale  (1870),  L.  R.  5  0.  P.  667. 

The  Act  only  affects  rights,  not 
dnties:  see  Williams,  J.,  in  Peter  v. 
Jkmid  (1848),  6  C.  B.  at  p.  678.] 

(a)  [The  first  section  applies  only  to 
0BS88  where  one  man  claims  by  cnstom, 
pKesoription,  or  grant,  some  profit  or 
boDefit  to  be  taken  or  enjoyed  from  or 
upon  the  land  of  another,  and  has  no 
application  to  a  right  claimed  by  a 
copyholder  on  his  own  tenement  ac. 
oordiiig  to  the  cnstom  of  the  manor 
{Ef^mer  v.  Chance  (1866),  11  Jar.,  N. 
S.  397 ;  34  L.  J.,  Gh.  413).] 

(b)  [I.e.,  claiming  right  thereto  as  an 
easement  and  as  of  right :  see  Harhidge 
▼.  Warwick  (1849),  8  Exch.  662  ;  Gaved 
▼.  Martyn  (1865),  19  C.  B.,  N.  8.  782 ; 
and  Chamhr0  CoUiery  Co,  y.  Hop^vood 
(1886),  L.  R.  32  Oh.  Diy.  649.  Pro. 
Tided  the  enjoyment  be  as  of  right,  it 
is  immaterial  whether  it  is  had  under 
the  proper  claim  of  right :  Earl  de  la 
If  art  T.  MiUs  (1881),  L,  R.  17  Oh.  Di7. 
635. 

Bat  the  right  acquired  under  the  Act 
ow  only  he  coeztensiye  with  the  actnal 
uer :  Rammerton  y.  Honey  (1876),  24 
W.  R.  608 ;  and  per  Brett  and  Ootton, 
L  JJ.,  L.  R.  17  Oh.  Diy.  at  pp.  694, 
696.] 

(c)  [See  the  notes  to  sect.  4,  below, 
p.  182.]. 


(d)  [The  agreement  need  not  neces- 
sarily  be  signed  by  the  seryient  owner : 
see  Bewley  y.  AtkvMon  (1879),  L.  R. 
13  Oh.  Div.  288.  As  to  what  is  oon- 
stmctiye  notice  of  the  agreement  to  a 
porohaser  of  the  seryient  property,  see 
AUen,  y.  Beckhom  (1879),  L.  R.  11  Oh. 
Diy.  790.] 

(a)  [The  proyisions  of  the  first  sec- 
tions as  to  profits  ^  prendre  differ  only 
from  those  of  the  second  as  to  ease- 
ments, in  respect  of  the  length  of  the 
periods  of  nser  reqoired,  and  the  prin- 
ciples of  the  decisions  on  one  section 
are  in  almost  eyery  case  applicable  to 
the  other. 

The  statute  makes  no  change  in  the 
common  law,  1st,  as  to  the  nature  or 
extent  of  the  rights  which  can  be 
claimed  as  profits  ^  prendre,  or  as  ease- 
ments; or,  2ndly,  as  to  the  requisite 
qualities  of  the  user  by  which  they  can 
be  acquired,  yiz.,  that  it  must  be  ''  neo 
yi  nee  clam  necprecario"  (with  a  single 
exception  noticed  below)  ;  or,  drdly,  as 
to  the  admissibility  of  facts  showing 
that  the  enjoyment  could  not  possibly 
haye  been  as  of  right,  as  ex.  gr.  where 
it  is  shown  that  the  right,  if  any,  must 
haye  originated  at  a  certain  time,  when 
and  since  which  the  new  acquisition  of 
such  right  was  prohibited  by  law,  either 
in  respect  of  the  lands  oyer  which,  or 
the   persons   by  whom    the   righb   is 
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'^  Sect.  2.    And  be  it  further  enacted,  That  no  claim  which 
may  be  lawfully  made  at  the  common  law,  by  custom,  prescrip- 


olaimed;  or,  4thly,  in  so  far  aa  the 
Bhorter  periods  fnentioned  in  hath  see- 
tione  are  concerned,  in  the  admissibility 
of  any  evideooe  whatever,  except  mere 
proof  of  the  time  of  the  origin  of  the 
enjoyment,  by  which  a  olaim  at  the 
common  law  might  have  been  defeated, 
as,  for  instance,  a  licence  written  or 
parol  extending  over  the  whole  period, 
or  the  absence  and  ignorance  of  the 
persons  interested  in  opposing  the 
claim,  and  their  agents,  during  the 
whole  period.  But  in  the  case  of  the 
enjoyment  for  the  longer  periods,  all 
such  evidence  as  that  incladed  in  the 
4th  head  would  be  exdnded,  aod  the 
claim,  if  not  open  to  the  objections 
arising  under  the  1st,  2nd,  or  8rd  headsi 
would  be  indefeasible  except  by  proof 
that  the  enjoyment  was  held  under  a 
written  consent  or  agreement  made  or 
given  for  the  purpose. 

The  exception  above  mentioned  as  to 
the  qualities  of  the  user,  introduced  by 
the  statute,  is  that  of  the  case  in  which 
a  right  can  be  acquired  under  the  Act 
by  a  precarious  user.  That  is  the  case 
ox  an  enjoyment  for  either  of  the  longer 
periods  under  a  parol  licence  extending 
over  the  whole  period  and  not  renewed 
during  it.  In  this  one,  and  almost  im- 
possible instance,  a  right  may  be  ac- 
quired xmder  the  Act  by  an  enjoyment 
which  would  at  the  common  law  have 
been  bad  as  precaHoue;  this  is  fully 
explained  in  the  judgment  in  Tickle  v. 
Brown  (1836),  4  A.  &  E.  869,  and  re- 
sults mm  the  provisions  of  sects.  1 
and  2,  that  an  enjoyment  for  the  longer 
periods  shall  only  be  defeated  by  proof 
of  a  written  licence  or  agreement, 
which  involves  the  consequence  that  an 
enjoyment  may,  in  this  instance,  be  as 
of  right,  though  permissive,  unless  the 
claimant,  by  asking  for  permission  dur- 
ing the  period,  admits  that  he  then  has 
no  right,  and  so  breaks  the  continuity 
of  the  enjoyment  for  the  whole  period. 

The  practical  result  is,  that  in  the 
case  of  the  shorter  periods,  any  point 
whatever  which  might  have  been  taken 
at  the  common  law  against  a  claim  by 
prescription  or  grant,  may  be  taken 
against  a  claim  under  the  Act,  except 
one,  i.e.,  that  the  right  originated 
within  the  time  of  legal  memoiy ;  and, 
in  case  of  the  longer  periods,  any 
objection  arising  from  the  nature  or 
extent  of  the  rights  claimed,  from  de- 


fects in  the  quality  of  the  user  (except 
the  one  already  pointed  out),  or  from 
facts  showing  that  the  right  oUUmed, 
though  not  objectionable  on  either  of 
those  grounds,  is  bad  in  consequence 
of  some  prohibition  applicable  to  the 
particular  case,  may  still  be  taken. 

Moreover,  the  decisions  subsequently 
referred  to  show  that,  in  order  to  make 
out  a  case  under  the  statute,  under 
either  the  first  or  second  section,  and 
both  as  to  the  longer  and  shorter 
periods,  the  claimant  is  exposed  to 
certain  diffioalties  which  did  not  exist 
at  common  law. 

They  are  as  follows : — 

1.  The  user  must  be  proved  for  the 
period  computed  next  before  the  conu 
meneement  of  the  suit  or  action  in  which 
the  claim  is  contested.     [Sect.  4.] 

2.  An  exercise  of  the  right  by  actual 
user  must  be  proved  to  have  taken 
place  in  the  first  and  last  year  of  the 
period,  and  probably  in  every  year. 
[See,  however,  the  note  to  sect.  4.] 

8.  There  must  be  nothing  in  the  facts 
inconsistent  with  the  continuous  enjoy- 
ment of  the  profit  k  prendre  or  ease- 
ment as  such  during  the  whole  period ; 
e.g.,  unity  of  actual  possession  at  any 
time  during  the  period  would  be  fatid 
to  any  olaim  under  the  Act,  however 
small  the  interest  of  the  person  exer- 
cising  the  alleged  right  may  have  been 
in  the  land  upon  which  it  was  exercised. 
At  the  common  law,  unity  of  possession 
was  only  fatal  to  a  olaim  by  presorip- 
tion  where  the  possession  proved  was 
of  an  estate  equal  in  duration  to  the 
right  claimed,  whereas  under  Lord 
Tenterden's  Act,  any  unity  of  actual 
possession,  though  the  alleged  dominant 
and  servient  tenements  are  held  under 
different  landlords,  is  fatal  to  the  proof 
of  a  case  under  that  Act.  [See,  how- 
ever, the  note  at  p.  166.] 

4.  The  right  acquired  is  measured  by 
the  user,  and  can  be  only  coextensive 
with  it;  for  example,  in  a  claim  of 
common  by  immemorial  prescription, 
at  the  common  law,  the  fact  that  a 
house  obstructing  the  exercise  of  the 
right  on  its  site  had  stood  on  the 
common  for  two  or  three  years  before 
the  suit,  would  not  have  prevented  the 
proof  of  the  right  to  the  use  of  the 
entire  common,  including  the  site  of 
the  house ;  bat  under  Loid  Tenterden's 
Act  the  right  acquired  would  only  be 
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tion^  or  grant  (a),  to  any  way  or  other  easement  (6),  or  to  any 
watercourse  or  the  nse  of  any  water  (c),  to  be  enjoyed  or  derived 
ngpn,  oyer^  or  from  any  land  or  water  of  our  said  lord  the  King, 
his  heirs  or  successors,  or  being  parcel  of  the  Duchy  of  Lancaster 
or  of  the  Duchy  of  Cornwall,  or  being  the  property  of  any  eccle- 
siastical  or  lay  person,  or  body  corporate,  when  such  way  or  other 
matter  as  herein  last  before  mentioned  shall  have  been  actually 
enjoyed  by  any  person  claiming  right  (c2)  thereto  without  inter- 
ruption (e)  for  the  full  period  of  twenty  years,  shall  be  defeated 
or  destroyed  by  showing  only  that  such  way  or  other  matter  was 
first  enjoyed  at  any  time  prior  to  such  period  of  twenty  years, 
but  nevertheless  such  claim  may  be  defeated  in  any  other  way  by 
which  the  same  is  now  liable  to  be  defeated;  and  where  such 
way  or  other  matter,  as  herein  last  before  mentioned,  shall  have 
been  so  enjoyed  as  aforesaid  for  the  full  period  of  forty  years,  the 
right  thereto  shall  be  deemed  absolute  and  indefeasible,  unless 
it  shall  appear  that  the  same  was  enjoyed  by  some  consent  or 
agreement  expressly  given  or  made  for  that  purpose  by  deed  or 
writing  (/). 
"Sect.  8.  And  be  it  further  enacted  {g),  That  when  the  access  {h) 
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ooeztendTe  with  the  user,  and  the  site 
of  the  house  wonld  be  ezoladed.  See 
Davies  y.  Williams  (1851),  16  Q.  B. 
546,  SAd  the  diotam  of  CrassweU,  J.,  ia 
Moore  v.  Webb  (1857),  1  0.  B.,  N.  8. 
^6,  as  to  the  appUoation  of  this  to 
essements.] 

(a)  See  p.  178,  note  (c). 

(b)  [This  seoiion  does  not  apply  to 
the  easement  of  light,  whioh  is  sepa- 
ntely  dealt  with  by  sect.  3 ;  Perry  t. 
Bamee,  L.  B.  (18U1),  1  Gh.  658;  Wheaton 
T.  MapU  ^  Co.,  L.  B.  (1898),  8  Oh.  48. 
Bat  it  is  not  confined  (as  suggested  by 
Irle,  C.  J.,  in  Webb  y.  Bird  (1861),  10 
0.  Bm  N.  S.  268,  18  G.  B.,  N.  8.  841), 
to  rights  of  way  and  water :  Dalton  y. 
Angus  (1881),  L.  B.  6  H.  L.  at  p.  798,  per 
Lord  Selborne ;  Bass  y.  Gregory  (1890), 
L.  B.  25  Q.  B.  D.  481 ;  Simpson  y.  God- 
fnanehester  Corporation,  L.  B.  (1897), 
H.  L.  699.     In  DaUon  v,  Angus,  it 
appears  to  haye  been  the  general  yiew 
that  the  section  applied  only  to  affir- 
matiye    easements;    bat  the  question 
was  raised  whether  the  right  of  sop- 
port   to  bmldings  was  affirmatiye  or 
BQgatiye.  (See  Lemaitre  y.  Davis  ( 1881 ) , 
L.  B.  19  Ch.  D.  681,  and  below,  Pats 
IIL  Chap.  IV.) 

It  would  seem  that  a  pew  is  not 


within  this  section,  as  the  owner  of  the 
freehold  has  no  power  to  grant  the  use 
of  a  pew.  See  Best  on  Presumptions, 
p.  160  ;  CrUp  y.  Martin  (1876),  L.  B.  2 
Pr.  D.  15 ;  Philipps  y.  Halliday,  L.  B. 
(1891),  A.  C.  228  ;  atileman-Gibbard  y. 
Wilkinson,  L.  B.  (1897),  1  Q.  B.  749.1 

(c)  [Claim  of  right  to  adulterate  the 
water  of  a  natural  stream  is  a  claim  of 
a  "  watercourse "  within  this  section. 
Wright  y.  Williams  (1886),  1  M.  A  W. 
77 ;  Carlyon  y.  hovering  (l«57),  1  H.  A 
N.  784,  797.  A  claim  to  waste  water 
escaping  from  a  lock  is  not  a  claim  of 
a  watercourse  {Staford$hire  and  Wor- 
cestershire Canal  y.  Birmingham  Canal 
(1866),  L.  B.  1  H.  L.  254).  A  claim  of 
right  to  go  upon  another  man's  close, 
and  take  water  out  of  a  spring  there,  is 
an  sasement.3 

fd)  rSee  p.  179,  note  (&).] 
[e)  iSee  the  notes  to  sect.  4.] 
J)  [See,  as  to  this  consent,  p.  179, 
note  ((i),  and,  upon  the  whole  section, 
p.  179,  note  (e).] 

{g)  [The  Crown,  not  being  named  in 
this  section,  is  not  bound  by  it :  Perry  y. 
Eames,  L.  B.  (1891),  1  Ch.  658;  Wheaton 
T.  MapU  ^  Co.,  L.  B.  (1893),  3  Ch.  4S.] 
(h)  [I.0.,  the  access  or  freedom  of 
passage  oyer  the  seryient  tenement,  as 
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and  use  of  light  to  and  for  any  dwelling-house,  workshop,  or  other 
bailding^(a),  shall  have  been  actually  enjoyed  therewith  {b)  for  the 
full  period  of  twenty  years  without  interruption  {e),  the  rigfit 
thereto  (d)  shall  be  deemed  absolute  and  indefeasible  (e)^  any 
local  usage  or  custom  to  the  contrary  notwithstanding  {/),  unless 
it  shall  appear  that  the  same  was  enjoyed  by  some  consent  or 
agreement  expressly  made  or  given  for  that  purpose  by  deed  or 
writing  (g). 

"  Sect  4.  And  be  it  further  enacted  (h),  That  each  of  the  re- 
spective periods  of  years  hereinbefore  mentioned  shall  be  deemed 
and  taken  to  be  the  period  next  before  some  suit  or  action 
wherein  the  claim  or  matter  to  which  such  period  may  relate 


defined  by  the  aperture  in  the  dominant 
tenement :  see  Scott  ▼.  Pape  (1886),  L.  R. 
81  Oh.  Div.  664;  Barris  ▼.  De  Pinna 
(1886),  L.  B.  SB  Ch.  Div.  288 ;  Aldin  y. 
LaHmer  Clark  ^  Co.,  L.  B.  (18&4),  2 
Ch.  487.] 

(a)  [As  to  what  is  a  **bmlding" 
within  the  meaning  of  this  seotion,  see 
Duke  of  Norfolk  y.  Arhuthnot  (1880), 
L.  B.  5  C.  P.  Div.  390 ;  Harris  ▼,  De 
Pinna,  nbi  sup.  Maherley  ▼.  Dowaon, 
above,  p.  18,  was  deoided  before  the  Aot. 

(b)  '*  Seot.  2  requires  that  the  ease- 
ments there  mentioned  shall  have  been 
enjoyed  by  persons  'claiming  right 
thereto ; '  but  in  seot.  8,  whioh  relates 
to  the  aeoess  of  light,  there  is  no  snoh 
expression,  and  I  think  the  omission  is 
made  purposely;"  per  Maule,  B.,  in 
Flight  V.  Thomaa,  11  Ad.  &  £.  696.  Of. 
Mayor  qf  London  v.  P&wierera*  Company 
(1842),  2  Moo.  A  Bob.  409;  FreuoenY. 
Philippe  (1861),  11  C.  B.,  N.  8.  449; 
Simper  v.  Foley  (1862),  2  J.  <fe  H.  666. 

But  the  access  of  light  must  be  en- 
joyed as  an  ea>sement;  [and  therefore 
an  enjoyment  while  the  dominant  and 
servient  tenement  are  in  the  same  occu- 
pation will  not  do;  Earhidge  v.  War- 
wiek  (1849),  8  Ezch.  662 ;  Ladyman  t. 
Grave  (1871),  L.  B.  6  Ch.  763. 

The  period  of  enjoyment  begins  as 
soon  as  the  windows  are  put  in  the 
dominant  bouse,  capable  of  beingopened 
and  shut  and  of  admitting  light.  It  is 
not  necessary  that  the  house  should  be 
occupied,  or  that  the  light  should  have 
been  continuously  admitted :  Cotirtauld 
V.  Legh  (1869),  L.  B.  4  Ezch.  126; 
Cooper  V.  Strdker  (1888),  L.  B.  40  Ch. 
D.  21 ;  Collis  V.  Langdon,  L.  B.  (1894), 
3  Oh.  669.] 

(c)  [See  notes  to  sect.  4.] 


(d)  [I.e.,  the  right  to  the  same 
and  use  of  light  to  and  for  any  build- 
ing: per  Fry,  L.  J.,  in  Scott  v.  Pape^ 
nbi  sup.    See  below.  Part  Y.  Chap.  II.] 

(«)  [The  right  exists  not  only  daring 
the  continuance  of  the  interest  of  the 
person  by  whom  the  enjoyment  was 
had,  but  as  an  easement  attached  to 
the  fee  simple  of  the  dominant  tene- 
ment :  Bright  v.  Walker  (1884),  1  0.  M. 
&  B.  211;  Roheon  v.  Edwards,  L.  B. 
(1898),  2  Oh.  146  ;  Wheaton  v.  Maple  ^ 
Co.,  L.  B.  (1898),  3  Oh.  48,  66.  In  the 
heed-note  to  Frewen  v.  Philippe  (1861), 
11  0.  B.,  N.  8.  449,  the  concluding 
words  "  as  against  the  other  "  should  be 
omitted.] 

(/)  ICooper  Y.  Huhhuck  (1862),  12  C. 
B.,  N.  S.  466 ;  Truscott  v.  Merchant 
Taylors*  Company  (1856),  ubi  sup.  The 
statute  has  not  altered  the  law  as  to 
the  nature  and  extent  of  light  to  whioh 
the  dominant  tenement  is  entitled  {KM 
T.  Pearson  (1871),  L.  B.  6  Ch.  809).] 

ig)  [See  p.  179,  note  (d).  Where  a 
lessor  granted  a  lease  of  a  house  with 
the  legal  and  reputed  appurtenances, 
**  except  rights,  if  any,  restricting  the 
free  use  of  adjoining  land,  or  the  con- 
version or  appropriation  at  any  time 
hereafter  of  such  land  for  building  or 
other  purposes,  obstructive  or  other- 
wise,*' it  was  held  that  these  words, 
although  sufficient  to  negative  the  im- 
plied grant  of  light  (above,  p.  96),  were 
not  a  "  consent  or  agreement  "  within 
this  section  so  as  to  prevent  the  statute 
from  running  as  from  the  date  of  the 
grant;  Mitchell  v.  Cantrill  (1887),  L.  B. 
87  Ch.  Div.  66 ;  diet.  Haynes  ▼.  King, 
L.  B.  (1893),  3  Oh.  489.] 

{h)  Note  Uie  qualification  of  this 
tioo  by  seot.  7. 


BY   PEESCRIPTION. 


183 


shall  have  been  or  shall  be  brought  into  question  (a)^  and  that  no 
act  or  other  matter  shall  be  deemed  to  be  an  iiiterrnption,  within 
the  meaning  of  this  statute^  unless  the  same  shall  have  been  or 
shall  be  submitted  to  or  acquiesced  in  for  one  year  (6),  after  the 
party  interrupted  (c)  shall  have  had  or  shall  have  notice  thereof, 
and  of  the  person  making  or  authorizing  the  same  to  be  made  (d). 


2& 


3  Will.  4, 
0.71. 


(a)  [Tbe  right  niDBt  be  laid  twenty 
yean  before  the  oommenoement  of  the 
goit  and  not  before  the  injury  oom- 
platned  of  :  Wright  r,  Williama  (1836), 
1  M.  A  W.  77;   Richards  v.  Fry  (1888), 

7  A.  &  E.  693 ;  night  v.  Thomcus  (1841), 
SCI  St  Fin.  242,  per  Lord  Oottenham ; 
TUHry  v.  Silva  (1890),  L.  R.  45  Oh. 
DiT.  98.  Bat  an  enjoyment  next  before 
any  action  or  salt  in  whioh  the  claim  is 
brought  into  qaestion  confers  a  right 
which  may  be  set  up  in  every  sab- 
sequent  aotion  and  sait:  Cooper  ▼. 
Siibhuclc  (1862),  12  G.  B.,  N.  S.  456, 
Williams,  J.,  diss. 

It  had  been  held  or  hinted  that,  in 
ordsr  to  snpport  the  plea  of  enjoyment 
doiiog  the  period,  actual  user  must  be 
profod  in  the  first  and  in  the  last  years 
of  the  period  relied  upon  (see  Carr  y. 
Fotter  (1842),  3  Q.  B.  581,  11  L.  J., 
(J.  B.  284;  Bailey  v,  Appleyard  (1838), 

8  A.  &  E.  161;  Parker  v.  Mitchell 
(ISIO),  11  ▲.  A  E.  788).  And  in  Lowe  ▼. 
Carpenter  (1851),  6  Exch.  825,  20  L.  J., 
£xch.  374,  it  was  also  suggested  by 
Pirke»  B.,  that  an  act  of  user  in  every 
year  of  the  period  should  be  shown  to 
have  taken  place.  But  in  Hollins  v. 
Ytmey  (1884),  L.  B.  13  Q.  B.  Div.  304, 
the  Court  of  Appeal  declined  to  recog- 
nize any  soch  rule,  and  held  the  trae 
rale  to  be  that  "  a  cessation  of  user 
which  eacludee  an  inference  of  actual 
eDJq7ment  as  of  right  for  the  statutory 
pmod  will  be  fatal  at  whatsoever  por- 
tioQ  of  the  period  the  cessation  occurs, 
and,  on  the  other  hand,  a  cessation  of 
user  which  does  not  exclude  such  in- 
fereuoe  is  not  fatal,  even  although  it 
occurs  at  the  beginning,  or  the  end,  of 
the  period."  In  the  case  itself,  the 
user  bad  been  so  rare  as  not  to  raise  an 
inferenoe  of  continoons  and  open  en- 
joTment  during  the  statutory  period. 
(?f.  per  James,  L.  J.,  in  Barl  de  la  Warr 
T.  MiUs  (1881),  L.  B.  17  Ch.  Diy.  at  p. 
GOO ;  and  see  Laweon  v.  Langley  (1836), 
4A&E.  890. 

It  seems  impossible  to  reconcile  the 
dictum  of  Patteson,  J.,  in  Payne  v. 
Shedden  (1834),  1  M.  &  Bob.  383,  that 
the  use  of  a  way  for  ten  years,  and  an 


agreement  for  the  next  ten  to  discontinue 
the  user,  retaining  the  right,  would  be 
sufficient  under  the  Act,  with  the  de- 
cisions in  the  cases  cited.] 

(b)  An  uninterrnpted  enjoyment  of 
more  than  nineteen  years  cannot  be 
defeated  by  an  interruption,  not  ac- 
quiesced in,  of  less  than  a  year.  Flight 
V.  Thomas  (1840),  8  C).  &  Fin.  231; 
[see  this  case  explained  by  Lord  Camp- 
bell, in  Eaton  v.  Swansea  Watenoorks 
Company  (1881),  17  Q.  B.  272.  But  it 
does  not  follow  that  an  inchoate  right 
claimed  by  upwards  of  nineteen  years' 
enjoyment  will  be  protected  by  injunc- 
tion; Bridewell  Hospital  y,  TTard  (1893), 
62  L.  J.  Ch.  270,  68  L.  T.  212,  8  B. 
228  ;  Lord  Battersea  v.  Commissioners  of 
Setvers,  L.  B.  (1895),  2  Ch.  708. 

As  to  what  amounts  to  acquiescence 
in  an  interruption,  see  Olover  v.  Cole* 
man  (1874),  L.  B.  IOC.  P.  108;  War. 
rick  V.  Queen's  College  (1870),  L.  B.  10 
Eq.  105;  Seddon  r.  Bank  of  Bolton 
(1882),  L.  B.  19  Ch.  D.  462.] 

(c)  Per  Parke,  B.,  in  Flight  v.  Thomas 
(1840),  11  A.  <fe  E.  699.  "  Sect.  4  speaks 
of  the  party  interrupted.  The  statute 
seems  to  contemplate  interruption  of 
the  right,  not  of  the  period." 

(d)  [To  constitute  an  interruption 
under  this  section,  it  is  essential  that 
there  should  be  "  an  actual  discontinu- 
ance" of  the  enjoyment  in  fact,  by 
reason  of  an  obstruction  submitted  to 
and  acquiesced  in  for  a  year  (Plasterers' 
Company  v.  Parish  Clerks^  Company 
(1851),  6  Exch.  630) ;  but  repeated  in- 
terruptions in  fact,  though  each  too 
short  to  operate  as  **  an  interruption," 
as  defined  by  this  section,  may  yet  be 
sufficient,  and  are  good  evidence,  to 
show  that  the  user  all  through  was 
''contentious,"  and  so  not  a  user  "as 
of  right "  withiD  the  statute.  Eaton  y. 
Stcansea  Watenvorks  Company  (1861), 
17  Q.  B.  267  ;  and  see  Rogers  v.  Taylor 
(1858),  2  H.  ft  N.  828 ;  GaU  v.  Ahhot 
(1862),  8  Jur.,  N.  8.  987 ;  Bennison  y. 
Cartwright  (1864),  5  B.  ft  8.  1;  War- 
rick y.  Queen^s  College,  Oxford  (1871), 
L.  B.  6  Ch.  728 ;  Glover  y.  Coleman 
(1874),  L.  B.  10  C.  P.  108;  and  per 
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In  aotions  on 
tbe  oase  the 
claimant  may 
allege  Mb 
right  gene- 
rally, as  at 
preient. 

In  pleas  to 
trespass  and 
other  plead- 
ings, where 
party  nsed  to 
allege  his 
olaim  from 
time  imme- 
morial, the 
period  men- 
tioned in  this 
Aet  may  be 
alleged;  and 
exceptions  or 
other  matters 
be  replied 
specially. 


"  Sect  5.  And  be  it  further  enacted.  That  in  all  actions  npon 
the  case  and  other  pleadings,  wherein  the  party  claiming  may  now 
by  law  allege  his  right  generally^  without  averring  the  existence 
of  such  right  from  time  immemorial,  such  general  allegation  shall 
still  be  deemed  sufficient^  and  if  the  same  shall  be  denied,  all 
and  every  the  matters  in  this  Act  mentioned  and  provided  which 
shall  be  applicable  to  the  case,  shall  be  admissible  in  evidence  to 
sustain  or  rebut  such  allegation;  and  that  in  all  pleadings  to 
actions  of  trespass,  and  in  all  other  pleadings  wherein,  before 
the  passing  of  this  Act,  it  would  have  been  necessary  to  allege 
the  right  to  have  existed  from  time  immemorial, it  shall  be  sufficient 
to  allege  the  enjoyment  thereof  as  of  right  (a)  by  the  occupiers 
of  the  tenement  in  respect  whereof  the  same  is  claimed  (6)  for 
and  during  such  of  the  periods  mentioned  in  this  Act  as  may  be 
applicable  to  the  case,  and  without  claiming  in  the  name  or  right 
of  the  owner  of  the  fee,  as  is  now  usually  done ;  and  if  the  other 


Bowen,  J.,  in  Dalton  ▼.  Angus  (1861), 
L.  K  6  App.  Cas.  at  p.  786.  An  inter- 
raption  which  flaotaates  daring  the 
year,  snoh  as  a  pile  of  oases  from  time 
to  time  removed  and  renewed,  is  not 
enongh;  Presland  v.  Bingham  (1889), 
L.  B.  41  Ch.  DiT.  268.] 

(a)  The  omission  of  these  words  in  a 
plea  will  make  it  bad,  even  after  yer- 
diet :  Hcl/ord  ▼.  Hankinaon  (1844),  6  Q. 
B.  684;  [and  it  was  in  one  case  laid 
down  that  they  would  be  necessary  in 
a  plea  founded  upon  the  eojoyment  of 
light  under  s.  3  :  Uarhidge  v.  Wartoick 
(1849),  3  Sxoh.  562,  per  Parke,  B.  But 
the  point  was  not  essential  to  the  de- 
cision in  that  case,  and  the  opinions 
expressed  in  the  judgments  in  Merchant 
Taylors*  Conypany  t.  Truscottt  Frewen 
▼.  Philipps,  and  Ladyman  v.  Oravs,  nbi 
sup.,  show  that  they  would  not.] 

(b)  [The  words  "the  tenement  in 
respect  whereof  the  same  is  claimed," 
in  this  section,  have  given  rise  to  a 
question,  whether  rights  of  common  in 
gross  and  other  incorporeal  rights  in 
gross  are  within  the  statute,  and  can 
be  claimed  under  it. 

The  first  and  second  sections  expressly 
extend  to  "  any  claim  which  may  law- 
fully be  made,  by  custom,  prescription, 
or  grant,  at  the  common  law;"  and  it  is 
beyond  all  doubt  that  rights  of  common 
in  gross  and  other  iocorporeal  rights 
in  gross  may  lawfully  be  claimed  at 
common  law.  Such  rights  are  equally 
within  the  mischief  against  which  the 
Act  was  directed,  and  ought  not,  it 


was  said,  to  be  held  excluded  merely 
because  the  form  of  pleading  mentioned 
in  sect.  6  is  ooly  appropriate  to  rights 
appurtenant.  Parke,  B.,  in  Welcome  y. 
Upton  (1839),  6  M.  &  W.  404,  says,  "  I 
am  not  sure  that  by  a  liberal  oonstmo- 
tion  of  the  6&h  section  it  might  not  be 
made  to  indude  them,"  %.e,,  rights  in 
gross. 

The  question  was  considered  but  not 
decided  in  Bail^  ▼.  Stephens  (1862),  IZ 
G.  B.,  N.  S.  113,  and  Mounsey  ▼.  Ismay 
(1866),  3  H.  &  G.  498.  But  in  tyhuttU- 
worth  ▼.  Le  Fleming  (1865),  19  0.  B., 
N.  8.  687,  it  was  decided  that  sooh  a 
right  is  uot  within  the  Aot.  The  de- 
fendant there  claimed  that  he  and  bis 
auc«stor  had  for  thirty,  and  sixty  years 
before  the  action,  eo joyed  the  right  of 
fishing  in  Goniston  Lake,  and  landing 
their  nets  on  its  banks.  The  Gonrt 
held  the  plea  bad.  They  said  that  the 
6th  section  gave  the  key  to  the  true 
construction  of  the  Act.  It  '*  professes 
to  enact  forms  of  pleading  applicable 
to  all  rights  within  the  Aot  theretofore 
elaimed  to  have  existed  from  time  im- 
memorial, which  forms  it  deolacea  shall 
in  such  cases  be  sufficient.  Those  forms 
have  clear  relation  to  rights  which  are 
appurtenant  to  land,  and  to  snoh  rights 
only.  The  whole  prindple  of  the  plead- 
ing  assumes  a  dominant  tenement,  and 
an  enjoyment  as  of  right  by  the  occu- 
piers of  it.  The  proof  must,  of  course, 
follow  and  support  the  pleading.  It  is 
obyious  that  rights  claimed  in  gross 
cannot  be  so  pleaded  or  proTcd."] 
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party  sliall  intend  to  rely  on  any  proviso,  exception,  incapacity^ 
disability^  contract,  agreement,  or  other  matter  hereinbefore 
mentioned,  or  (a)  on  any  canse  or  matter  of  fact  or  of  law  not 
inconsistent  with  the  simple  fact  of  enjoyment  {b),  the  same  shall 
be  apeciaUy  alleged  and  set  forth  in  answer  to  the  allegation  of 
the  party  claiming,  and  shall  not  be  received  in  evidence  on  any 
general  traverse  or  denial  of  snch  allegation. 

"  Sect.  6.  And  be  it  farther  enacted.  That  in  the  several  cases 
mentioned  in  and  provided  for  by  this  Act^  no  presumption  shall 
be  allowed  or  made  in  favour  or  support  of  any  claim,  upon  proof 
of  the  exercise  or  enjoyment  of  the  right  or  matter  claimed  for 
any  less  period  of  time  or  number  of  years  than  for  such  period 
or  number  mentioned  in  this  Act  as  may  be  applicable  to  the 
case  and  to  the  nature  of  the  claim  (c). 

''Sect.  7.  Provided  also^  That  the  time  daring  which  any 
person,  otherwise  capable  of  resisting  any  claim  to  any  of  the 


2  &  8  Will  4, 
C.71. 


No  preiomp* 
tion  to  be 
allowed  from 
shorter 
periods  than 
are  hereiD 
mentioned  as 
applicable. 


Proviso  for 
disabilities. 


(a)  [The  diaabilitiee  mentioned  in 
test.  7  fall  within  this  altematiTe,  even 
if  they  are  ezcladed  from  the  first 
bcanoh  of  the  alternative  by  the  nse  of 
the  word  "  hereinbefore."] 

(h)  [This  means  any  matter  of  faot 
or  law  not  inconsistent  with  the  simple 
hd  of  enjoyment  as  required  by  the 
statuUf  i.e.f  a  continaons  enjoyment  as 
of  right  {TickU  y.  Broum  (1886),  4  A.  & 
£.  369,  382),  and  as  an  easement  (Onley 
T.  Gardiner  (1838),  4  li.  &  W.  486). 
ADdfOODseqnently,  any  fact  inconsistent 
with  the  former,  saoh  as  permission 
Mked  at  any  time  daring  the  period 
[Tidde  r.  Broion,  nbi  snp. ;  Beasley  t. 
Clarke  (1836),  2  Bing.  N.  C.  706),  or 
with  the  latter,  snch  as  unity  of  actnal 
poMBSsion  at  any  time  daring  the  period, 
or  8och  a  state  of  the  ownership  of  the 
alleged  dominant  and  seirient  tenement 
as  that  there  conld  not  be  an  enjoyment 
as  of  right  (as  in  Warhurton  v.  Parke 
(1857),  2  H.  ft  N.  64,  where,  during 
part  of  the  period,  the  reversioner  of 
the  tenants  exeroising  the  alleged  right 
irs8  tenant  for  life  of  the  land  over 
which  it  was  exercised),  may  be  proved 
apoD  a  mere  traTcrse  of  the  enjoyment. 

Bat  aoything  not  inconsisteat  with 
noh  enjoyment,  as  ex.  gr.,  a  lioeooe  ex- 
tending over  the  whole  period  {Tickle  ▼. 
Bnwn,  abi  sap. ;  a  tenancy  for  life  or 
other  of  the  disabilities  inoladed  in 
Mot.  7  {Pye  ▼.  Mwnford  (1848),  11  Q. 
fi.  666);  saoh  facu  as  that  during 
the  first  port  of  the  period  of  enjoy- 
Dent,  the  aser  was  by  virtoe  of  the 


proyisions  of  an  Act  of  Parliament, 
bat  was  continned  after  they  had 
ceased  to  be  in  force,  and  that  there 
had  been  no  right  in  existence  before 
the  Act  (Kinloch  y.  Nevile  (1840), 
6  M.  ft  W.  795) ;  cannot  be  given  in 
evidence  npon  a  traverse  of  a  plea 
under  the  statute,  but  must  be  spec^ly 
replied. 

The  difficulties  to  which  a  plaintiff 
was  formerly  exposed  upon  qaestioos 
of  this  kind  have  been  removed  by 
alterations  iu  the  Uw  of  pleading;  they 
never  can  arise  in  cases  where  the 
question  is  raised  npon  a  traverse  of  a 
right  alleged  in  general  terms,  as  in 
the  caee  of  a  declaration  alleging  a 
right  to  an  easement  by  reason  of  the 
possession  of  a  tenement;  in  sooh 
cases,  the  defendant  may  take  every 
possible  objection  under  the  Act  a  pen  a 
mere  traverse  of  the  right  so  alleged  : 
see  chapter  on  Pleading,  post.] 

(c)  See  Bright  v.  Walker  (1884),  1 
C.  M.  ft  B.  211.  [User  for  a  less  period 
than  the  prescribed  number  of  years  is 
not  wholly  inoperative ;  it  may,  in  con- 
junction with  other  circumstances,  bear 
its  natural  weight  as  evidence  of  a 
grant.  Thus,  taking  ritreous  sand  from 
copyhold  tenements  by  copyholders  for 
less  than  thirty  years,  coupled  with 
evideiioe  of  taking  other  sand  from  the 
copyhold  for  more  than  thirty  years, 
was  held  to  prove  an  immemorial 
custom  to  take  sand  generally.  (Han. 
mer  V.  Chance  (1866),  11  Jur.,  ^\  S. 
397 ;  84  L.  J.,  Ch.  413.)] 
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Time  ex- 
oladed  in 
oomputiogthe 
term  of  forty 
years  ap. 
pointed  by 
this  Act  in 
favour  of  the 
reversioner  of 
the  servient 
tenement. 


Not  to  extend 
to  Scotland. 


matters  before  mentioned,  shall  have  been  or  shall  be  an  infant, 
idiot,  non  compos  mentis,  feme  coyert,  or  tenant  for  life,  or  during 
which  any  action  or  suit  shall  haye  been  pending,  and  which  shall 
haye  been  diligently  prosecuted  until  abated  by  the  death  of  any 
party  or  parties  thereto,  shall  be  excluded  in  the  computation 
of  the  periods  hereinbefore  mentioned,  except  only  in  cases 
where  the  right  or  claim  is  hereby  declared  to  be  absolute  and 
indefeasible  (a). 

"  Sect.  8.  Provided  always,  and  be  it  further  enacted.  That 
when  any  land  or  water  upon,  over,  or  from  which  any  such  way 
or  other  convenient  (6)  watercourse  or  use  of  water  shall  have 
been  or  shall  be  enjoyed  or  derived,  hath  been  or  shall  be  held 
under  or  by  virtue  of  any  term  of  life,  or  any  term  of  years 
exceeding  three  years  from  the  granting  thereof,  the  time  of  the 
enjoyment  of  any  such  way  or  other  matter  as  herein  last  before 
mentioned,  daring  the  continuance  of  such  term,  shall  be  excluded 
in  the  computation  of  the  said  period  of  forty  years  (c),  in  case 
the  claim  shall  within  three  years  next  after  the  end  or  sooner 
determination  of  such  term  be  resisted  by  any  person  entitled  to 
any  reversion  expectant  on  the  determination  thereof  (<2). 

"  Sect.  9.  And  be  it  further  enacted,  That  this  Act  shall  not 
extend  to  Scotland  [or  Ireland  (e).]  " 


(a)  Sect.  7  most  be  read  with  sect.  4, 
and  the  period  of  any  tenancy  for  life 
most  be  excluded,  [if  properly  pleaded  J 
in  the  compatation  of  the  periods  of 
thirty  years :  Clayton  v.  Gorby  (1842),  2 
Gale  &  D.  174 ;  [2  Q.  B.  818,  8.  G. ;  Pye 
Y.  Mumford  (1848),  11  Q.  B.  666.  It 
appears  from  the  judgments  in  these 
cases,  that  if  the  tenancy  for  life  be  re- 
plied to  a  plea  of  enjoyment  under  the 
Act,  the  defendant  may  show,  by  way 
of  rejoinder,  that  he  has  had  an  enjoy, 
ment  for  the  required  period,  excluding 
the  time  of  tbac  tenancy,  such  -period 
being  "  constructively  **  next  before  the 
suit ;  but  that  if  the  plaintiff  does  not 
reply  the  tenancy,  but  simply  traverses 
the  enjoyment,  the  case  will  be  deter- 
mined as  if  there  had  been  no  tenancy 
for  life  at  all.  See  also  the  observa- 
tions of  Parke,  B.,  in  Onley  ▼.  Gardiner 
(1838),  4  M.  &  W.  500,  as  to  the  effect 
of  excluding  the  period,  being  in  effect 
to  increase  the  total  required  period  of 
enjoyment,  and  not  simply  to  connect 
two  discontinuous  periods  absolutely 
excluding  the  time  of  disability.] 

(6)  [See  below,  p.  188.] 


(c)  [The  judg^  of  the  Court  of 
Queen's  Bench  Uid  down  in  the  case  of 
Palh  T.  Skinner  (1852),  18  Q.  B.  568, 
that  the  8th  section  applies  only  to  the 
period  of  forty  years,  and  therefore 
that  the  time  during  which  the  pre- 
mises are  under  lease  for  a  term 
exceeding  three  years  is  not  to  be  ex- 
cluded in  the  compntation  of  the  period 
of  twenty  years'  enjoyment  of  a  right 
of  way  ;  but  the  question  whether  the 
tenancy  for  years,  though  not  to  he 
absolutely  excluded  under  sect.  8,  might 
not  be  made  use  of  in  another  way  to 
defeat  the  user,  is  quite  a  different 
matter.    See  post,  p.  197,  note.] 

(d)  [In  Symons  ▼.  Leaker  (1885),  L. 
B.  15  Q.  B.  D.  629,  Field  and  Manisty, 
JJ.,  acting  upon  an  opinion  expressed 
by  Jessel,  M.  R.,  in  Laird  ▼.  Briggs  (1881), 
L.  B.  19  Ch.  Div.  22,  held  that  "  rever- 
sion  "  does  not  include  "  remainder."] 

(e)  By  21  A  22  Vict.  c.  42,  the  Act  is 
extended  to  Ireland  from  and  after  the 
1st  January,  1859.  And  by  87  ft  88 
Vict.  c.  85  (the  Statute  Law  Revision 
Act,  1874),  the  words  "or  Ireland"  are 
struck  out  of  sect.  9;  and  sect.  10, 
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With  the  exception  of  the  right  to  light,  two  distinct  periods  Effect  of  the 
of  nser  with  respect  to  easements  are  specified  by  the  recent  Pre-  j^^^^  ^^^ 
scription  Act.  As  far  as  concerns  the  shorter  period  fixed — an 
eojoyment  for  twenty  years — the  statnte  seems  to  be  merely  a 
declaration  in  accordance  with  the  law  as  it  before  stood  (a) ;  it 
enacted  only  that  the  right  should  not  be  defeated  by  showing 
the  commencement  of  such  nser  to  have  been  within  the  time  of 
legal  memory,  bat  allowing  snch  nser  to  be  defeated  in  any  other 
way  by  which  its  effect  might  previously  have  been  destroyed. 

The  enactment  as  to  the  longer  period  of  forty  years  materially 
restricts  the  common  law  modes  of  defeating  the  effect  of  nser 
of  an  easement,  declaring  that  nser  for  that  time  shall  give  an 
absolute  and  indefeasible  right  {b),  notwithstanding  any  personal 
disability  on  the  part  of  the  owner  of  the  servient  inheritance  (e), 
nnless  it  shall  appear  that  the  same  was  enjoyed  under  some 
consent  or  agreement  by  deed  or  writing. 

In  all  cases  in  which  an  easement  is  claimed  under  the  statute 
by  user,  such  user  must  be  shown  to  have  existed  during  the 
requisite  periods  immediately  preceding  the  commencement  of 
aome  suit  or  action  wherein  the  claim  or  matter  to  which  such 
period  may  relate  shall  come  in  question  (c2). 

Where,  however,  the  servient  tenement,  upon,  over,  or  from  Bzoeption  for 
which  any  sach  way,  or  other  conyenient  watercourse,  or  use  of  ^"'""•^ 
water,  shall  have  been  or  shall  be  claimed  or  derived,  has  been 
held  during  the  whole  or  any  part  of  the  forty  years,  "  under  any 
term  of  life  or  any  term  of  years  exceeding  three  years  from  the 
^Dting  thereof,''  "  the  time  of  the  enjoyment  daring  the  con- 
tinuance of  such  term  shall  be  excluded  in  the  computation/' 
provided  that  the  claim  to  the  easement  founded  on  the  user 
aball  be  resisted  by  the  reversioner  within  three  years  after  the 
determination  of  such  term  (e). 


which  enacts  that  the  Act  shall  oom- 
meoce  and  take  effeot  on  the  first  day 
of  Michaelmas  Term  then  next  ensa- 
ing,  and  sect.  11,  which  allows  it  to  be 
smeoded  daring  the  session,  are  re- 
pealed. 

(a)  [In  Pcdk  y.  Shinner,  nbi  snp., 
Erie,  J.,  said,  "  the  statnte  makes  no 
difference  in  the  modes  of  defeating 
the  aaer,  except  as  it  provides  that  it 
ehall  not  be  defeated  by  proof  of  origin 
at  gome  time  prior  to  the  twenty 
years  ;"  bnt  the  proposition  in  the  text 
mnst  be  taken  with  some  qnalifioation, 


in  oonseqnenoe  of  the  provisions  of 
sect.  4,  and  the  decisions  therenpon, 
the  effect  of  which  is  to  expose  the 
claimant  to  some  diffionlties  first  in- 
trodoced  by  the  Act,  and  mentioned 
ante,  p.  180,  note.] 

(b)  Sect.  2. 

(c)  Sect.  7. 

{d)  Sect.  4;  see  p.  188,  ante,  note. 

(«)  WHght  Y.  Williama  (1886),  1  M. 
A  W.  77  ;  OnUu  v.  Gardiner  (1838),  4 
K.  &  W.  496;  Richards  ▼.  Fry  (1888), 
7  A.  <fe  E.  698 ;  Jones  ▼.  Price  (1836),  3 
fiing.  N.  G.  62  ;  3  Scott,  376;  (Laird  ▼. 
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Ezoeption  for 
dinbillties. 


The  peculiar  language  of  this  section  (s.  8)  must  be  observed. 
It  is  not  in  terms  extended  to  every  description  of  easement  as  in 
the  2nd  section,  but  is  confined  '^  to  a  way  or  other  convenient 
watercourse  or  use  of  water/'  **  No  doubt,''  said  Parke,  B.,  in 
Wright  v.  Williams  (a),  **  there  is  a  mistake  in  the  8th  section, 
probably  a  miscopying  in  the  insertion  of  the  word  '  convenient ' 
instead  of  '  easement.' "  If  the  word  easement  were  substituted, 
as  suggested  by  the  learned  judge,  the  language  of  the  two 
sections  would  be  identical. 

No  case  has  yet  arisen  in  which  the  Courts  have  been  called 
upon  to  decide  whether  effect  could  be  given  to  the  presumed 
intention  of  the  legislature,  or  whether  the  exemption  must  be 
strictly  confined  to  the  two  kinds  of  easement  mentioned  in  the 
statute  (6).  It  may,  however,  be  suggested  that  by  reading 
''convenience"  instead  of  ''convenient,"  a  word  which  in  the 
old  books  is  synonymous  with  easement,  the  language  would  be 
sufficient  to  give  effect  to  the  intentions  of  the  framers  of  the 
statute,  without  any  violent  perversion  of  the  words. 

After  an  enjoyment  of  forty  years,  the  extent  of  the  exemption 
contained  in  the  8th  section  appears  to  amount  to  this: — ^The 
period  during  which  the  owner  of  the  servient  inheritance  has  not 
been  "valens  agere,"  in  consequence  of  the  existence  of  a  lease 
for  life  or  for  more  than  three  years,  is  altogether  excluded  in  the 
computation  of  the  time  during  which  the  user  has  been  enjoyed,, 
provided  he  contests  the  claim  within  three  years  after  the  lease 
expires ;  so  that  if  the  first  twenty  of  the  forty  years'  user  were 
had  at  a  time  when  the  servient  tenement  was  not  so  held  under 
lease,  the  owner  of  such  tenement  would  be  barred,  even  though 
he  brought  his  action  within  the  three  years  from  the  expiration 
of  the  lease ;  and  it  would  also  seem  that  for  the  same  reason  he 
would  equally  be  barred,  though  the  tenement  had  been  held 
during  the  first  eighteen  and  the  last  two  years  of  the  forty  with- 
out lease,  the  tenement  being  held  on  lease  daring  the  intervening- 
period  of  twenty  years;  the  time  of  user  during  the  leases  is 


Briggt  (1881),  L.  B.  16  Gh.  D.  440,  19 
Oh.  DiT.  22 ;  8ymon$  y.  Leaker  (1885), 
L.  R.  16  Q.  B.  D.  629.] 

(a)  1886,  1  M.  &  W.  77.  [The  sog. 
geition  does  not  appear  by  the  report 
to  haye  been  made  by  the  Judge  in  this 
oaae ;  but  it  is  found  in  oounsel's  argu- 
ments, as  reported  in  Tyr.  A  Gra.  at  p. 
890.] 


(6)  See  Lyde  y.  Barnard  (1836),  1  M. 
A  W.  101,  obseryations  of  the  judges 
upon  the  word  **  upon,"  in  stat.  9  Greo. 
4,  o.  14,  8.  6 ;  and  Wright  v.  Williams 
(1836),  1  M.  A  W.  77.  [In  Laird  y. 
BHggs  (1881),  L.  B.  19  Ch.  Diy.  22,  the 
point  was  expressly  kept  open  by  the- 
Court  of  Appeal.] 
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simply  to  be  exolnded,  and  there  appears  to  be  nothing  to  pre-  Bzoeption  for 
rent  the  tacking  together  of  the  two  periods  of  eighteen  and  two  ***  ^  ^^' . 
years  daring  which  there  has  been  a  valid  user.  This  pointy  it  is 
traei  has  not  yet  arisen ;  but  the  case  appears  to  be  exempted 
from  the  mle  requiring  twenty  years'  enjoyment  next  before 
action  brought^  by  the  express  enactment  of  the  statute — that 
the  time  daring  which  the  property  was  so  held  on  lease  shall  be 
exdnded  from  the  computation  of  the  period  of  forty  years  (a). 

Supposing,  then^  that  the  period  daring  which  the  servient 
tenement  has  been  so  in  lease  is  simply  to  be  excluded  in  the 
computation  of  the  time,  and  to  be  considered  in  law  as  though  it 
had  never  been,  a  further  question  arises  whether  the  user,  during 
the  remaining  twenty  years,  when  there  was  no  such  demise,  can 
be  defeated  as  in  ordinary  cases ;  for  instance,  by  showing  that 
the  owner  of  the  inheritance  was  during  the  whole  or  part  of  that 
time  under  a  disability.  By  the  7th  section,  the  provision  in 
favour  of  disabilities  does  not  apply  to  the  cases  ''  where  the  right 
or  daim  is  declared  to  be  absolute  and  indefeasible ; "  and  it  may 
be  urged  that  the  policy  of  the  law  is,  after  so  long  an  enjoyment, 
to  clothe  such  user  with  the  legal  right  without  allowing  the 
general  object  to  be  defeated  by  too  minute  provisions.  To  this, 
however,  it  may  be  replied  that  if  the  period  of  the  subsistence  of 
the  lease  is  to  be  excluded,  the  reversioner  does  not  obtain  com- 
plete protection  unless  he  stands  in  the  same  position  to  all 
intents  and  purposes  as  he  would  do  in  the  ordinary  case  of  a 
Qser  of  twenty  years,  when  the  servient  tenement  was  not  under 
lease;  and  the  words  of  the  7th  section  of  the  statute  may  be 
satisfied  by  supposing  it  to  mean  only  that,  in  the  computation  of 
the  period  of  forty  years,  for  the  purpose  of  throwing  upon  the 
owner  of  the  inheritance  the  onus  of  showing  that  he  was  under 
the  particular  disability  of  a  reversioner,  no  time  of  general  disabi- 
lity is  to  be  deducted ;  but  that  the  fact  of  his  being  a  reversioner 


(a)  [The  views  of  the  learned  aafchor 
•re  oonfirmed  bj  the  jadgmenta  of  the 
Goon  of  Qaeen's  Bench  in  Clayton  v. 
Corby  (iai2),  2  Q.  B.  813,  and  Pye  v. 
MfMford  (1849),  11  Q.  B.  676,  upon  the 
eBect  of  exolading  the  periods  of  dts- 
sbnitf  under  sect.  7.  They  are  ex- 
olnded  for  the  benefit  of  the  person 
niisting  the  claim,  and  not  of  the 
ponon  setting  it  np;  if,  therefore, 
(here  has  in  fact  been  an  interruption 


by  the  tenant  for  life  or  other  oooor- 
rence  daring  the  tenancy  affeeting  the 
enjoyment,  this  maj  be  shown,  in  order 
to  defeat  the  claim,  and  the  claimant 
could  not  get  rid  of  the  objection  by 
saying  that  the  tenancy  was  to  be  ex- 
cluded in  his  farour,  so  as  to  shut  ont 
such  objection. 

See  also  the  judgment  of  the  Ootut 
of  Appeal  in  Hollina  y.  Vemey  (1884)  i 
L.  B.  13  Q.  B.  Diy.  304  ] 
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Exoeption  for  being  once  established,  and  the  question^  therefore,  thea  being* 
dieabihtiee.  whether  there  has  been  a  valid  nser  of  twenty  years,  that  mast 
be  decided  as  if  it  stood  completely  abstracted  from  the  time 
during  which  the  servient  tenement  was  in  lease;  or  that,  in 
other  words,  in  computing  the  period  of  forty  years,  disability 
[under  s.  7]  shall  never  be  deducted — in  computing  that  of 
twenty  years^  always  [if  properly  set  up  in  the  pleading  (a)  ]. 

Light.  With  regard  to  light,  by  the  3rd  section,  twenty  years'  un- 

interrupted enjoyment  (b)  confers  an  absolute  and  indefeasible 
right,  with  the  single  exception  of  the  case  in  which  such  enjoy- 
ment was  had  under  written  agreement.  The  8th  section  of  the 
statute  does  not  in  terms  apply  to  the  easement  of  light,  and  the 
only  period  of  time  there  mentioned  is  "  forty  years,''  so  that^ 
even  supposing  the  courts  should  hold  that  section  to  apply  to 
easements  in  general,  it  would  still  be  a  question  whether  light 
could  be  included  in  it.  This  would  depend  upon  whether  the 
expression  "  period  of  forty  years "  could  be  taken  to  be 
synonymous  with  the  period  in  which  these  rights  became 
absolute,  subject  to  the  proviso  contained  in  that  section  (c). 

By  the  construction  given  to  the  clause  (sect.  4)  of  the  statute,, 
enacting  ''that  no  act  or  matter  shall  be  deemed  to  be  an 
interruption  within  the  meaning  of  the  statute,  unless  the  same 
shall  be  submitted  to  or  acquiesced  in  for  one  year  after  the 
party  shall  have  had  or  shall  have  notice  thereof,''  an  enjoyment 
for  the  full  period,  minus  any  time  less  than  a  year,  has  been 
construed  to  give  a  right  (d). 


(a)  The  jadgxnents  in  Clayton  v, 
Corhy  and  Pya  v.  Mumford  (ante,  p. 
189),  fally  establiBh  the  propositions 
contended  for  by  the  learned  author. 
There  are  in  short  two  distinct  modes 
of  making  out  a  right  to  an  easement 
under  the  2nd  section,  one  by  twenty 
years'  user  and  another  by  forty  years' 
user.  If  the  twenty  years'  user  be 
pleaded,  and  a  tenancy  for  life  be  re- 
plied, it  is  competent  for  the  claimant, 
by  sect.  7,  to  rejoin  and  prove  a  twenty 
years'  nser  (excluding  the  time  of  the 
tenancy  for  life),  and  if  he  do  not  he 
will  fail.  If  the  forty  years'  nser  be 
set  up,  and  a  tenancy  for  life  or  for 
years  be  replied,  the  claimant  is  driven, 
by  sect.  8,  to  rejoin  and  prove  a  forty 
years'  user,  excluding  those  periods; 
but  whether  the  claimant  relies  upon  a 
twenty  yesrs'  user  by  reason  of  his  not 


having  in  fact  had  a  user  for  forty 
years,  or  by  reason  that  the  provision* 
of  sect.  8  famish  an  answer  to  his  forty 
years'  user,  is  quite  immaterial,  and 
the  question  whether  there  has  been  a 
good  twenty  years'  nser  in  the  one  oasa 
constructively,  in  the  other  actually, 
next  before  the  snit,  most  be  decided 
in  each  case  according  to  the  same 
rules. 

(b)  [Of  the  access  of  it  as  an  ease- 
ment, see  Harhidge  v.  Warwick  (1849),. 
3  Exoh.  652.] 

(c)  [In  Palk  V.  Skinner,  post,  p.  196, 
the  judges  were  clearly  of  opinion  that 
sect.  8  only  applies  to  the  period  of 
forty  years ;  but  whether  or  no,  light  is 
not  within  sect.  8.] 

(d)  [I.0.,  after  the  expiration  of  the 
full  period  of  twenty  years;  above, 
p.  183,  note  (&).] 
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An  opinion  seems>  on  one  occasion,  to  have  been  ezpresfied.  No  title  given 
that,  before  the  statute,  a  licence  might  be  presamed  from  a  auriDfiTfhortor 
length  of  nser  insufficient  to  raise  the  presumption  of  a  grant,  so  time, 
as  to  justify  the  exercise  of  an  affirmative  easement  until  such 
lioenee  was  countermanded  (a).     That  such  user  shall  be  alto- 
gether insufficient  to  give  a  right  is  provided  by  the  section 
which  enacts,  That  no  presumption  shall  be  made  in  favour  of 
any  claim  from  the  exercise  or  enjoyment  of  the  thing  claimed 
dnring  a  shorter  period  than  that  specified  by  the  statute  (6). 

The  period  of  prescription  fixed  by  the  civil  law  was  ten  years  Inter  prsa- 
where  the  party  sought  to  be  charged  was  present,  and  twenty  J^boenteB. 
where  he  was  absent. 

By  the  French  Code  Civil  thirty  years'  user  is  sufficient  to  Code  civil, 
ooofer  a  title  to  all  those  easements  which  are,  from  their  nature^ 
gnficeptible  of  being  claimed  by  prescription  (c). 


SscT.  2. — The  persons  against  and  by  whom  the  Enjoyment 

nmst  be  had. 

As  it  is  essential  to  the  existence  of  an  easement^  that  oue  Persons 
tenement  should  be  made  subject  to  the  convenience  of  another,  ^oyment  ilT 
and  as  the  right  to  the  easement  can  exist  only  in  respect  of  ^ii<^* 
BQch  tenement^  the  continued  user  by  which  the  easement  is  to 
be  acquired  must  be  by  a  person  in  possession  of  the  dominant 
tenement  :    and  as  such   user  is  only  evidence  of  a  previous 
grant — and  as  the  right  claimed  is  in  its  nature  not  one  of  a 
temporary  kind,  but  one  which  permanently  affects  the  rights  of 
property  in  the  servient  tenement — it  follows  that  [by  the  common 
law]  such  grant  can  only  have  been  legally  made  by  a  party 
capable  of  imposing  such  a  permanent  burthen  upon  the  property 
—that  is,  the  owner  of  an  estate  of  inheritance  (d) ;  and  there- 


Co)  Doe  d.  Foley  v.  Wilson  (1809),  11 
56. 

(6)  Sect.  6.  [See  the  observations 
of  F^teaon,  J.,  in.  Carr  v.  FosieVf  and 
Parkflb  B.,  in  Lowe  v.  Carpenter,  eited 
ante,  p.  181 ;  Hollimi  v.  Vemey  (1884), 
L.  B.  13  Q.  B.  Div.  304 ;  Bonner  v.  Great 
Western  Railway  Company  (1883),  L. 
&.  i4  Cb.  Div.  1.  But  snob  an  inchoate 
right  may  be  the  snbjeot  of  compensa- 


tion  nnder  the  Lands  Olaaaes  Acts  :  Re 
London,  T%lhury»  and  Southend  Railway 
Company  and  Trustees  of  Trace's  Walk 
Schools  (1889),  L.  B.  24  Q.  B.  Div. 
826 ;  Barlow  v.  Ross  (1890),  ibid.  381.] 

(c)  PardesBQB,  Traits  des  Servitijides, 
424. 

(d)  Daniel  v.  NoHh  (1809),  11  Bast, 
872. 
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Aoqaieeoence  fore,  in  order  that  sacli  Qser  may  confer  an  easement,  the  owner 
^i::^.:'  ot  the  seryient  inheritance  mnet  have  known  that  the  easement 
required  [at  was  enjoyed,  and  also  have  been  in  a  situation  to  interfere  with 
oommon   wj.  ^^^  obstract  its  exercise,  had  he  been  so  disposed;  his  abstaining 

from  interference  will  then  be  construed  as  an  acquiescence  (a). 
Contra  non  valentem  agere  non  cnrrit  prsascriptio. 

The  want  of  acquiescence  of  the  owner  of  the  inheritance  of 
the  neighbouring  tenement  may,  it  should  seem,  be  inferred, 
either  from  the  circumstance  that  he  is  not  in  possession^  or  from 
the  nature  of  the  enjoyment  of  the  right,  it  being,  in  truth  and 
in  fact,  out  of  the  view  and  knowledge  of  such  neighbouring 
owner,  though  he  be  in  possession.  With  respect  to  the  former 
question  an  important  point  arises,  whether,  if  the  knowledge  in 
fact  of  the  owner  of  the  inheritance  of  the  hostile  enjoyment  of 
an  easement  be  shown,  he  is  bound  by  it.  Cases  decided  before 
the  Prescription  Act  certainly  lay  down,  that  if  knowledge  in 
fact  of  the  reversioner  be  shown,  he  would  be  bound ;  but  in 
one  of  the  cases  a  learned  judge  (h)  took  a  distinction  between 
two  divisions  of  easements,  expressing  an  opinion  to  the  effect, 
that  an  enjoyment  of  a  negative  easement  would  not  bind  the 
reversioner,  unless  his  knowledge  were  positively  shown,  though 
it  would  be  otherwise  of  an  affirmative  easement. 

If  it  be  taken  as  law,  that  a  reversioner  can  be  bound  by  his 
knowledge  in  fact  of  a  user  enjoyed  during  the  time  his  land 
is  in  the  possession  of  a  tenant,  as  his  acquiescence  in  such  cases 
is  inferred  from  his  offering  no  opposition,  it  would  seem  that  he 
must  have,  by  law,  some  valid  mode  of  preventing  the  right 
from  vesting  by  the  continuance  of  the  user.  With  respect  to 
a  negative  easement  it  is  clear  the  exercise  of  such  a  right  gives 
no  right  of  action  to  any  person ;  and  even  as  to  some  positive 
easements,  such  as  a  right  of  way,  it  is  doubtful  whether  the 
reversioner  could  maintain  an  action  (c);  and,  during  the  con- 


(a)  Gray  v,  BoTid  (1821),  2  Brod.  & 
BiDg.  667 ;  6  J.  B.  Moo.  627 ;  23  R.  R.  680. 

(b)  Per  Le  Blano,  J.,  in  Daniel  v. 
North  (1809),  11  Eftat,  872 ;  and  semble 
also  by  Parke,  J.,  in  Oray  v.  Bond 
(1821),  2  B.  &  B.  667;  6  J.  B.  Moo.  636. 

(c)  ["In  order  to  maintain  the  action 
it  was  necessary  for  him  to  aver  and 
prove  that  the  act  complained  of 
injnrious  to  his  reversionary  interest, 
or  that  it  shoald  appear  to  be  of  each  a 
permanent  nature  as  to  be  necessarily 


injurious.  A  simple  trespass,  even  ac- 
companied by  a  claim  of  right,  is  not 
necessarily  injarioas  to  his  reversionary 
interest."  Per  Parke,  J.,  Baxter  v. 
Taylor  (1882),  4  B.  &  Ad.  76.  This  oaae 
was  acted  upon  in  Simpson  v.  Savage 
(1866),  1  C.  B.,  N.  8.  362,  in  which  the 
Gonrt  held  that  no  action  lies  by  a 
was  reversioner,  for  a  smoke  naiaanoa 
oaased  by  lighting  fires  in  a  factory 
and  causing  smoke  to  issae  so  as  to  be 
a  nnisance  to  the  reversioner's  tenants 
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tinnanoe  of  the  tenancy  he  may  be  nnable  either  to  interrupt  the 
enjoyment,  or  to  compel  his  tenant  to  do  so.     Unless^  therefore. 


aod  mftke  them  give  notice  to  quit; 
and  A  very  similar  point  was  decided 
ia  Mumford  v.  Oxford,  Worcester  and 
Wolverhampton  Rail.  Co,  (1856),  1  H.  & 
K.  34|  where  the  complaint  wae  for 
eaoiiDg  loud  noises,  and  the  Ooart  held 
that  the  action  would  not  lie.  It  would 
be  foreign  to  the  sabjeot  of  this  book  to 
diieiiis  the  question  how  far  these  oases 
Qsn  be  reconciled  with  the  old  tathori- 
tisB  referred  to  hj  the  Goart  in  Bell  v. 
iOdlMd  RaU.  Co.  (1861),  10  0.  B.,  N. 
8.  287,  as  to  the  right  of  action  for 
MHunng  tenants  to  leave  their  tene- 
ments. In  both  cases  the  Oonrt  relied 
upon  the  fact  that  the  injury  com- 
^ned  of  was  not  of  a  permanent 
ohanoter,  although  unqaestionablj 
the  repetition  of  snch  acts  would 
fnimih  evidence  against  the  rever- 
lioner,  whether  he  might  be  able  to 
rsbat  it  or  not.  In  Kidgill  v.  Moor 
(18(0),  9  0.  B.  872,  liaule,  J.,  referriog 
to  the  dictum  of  Parke,  B.,  in  Baxter  v. 
Taylor,  says,  *'  My  brother  Parke  does 
not  say  that  it  would  not  be  evidence 
if  the  party  claimed  aright  of  way  and 
meant  to  assert  it ; "  and  in  Tidde  v. 
Brown  (1836),  4  A.  &  E.  378,  Patteson, 
J^  said,  "before  the  statute  the  acts  of 
thB  tenants  would  have  been  evidence 
against  the  reversioner,  though  their 
dedarations  were  not  so."  In  Polk  v. 
Skinner  (1852),  18  Q.  B.  675,  where, 
there  being  a  user  of  twenty  years, 
during  the  first  fifteen  years  of  which 
tiie  premises  were  under  lease,  Erie,  J., 
■aid,  if  this  case  had  arisen  before  the 
Btatate,  there  would  have  been  good 
eridence  to  go  to  the  jury,  notwith- 
g^ding  the  existence  of  the  tenancy, 
and  the  question  is  still  to  be  left  to 
tibe  jozy  in  the  same  way ;  and  see  the 
jadgments  in  Daniel  v.  North  (1809), 
11  East,  872;  Linehan  v.  Deehle,  9  Ir. 
G.  L.  B.  305;  Cooper  v.  Crabtree  (1882), 
L.  B.  20  Gh.  Div.  589 ;  and  below.  Fart 
YI.  Chap.  II.  sect.  2. 

It  seems  unjust  to  deprive  the  rever« 
Boner  of  an  immediate  remedy  in  re- 
ipeot  of  acts  which  may  at  a  future 
tune  furnish  evidence  against  him,  and 
vhioh  though  he  may  possibly  in  many 
oases  be  able  then  to  rebut,  must  in  aU 
cases  involve  him  in  trouble  and  ex- 
pause,  by  affecting  the  evidence  of  his 
right.  The  point  is  akin  to  that  which 
!■  raised  in  actions  by  reversioners  for 
obatmotionB  by  others  to  the  enjoy- 

G. 


ment  of  easements  by  their  tenants, 
the  ground  of  which  action  is,  that  the 
evidence  of  the  right  of  the  reversioner 
to  the  easement  is  affected,  as  his  ac- 
quiescence in  the  obstruction  would 
furnish  evidence  against  him  of  a  re- 
nunciation and  abandonment  of  it.  Bee 
per  Tindal,  0.  J.,  Bower  v.  Hill  (1835), 
1  Bing.  N.  0.  549. 

In  Kidgill  v.  Moor  (1850),  9  0.  B.  364, 
the  plaintiff  saed  for  the  locking  of  a 
gate  across  a  way  to  which  the  tenants 
of  the  plaintiff  were  entitled  in  respect 
of  the  tenement  of  which  he  was  rever- 
sioner, and  it  was  objected,  on  motion 
in  arrest  of  judgement,  that  the  act 
complained  of  was  not  of  a  permanent 
character ;  bat  the  Oourt  held  that  the 
declaration  was  good,  as  such  an  act 
might  operate  as  an  injury  to  the  rever- 
sionary interest,  and  that  the  question 
whether  the  plaintiff  is  injared  in  his 
reversionary  estate  is  one  of  fact  for  the 
jury.  Manle,  J.,  said,  "  I  cannot  doubt 
that  there  may  be  such  a  locking  and 
chaining  of  a  gate  as  would  amount  to 
as  permanent  an  injury  to  the  plain, 
tiff's  reversionary  interest  as  the  build- 
ing of  a  wall ;  and  the  allegation  that 
the  plaintiff  was  injured  in  his  rever- 
sionary interest  is  an  allegation  of 
matter  of  fact  ....  which  is  for  the 
jury  to  find  according  to  the  evidence." 
And  in  The  Metropolitan  AssodcUion  v. 
Fetch  (1858),  5  0.  B.,  N.  S.  504,  a  de- 
claration in  an  action  by  a  reversioner 
for  obstructing  ancient  lights  by  the 
erection  of  a  hoarding,  was  sustained, 
the  Court  holding  that  such  an  erection 
might  be  an  injury  to  the  reversion, 
and  that  it  was  for  the  jury  to  deter- 
mine. In  that  case  also  the  judges  lay 
down  that  the  way  in  which  the  act 
might  injure  the  reversioner  would  be 
by  affording  evidence  in  denial  of  the 
right.  According  to  the  last  class  of 
cases,  the  jury  might  find  for  plaintiff 
if  the  act  complained  of  woold  furnish 
any  evidence  in  denial  of  the  right.  It 
is  difficult  to  discover  any  principle 
upon  which  the  reversioner  should  be 
without  remedy  by  action  in  respect  of 
a  series  of  separate  acts  of  obstruction 
furnishing  evidence  in  denial  of  the 
right,  while  he  has  such  action  in  the 
case  of  the  wooden  hoarding  interven- 
ing, or  why  a  series  of  trespasses  in  the 
assertion  of  a  right  of  way  should  not 
give  a  right  of  action  to  a  reversioner.] 
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Effect  of      some  positive  act,  as  a  notice,  intimating  his  dissent^  be  sufficient 
r^iJrioner.    *^  obviate  the  efEeot  of  the  user  giving  a  right,  he  would  not  be 


brought  into  the  condition  of  a  vaiens  agere,  without  which  the 
prescription  ought  not  to  run  against  him. 

Bracton,  treating  of  the  qualities  of  a  possession  necessary  to 
confer  a  rights  appears  to  consider  that  such  notices,  at  all  events 
if  followed  up  by  an  action  as  soon  as  the  party  is  in  a  condition 
to  bring  one,  will  amount  to  an  interruption, 

''Ck)ntinuam  dico  ita  quod  non  sit  interrupta;  interrumpi 
enim  poterit  multis  modis  sine  violentift  adhibit&j  per  denun- 
tiationem  et  impetrationem  diligentem,  et  diligentem  proseqa- 
ntionem,  et  per  talem  interruptionem,  nunquam  acquiret  possidens 
ex  tempore  liberum  tenementum  "  (a). 

And  in  speaking  of  this  precise  case — of  a  particular  estate 
existing  in  the  servient  tenement  during  the  user  of  the  ease- 
ment— ^he  seems  to  be  clearly  of  opinion  that  such  a  prohibition 
will  be  sufficient  to  preserve  his  right. 

"  Si  autem  fuerit  seisina  dandestinai  scilicet  in  absentia  domi- 
norum  vel  illis  ignorantibus,  et  si  scirent  essent  prohibituri,  licet 
hoc  fiat  de  consensu  vel  dissimulatione  ballivorum,  valere  non 
debet"  (b). 

In  the  case  of  Arkwright  v.  Oell  (c),  g^eat  stress  was  laid  by 
the  Court  upon  the  difficulty,  on  the  part  of  the  servient  owner, 
of  resisting  the  enjoyment. 
PerioDB  "  But  though/^  says  Mr.  Serjeant  Williams, ''  an  uninterrupted 

eniayment^™  possessiou  for  twenty  years  or  upwards  should  be  sufficient  evi- 
ifl  valid.  dence  to  be  left  to  a  jury  to  presume  a  grant ;  yet  the  rule  must 

ever  be  taken  with  this  qualification,  that  the  possession  was  with 
the  acquiescence  of  him  who  was  seised  of  an  estate  of  inherit- 
ance. For  if  a  tenant  for  term  of  years,  or  life,  permits  another 
to  enjoy  an  easement  on  his  estate  for  twenty  years  or  upwards, 
without  interruption,  and  then  the  particular  estate  determines, 
such  user  will  not  affect  him  who  has  the  inheritance  in  reversion 
or  remainder ;  but  when  it  vests  in  possession  he  may  dispute 
the  right  to  the  easement,  and  the  lengfth  of  possession  will  be  no 
answer  to  his  claim.  Thus,  where  A.,  being  a  tenant  for  life,  with 
a  power  to  make  a  jointure,  which  he  afterwards  executed,  gave 
licence  to  B.  in  1747,  to  erect  a  wear  on  the  river  T.  in  A-'s  soil, 
for  the  purpose  of  watering  B.'s  meadows,  and  then  A.  died,  and 


(a)  Lib.  2,  f.  61  b.  (6)  lab.  4,  f .  221.  (c)  1889,  6  M.  ft  W.  208. 
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the  jointress  entered  and  con  tinned  seised  down  to  the  year  1799^       Penou 
when  the  tenant  of  A/s  farm  diverted  the  water  of  the  river  from  "^*^^^t  to 

the  wear ;  upon  which  the  tenant  of  B/s  farm  bronght  an  action vaii<t« 

on  the  case  for  diverting  the  water  ;  it  was  held  by  the  Coart  of 
King's  Bench  that  the  nnintermpted  possession  of  the  wear  for  so 
many  years,  with  acquiescence  of  the  particular  tenants  for  life, 
did  not  aSect  him  who  had  the  inheritance  in  reversion ;  but  as 
the  Court  entertained  some  doubt  of  the  fact  of  the  licence,  and 
as  the  verdict  for  the  plaintiff  would  not  conclude  the  rights  of 
the  parties,  they  did  not  think  it  right  to  disturb  the  verdict : 
but  the  Court  was  of  opinion  upon  the  point  of  law  as  above 
slated''  (a). 

In  Daniel  v.  North  (&),  which  was  an  action  for  obstructing 
ancient  lights,  it  appeared  that  the  premises  on  which  the  ob- 
struction was  erected  had  been  occupied,  during  twenty  years,  by 
a  tenant  at  will,  and  there  was  no  evidence  that  the  owner  of 
those  premises  was  aware  of  such  enjoyment. 

Lord  EUenborough  observed,  on  the  argument  for  a  new  trial, 
"  How  can  such  a  presumption  be  raised  against  the  landlord, 
without  showing  that  he  knew  of  the  fact  when  he  was  not  in 
possession,  and  received  no  immediate  injury  from  it  at  the 
time  T  "  In  delivering  his  judgment  his  Lordship  said :  ''  The 
foundation  of  presuming  a  grant  against  any  party  is,  that  the 
exercise  of  the  adverse  right  on  which  such  presumption  is 
founded  was  against  a  party  capable  of  making  the  grant ;  and 
that  cannot  be  presumed  against  him,  unless  there  were  some 
probable  means  of  his  knowing  what  was  done  against  him  ;  and 
it  cannot  be  laid  down  as  a  rule  of  law,  that  the  enjoyment  of  the 
plaintiff's  windows  during  the  occupation  of  the  opposite  pre- 
mises by  a  tenant,  though  for  twenty  years,  without  the  know- 
ledge of  the  landlord,  will  bind  the  latter,  and  there  is  no  evidence 
stated  in  the  report  from  whence  his  knowledge  should  be 
presumed/' 

So  in  Barker  v.  Richardson  (c),  where  lights  had  been  enjoyed 
for  more  than  twenty  years  contiguous  to  land  which,  within  that 
period,  had  been  glebe  land,  but  was  conveyed  to  a  purchaser 
under  the  statute  55  Geo.  3,  a  144,  it  was  held  that  no  action 

(a)  2  Wms.  Saand.  175  e. ;  2  Notes  to  (b)  1809,  11  East,  872. 

Saond.  609.    [Nota,  it  did  not  appear  (c)  1821,  4  B.  &  A.  579 ;  28  B  B.  400; 

that  there  had  been  any  naer  except  in  lee  also  Runcorn  v.  Doe,  dem.  Cooper 

the  time  of  the  partioalar  tenant. J  (1826),  5  B.  A  C.  696;  8  Dowl.  it  B.  450. 
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Persons        wonld  lie  against  such  purchaser  for  bnilding  so  as  to  obstruct 
^OTmen^^is   *^®  lights,  inasmuch  as  the  rector,  who  was  tenant  for  life,  could 
valid.        not  grant  the  easement,  and  theref (»*e  no  valid  grant  could  be . 
presumed. 

The  cases  above  cited  were  decided  before  the  passing  of  the 
statute  2  &  3  Will.  4,  c.  71,  and  it  is  important  to  observe, 
that  the  law  with  regard  to  the  easement  of  window  lights  under 
that  statute  stands  upon  an  entirely  different  footing  from  that 
applicable  to  all  other  easements ;  at  all  events,  with  regard  to 
its  acquisition. 

By  the  statute,  twenty  years'  enjoyment  o£  the  access  of  light 
to  a  house  or  building,  without  interruption,  confers  an  absolute 
and  indefeasible  right,  unless  such  user  was  had  under  some 
written  agreement.  No  provision  appears  to  be  made  for  the 
circumstance  of  the  premises,  upon  which  the  restriction  is  to  be 
imposed,  having  been  during  the  whole  or  any  part  of  the  time 
in  the  possession  of  a  tenant,  for  the  ignorance  or  acquiescence 
of  the  landlord,  or  even  for  cases  in  which  it  may  have  been 
absolutely  impossible  for  him  to  have  interfered  at  any  time 
during  the  twenty  years. 

The  cases,  therefore,  of  ancient  windows  above  cited  are 
[not  now  of  application,  except  in  cases  where  by  reason 
of  the  claimant  not  suing  in  time,  he  is  driven  to  rely  on  the 
common  law  right ;  but  as  the  statute  does  not  appear  to  have 
made  any  material  alteration  in  the  law  as  applicable  to  the 
user  of  other  easements  for  a  period  of  twenty  years,  these 
decisions  are  at  all  events  authorities  in  the  case  of  all  those 
rights  to  which,  before  the  passing  of  the  statute,  the  law  of 
light  was  analogous  (a). 

''  During  the  period  of  a  tenancy  for  life,  the  exercise  of  an 
easement  will  not  affect  the  fee.  In  order  to  do  that,  there  must 
have  been  that  period  of  enjoyment  against  the  owner  of  the 
fee ''(6). 


(a)  See  Wall  v.  Nixon  (1805), 3  Smith, 
816 ;  8  B.  R.  725. 

(b)  Per  Gnriam  in  Bright  v.  WcdJeer 
(1834),  1  C.  M.  &  B.  422 ;  [but  this 
does  not  applj  to  light  (see  Fretoen  v. 
Philippsy  ante,  p.  182,  note) ;  and  in  the 
oase  of  other  easements,  if  the  rever- 
sioner does  not  reply  the  existence  of 
the  tenancy  for  life  to  a  plea  of  enjoy- 
ment nnder  the  Act,  the  fee  will  be 
boDnd  by  the  enjoyment  nnder  and 
against  the  tenant  for  life.     This  point 


ooald  not  arise  in  Bright  v.  Walker, 
where  the  point  was  not  raised  on  a 
traTerse  of  a  plea  nnder  the  statute, 
but  npon  a  traverse  of  a  declaration 
aUeging  a  right  in  general  terms,  nnder 
which  traverse  every  possible  objection 
was  open. 

As  to  whether  an  easement  of  light 
not  good  against  the  fee  can  be  good 
against  a  tenant  for  years,  see  Wheaton- 
V.  Mai^le,  L.  B.  (1893),  3  Ch.  48.] 
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With  regard  to  all  [affirmative]  easements,  the  law  as  to  the       Penont 
servient  tenement  not  being  in  the  possession  of  the  owner  of  the  "^^^I^Jit  is 
inheritance^  where  knowledge  in  fact  on  his  part  can  be  shown^        valid. 
would  appear  to  be  the  same  as  before  the  statute.     But  where 
the  servient  tenement  "upon,  over,  or  from  which  any  way, 
or  other  convenient  watercourse,  or  use  of  water,'^  is  claimed,  has 
been  held  under  any  term  of  years  exceeding  three  years  from 
the  granting  thereof,  the  user  during  the  continuance  of  such 
term   is   excluded  in  the  computation  of  the  period  of  forty 
years  (a),  provided  the  owner  asserts  his  rights  within  three 
years  after  the  expiration  of  the  term. 


(a)  Both  of  the  period  of  twentj  and 
forty  yean.  Per  Oar.  in  Bright  v. 
Walker  (1834),  1  0.  M.  A  B.  211. 
[Bat  the  jadges  in  B.  B.  in  Polk  y. 
Shmner  (1852),  18  Q.  B.  575,  were 
clearly  of  opinion  that  the  forty  years' 
period  only  it  affected  by  sect.  8,  and 
Erie,  J.,  said,  "  The  8th  section  applies 
expressly  to  the  oompotation  of  an 
enjoyment  for  forty  years ;  it  woold  be 
contrary  to  all  the  rales  of  construc- 
tion to  hold  that  it  applies  also  to  the 
oompntation  of  an  enjoyment  for  twenty 
years.  The  only  possible  groand  for 
saoh  a  oonolosioa  is  found  in  Bright  v. 
Walker,  Bat  there  the  question  was  as 
to  the  exclusion  of  a  tenancy  for  life, 
and  tbe  Court  was  clearly  right  in 
holding  that  such  a  tenancy  must  be  ex- 
dnded  from  the  computation  of  twenty 
yean^  enjoyment.  It  is  so  exclnded 
under  sect.  7,  and  I  do  not  see  that  its 
ezdnsioii  is  made  more  dear  by  sect. 
8;  1  do  not  think  the  learned  judge 
erer  meant  to  say  that  a  tenancy  for 
years  mast  be  excluded  from  the  com* 
pntation  of  an  enjoyment  for  twenty 


In  PaZh  y.  Shirmer,  a  way  had  been 
used  for  twenty  years,  daring  the  first 
fifteen  of  which  the  serrient  tenement 
had  been  under  lease ;  and  it  did  not 
appear  whether  the  reyersioner  knew 
m  the  user  during  the  lease,  but  at  all 
efents  no  resistance  was  made  either 
daring  the  fifteen  years  or  the  remain- 
ing years  for  which  the  land  was  in 
posseaoion  of  the  reyersioner.  Srle,  J., 
told  the  jury  that  the  fact  of  the  land 
haying  been  in  lease  for  the  fifteen 
years  woold  not  defeat  the  user ;  and, 
open  a  rule  nisi  for  a  new  trial  for 
misdireetion,  the  question  principally 
argued  was  whether  the  8th  section  of 
the  statute  applied  to  a  twenty  years' 
user,  80  that  the  tenancy  shoold  be  ««• 


eluded,  and  the  Court  expressed  a  clear 
opiaioQ  that  it  did  not;  bat  Erie,  J., 
said,  if  this  case  had  arisen  before  the 
statute,  "  there  would  haye  been  good 
eridence  to  go  to  tbe  jury  of  a  user  as  of 
right  for  twenty  years,  notwithstanding 
the  existence  of  the  tenancy." 

It  should  seem  that  any  objection  in 
respect  of  the  land  haying  been  in  lease 
which  might  haye  been  taken  at  the 
common  law  may  still  be  taken  to  a 
user  for  twenty  years  under  sect.  2  of 
the  statute,  although  the  statutory  pro- 
cess of  excluding  the  time  of  the  leasH 
is  not  open  except  in  the  case  of  forty 
years'  user. 

On  the  other  hand,  in  the  case  of 
forty  years'  user,  unless  the  reyersioner 
should  resist  the  claim  within  three 
years  from  the  termination  of  the 
tenancy,  he  could  not  set  up  the  exis- 
tence of  the  lease  in  any  way — not  by 
way  of  exdnsion  from  the  computation, 
by  reason  of  the  express  condition  im- 
posed by  sect.  8,  of  resisting  within  the 
three  years  above  mentioned,  and  not 
as  at  the  common  law  by  reason  of  the 
proyisions  of  sect.  2,  which,  though 
they  allow  a  twenty  years^  user  to  be 
defeated  "»n  any  other  way  "  in  which 
the  same  at  the  common  law  might  be 
defeated,  do  not  allow  the  forty  years' 
user  to  be  so  defeated,  but  only  by 
showing  that  tbe  enjoyment  was  had 
under  a  written  agreement,  so  that  bat 
for  the  8th  section  tbe  reyersioner  coald 
make  no  use  of  the  fact  of  the  tenancy 
atalL 

In  short,  there  ace  two  distinct  ways 
in  which  the  existence  of  a  term  of 
years  may  be  taken  adyantage  of : — 

1.  As  showing,  in  connection  with 
the  other  circumstances  of  the  case, 
that  there  has  not  been  enjoyment  bind- 
ing against  the  reyersioner,  ex.  gr.  as  in 
the  case  of  an  enjoyment  for  twenty 
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PeraoDs  In  Bright  ▼.  Walker  (a),  where  an  action  was  by  one  lessee  of 

^"yment  ^  the  Bishop  of  Worcester  against  another  lessee  for  obstructing  a 

valid.        way,  the  evidence  of  the  right  consisted  of  an  nser  for  twenty 

years,  daring  which  time  the  land  of  the  defendant  had  been  in 
lease  for  lives ;  the  Court  of  Exchequer  held  that  the  plaintiff 
had  gained  no  right  by  such  nser  against  the  bishop  or  any 
other  person.  But  no  evidence  was  given,  nor  was  the  question 
in  any  way  raised,  of  the  knowledge  or  acquiescence  of  the 
bishop  (6). 

Upon  the  point  how  far  the  reversioner  is  bound  by  an  enjoy- 
ment had  during  the  continuance  of  a  particular  estate,  two 
questions  of  great  doubt  and  difficulty  have  been  introduced  by 
the  statute : — 

1st.  Supposing  the  reversioner,  being  aware  of  the  fact, 
from  time  to  time  gives  a  parol  or  written  notice  of  his  dissent 
to  the  enjoyment  of  the  easement,  any  active  interference  on 
his  part  being  prevented  by  the  existence  of  the  particular 
estate — 

2nd.  Supposing  the  reversioner  to  be  in  total  ignorance  of  any 
such  enjoyment  having  been  had  during  the  continuance  of  the 
particular  estate,  and  in  consequence  of  such  ignorance  not  to 
have  availed  himself  of  the  exception  in  his  favour  contained  in 
the  statute — 

In  either  of  these  cases  would  a  valid  right  to  an  easement  be 
acquired  (c)  f 


yeartv  oommenoing  daring  tenaooy  and 
oontinned  through  it,  and  not  known  to 
him  and  his  agents. 

2.  As  entitling  the  rerersioner  to 
have  the  period  of  enjoyment  daring 
the  term  excluded  from  the  period  of 
compntation,  bo  as  yirtnaliy  to  extend 
the  period  of  enjoyment  required  to  be 
proved. 

The  first  way  was  open  at  the  com- 
mon law,  and  is  left  nntonohed  by  the 
statnte  in  so  far  as  the  period  of  twenty 
years'  nser  nnder  sect.  2  is  oonoemed. 
bat  is  not  left  in  the  case  of  the  forty 
years'  nser.  The  second  way  is  the 
oreatnre  of  the  statntOi  and,  according 
to  the  case  of  Palk  v.  Shinner,  is  only 
applicable  to  a  case  of  forty  years'  nser; 
but  if  the  person  resisting  the  claim 
does  not,  by  resisting  it  within  three 
years  from  the  end  of  the  term,  comply 
*  with  the  condition  npon  which  only  by 
the  8th  section  he  can  take  advantage 
of  the  statntory  mode  of  altogether  ex* 


dnding  the  term  from  the  compntation 
of  the  period  of  enjoyment^  he  is  de- 
barred from  setting  up  the  fact  of  the 
existence  of  the  tenancy  for  years  at 
all.] 

(a)  1834,  1  C.  M.  A  B.  211. 

(b)  [The  life  tenancy  being  ahaoUUelY 
excluded  by  sect.  7  in  computing  the 
period  of  twenty  years,  the  knowledge 
or  acquiescence  should  seem  to  be  im- 
material. It  has  already  been  pointed 
cat,  that  in  Bright  v.  Walker  the  qoes- 
tion  was  raised  in  a  form  which  enabled 
the  person  resisting  the  claim  to  Cake 
every  possible  objection  nnder  the  Act 
without  the  necessity  of  specially  plead- 
ing the  existence  of  the  tenancy  for 
life.] 

(c)  [In  either  case,  if  the  nser  is  of 
twenty  years,  semble,  he  wonld  not  be 
bonnd ;  if  of  forty,  he  certainly  wonld,. 
unless  he  resisted  within  three  years 
from  the  expiration  of  the  tenn.  8em. 
See  ante,  p.  197,  note.] 
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At  all  events,  if  the  user  of  any  easement  had  actually  com-  Fenona 
menced  before  the  property  over  which  it  was  claimed  passed  into  enjoyment  la 
the  possession  of  the  lessee^  the  mere  fact  of  snch  tenancy  having  ^^^' 
continued  during  a  period  of  twenty  years  will  not,  it  seems,  be 
sufScient  to  defeat  the  right  acquired  by  the  lapse  of  time,  unless 
it  be  also  shown  that  the  landlord,  up  to  the  time  of  granting 
the  lease,  was  in  ignorance  that  any  such  right  was  claimed. 
Thus,  where  a  house  was  proved  to  have  been  built  thirty-eight 
years,  during  the  whole  of  which  time  there  had  been  windows 
towards  the  adjoining  premises,  and  these  premises  had  belonged 
for  a  number  of  years  to  a  family  residing  at  a  distance,  none 
of  whom  were  proved  to  have  ever  seen  them,  and  they  had  been 
occupied  by  the  same  tenant  during  the  last  twenty  years — the 
Court  held,  that,  after  such  a  long  enjoyment,  the  windows  must 
be  considered  ancient  windows,  and  that  the  plaintiff  was  con- 
sequently entitled  to  recover  for  their  obstruction  (a).  Bayley,  J., 
in  his  judgment,  says,  "  The  right  is  proved  to  have  existed  for 
thirty-eight  years ;  the  commencement  of  it  is  not  shown.  It  is 
possible  that  the  premises  both  of  the  plaintiff  and  defendant 
once  belonged  to  the  same  person,  and  that  he  conferred  on 
the  plaintiff,  and  those  under  whom  she  claims,  a  right  to  have 
the  windows  free  from  obstruction.  Daniel  v.  North  has  been 
relied  on  to  show  that  the  tenancy  rebutted  the  presumption  of  a 
grant,  but  this  is  a  very  different  case.  Here  tenancy  was  shown 
to  have  existed  for  twenty  years,  but  the  origin  of  the  plaintiff's 
right  was  not  traced.^'  .Ajid  Littledale,  J.,  adds,  "  It  was  proved 
that  the  windows  had  existed  for  thirty-eight  years,  and  the 
tenancy  for  twenty.  How  the  land  was  occupied  for  eighteen 
years  before  that  time  did  not  appear.  I  think  that  quite 
sufficient  to  found  the  presumption  of  a  granf  (b). 

As  the  claim  of  an  easement  is  in  derogation  of  the  ordinary 
rights  of  property,  it  lies  upon  the  party  asserting  such  claim  in 
oppyition  to  common  right,  in  all  cases  to  support  his  case  by 
evioence.  In  Gross  v.  Letois,  the  absence  of  any  evidence  as  to 
the  earlier  state  of  the  windows  was  indeed  held  to  operate 
in  favour  of  the  plaintiff — ^the  party  claiming  the  easement;  but 
the  substantial  proof,  viz.  of  the  user  for  a  period  of  twenty  years, 
bad  already  been  given  by  the  claimant ;  and  this,  unrebutted  by 


(a)  Cross  v.  Le^ots  (1824),  2  B.  ft  0.  (b)  [Bee  Palk  v.  Skinner,  enie,    p. 

;  4  D.  ft  B.  234.  197.] 
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any  evidence  to  take  the  case  oat  of  the  ordinary  mle^  was  of 
coarse  sufficient  to  establish  the  easement. 

From  the  observations  of  the  learned  jndge  in  the  above  case, 
it  wonld  appear  that^  provided  the  existence  of  the  easement 
prior  to  the  commencement  of  the  tenancy  was  shown,  and  a 
sufficient  length  of  enjoyment  had  taken  place  to  afford  evidence 
of  a  grant,  the  burthen  of  proof  would  be  thrown  upon  the  owner 
of  the  land  sought  to  be  made  liable  to  the  easement ;  and  unless 
he  could  show  such  previous  user  to  have  taken  place  without  his 
knowledge,  the  right  to  the  easement  would  be  established  (a). 

Indeed  it  should  seem  from  this  case  that  proof  of  enjoyment 
for  twenty  years  was  in  all  cases  primll  facie  evidence  of  a  title 
which  must  be  rebutted  by  the  owner  of  the  servient  tenement. 

With  respect  to  the  party  against  whom  the  right  is  to  be 
established,  as  a  grant  from  the  owner  of  the  servient  tenement  is 
to  be  presumed,  disability  on  his  part  to  execute  such  a  g^nt  will 
exclude  the  presumption  which  would  otherwise  arise  from  user 
during  the  continuance  of  such  disability. 

By  the  statute,  in  all  cases  of  computing  the  twenty  years' 
user,  except  in  the  case  of  light,  the  time  during  which  the 
servient  owner  may  have  been  an  infant,  idiot,  non  compos 
mentis,  feme  covert,  or  tenant  for  life,  or  during  which  any  action 
or  suit  to  dispute  the  right  afterwards  abated  by  the  death  of  any 
party  may  have  been  pending,  is  excluded  (6).  No  provision  is 
made  for  the  case  of  a  party  being  beyond  the  seas  during  the 
whole  or  any  part  of  the  period  of  prescription  (e). 


(a)  See  Gray  v.  Bond  (1821),  2  Brod. 
&Bing.667s  5  J.  B.  Hoc.  627s  28  R.  B. 
580. 

(5)  [Under  the  7th  section  these 
periods  may  be  absolately  exoladed,  if 
properly  pleaded,  from  the  oompatation 
of  the  time  of  enjoyment ;  bat,  inde- 
pendently of  that,  adrantage  may  still 
be  taken  of  any  of  them,  as  at  the 
common  law,  in  respect  of  the  shorter 
periods  of  enjoyment,  thoagh  not  of 
the  longer,  ante,  p.  197)  note.  And,  in 
respect  of  statutoij  disabilities  to  grant 
(as  in  the  case  of  Mill  v.  New  Forest 
Commi89wner8  (1866),  18  0.  B.  60; 
Itoehdale  Canal  Company  v.  Raddiff 
(1862),  18  Q.  B.  287),  a  distinction 
appears  to  exist  between  those  cases 
where  there  is  simply  no  power  to 
grant,  and  in  those  where  there  is  an 
absolute  prohibition ;  in  the  latter  case 
it  should  seem  that  an  enjoyment,  CTen 


for  the  longer  period,  wonld  confer  no 
right,  thoagh  in  the  former  it  might. 
In  neither  can  any  right  be  g^ned 
under  the  statute  by  enjoyment  for  the 
shorter  period.  See  p.  170,  note,] 
[and  of.  Staffordshire  and  Worcestershire 
Canal  Company  y.  Birmingham  Canal 
Company  (1866),  L.  B.  1  H.  Lds.  254; 
Lemaitre  y.  Davis  (1881),  L.  B.  19  Oh. 
D.  281. 

There  is  nothing  to  preyent  a  railway 
company  from  erecting  a  hoarding  on 
its  own  land  to  preyent  the  acquisition 
of  a  prescriptiye  right  to  light;  see 
Bonner  y.  Great  Western  Railway  (1888), 
L.  B.  24  Gb.  Diy.  1 ;  Foster  y.  London^ 
Chcktham,  and  Dover  BaiUvayf  L.  B. 
(1895),  1  Q.  B.  711.] 

(c)  [But  in  such  case,  although  the 
time  of  such  absence  could  oot  be  abso- 
lutely excluded  under  sect.  7,  the  taot 
might  be  set  up  under  sect.  2,  if  the 
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Before  the  passing  of  the  statute^  an  enjoyment  of  an  easement     IPenonii 
for  twenty  years  wonld  have  been  evidence  from  which  a  jury    eojoyinentis 
might  have  fonnd  a  non-existing  grant  from  the  owner  of  the        ^^^ 
particular    estate^  which    would    have  been  binding  on    him, 
although  it  could  not  affect  the  rights  of  the  reversioner ;  but  it 
was  held  in  the  case  of  Bright  v.  Walker  that  by  virtue  of  the 
statute  no  such  modified  right  to  an  easement  can  be  acquired. 
To  be  valid  against  any  under  the  statute,  it  must  be  valid 
against  all  who  have  any  estate  in  the  land. 

''The  important  question,"  said  Baron  Parke,  in  Brighi  v. 
Walker  (a), ''  is,  whether  this  enjoyment,  as  it  cannot  give  a  title 
against  all  persons  having  estates  in  the  locus  in  quo,  gives 
a  title  as  against  the  lessee  and  the  defendants  claiming  under 
him,  or  not  at  allf    We  have  had   considerable  difficulty  in 
<x)ming  to   a  conclusion  on  this  point;    but,  upon  the  fullest 
consideration,  we  think  that  no  title  at  all  is  gained  by  an  user 
which  does  not  give  a  valid  title  against  all,  and  permanently 
affect  the  fee.    Before  the  statute,  this  possession  would  indeed 
haye  been  evidence  to  support  a  plea  or  claim  by  a  non-existing 
grant  from  the  termor  in  the  locus  in  quo  to  the  termor  under 
whom  the  plaintiff  claims,  though  such  a  claim  was  by  no  means 
a  matter  of  ordinary  occurrence ;  and  in  practice  the  usual  course 
wa9  to  state  a  grant  by  an  owner  in  fee  to  an  owner  in  fee.     But, 
since  (b)  the  statute,  such  a  qualified  right,  we  think,  is  not  given 
by  an  enjoyment  for  twenty  years.     For,  in  the  first  place,  the 
statute  is  '  for  shortening  the  time  of  preseriptian  ; '  and  if  the 
periods  mentioned  in  it  are  to  be  deemed  new  times  of  pre- 
scription, it  must  have  been  intended  that  the  enjoyment  for 
those  periods  should   give  a  good  title  against  all,  for  titles 
by  immemorial  prescription  are  absolute  and  valid  against  all. 
They  are  such  as  absolutely  bind  the  fee  in  the  land.     And,  in 
the  next  place,  the  statute  nowhere  contains  any  intimation  that 
there  may  be  different  classes  of  rights,  qualified  and  absolute — 
valid  as  to  some  persons,  and  invalid  as  to  others.     From  hence 
we  are  led  to  conclude,  that  an  enjoyment  of  twenty  years,  if  it 
give  not  a  good  title  against  all,  gives  no  good  title  at  all ;  and  as 

penoQ  absent  ooald  show  ignoraDoe  by  (1884),  Id.  614;  [aoo.  Winahip  y.  Hud* 

mmaelf  or  his  agents  of  the  faot  of  the  apeth  (1854),  10  Exch.  6 ;    Wheaton.  v. 

enjoyment  dnriog  the  shorter  period,  MapU,  L.  B.  (1893),  8  Ch.  48  (a  case  of 

hot  not  the  longer.]  light)]. 

(a)  1834^  1  G.  M.  4;  R.  220;  Ifon-  (b)  {.La.,  under;  the  oohimonlaw  mle 

motOhahire  Canal  Company  y.  Harford  remains.] 
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Penomi       it  is  clear  that  this  enjoyment,  whilst  the  land  was  held   by 
^j^nent  ii^  ^  tenant  for  life,  cannot  affect  the  reversion  in  the  bishop  now, 

^1^'^-  and  is  therefore  not  good  as  against  every  one,  it  is  not  good  as 

against  any  one,  and,  therefore,  not  against  the  defendant  '^  (a). 

In  this  instance  the  enjoyment  had  continued  daring  twenty 
years  only.  Where,  however,  the  full  period  of  forty  years  has 
elapsed,  as  that  would  confer  a  right  to  the  easement,  subject  to 
the  condition  only  that  the  reversioner  interfered  within  three 
years  after  the  determination  of  the  particular  estate,  as  in  the 
oases  of  conditional  estates,  a  valid  right  is  given  as  against  all 
the  world,  until  by  the  happening  of  the  condition  the  estate 
is  defeated. 

"  The  enjoyment  of  the  right  during  forty  years,''  said  the 
Court  in  Wright  v.  WiUiams  (6),  "  alleged  in  the  pleas,  being 
admitted,  the  replications,  which  state  only  an  existing  tenancy 
for  Uf e,  are  no  answer ;  for  the  time  of  a  tenancy  for  life  in 
a  person  who  might  otherwise  be  capable  of  resisting  the  claim, 
though  excluded  by  the  7th  section  from  the  computation  of  the 
shorter  period  of  twenty  years  ahtoluteh/f  is,  by  the  8th  section, 
excluded  from  the  computation  of  the  longer  period  of  forty  years 
ecnditionally  only ;  that  is,  provided  the  reversioner  expectant, 
on  the  determination  of  the  term  for  life,  shall,  within  three  years 
(that  is,  probably,  before  the  end  of  three  years)  after  sach  deter- 
mination, resist  the  right;  and  it  does  not  appear  that  the 
plaintiff  is  entitled  to  the  reversion  expectant  on  that  lease,  though 
'  it  is  averred  that  he  has  a  reversion  expectant  on  the  deter- 
mination of  the  interest  of  the  tenant  in  possession.  The  tenancy 
for  the  life  of  Lord  Dinorben,  the  cestui  que  vie,  is  therefore  not 
to  be  excluded,  on  these  pleadings,  from  the  period  of  forty 
years  ;  and,  sach  period  being  complete,  the  defendant  is  entitled 
to  an  indefeasible  right  to  the  easement  claimed.'' 

Although  the  user  by  which  it  is  sought  to  acqaire  an  easement 
mast  be  that  of  the  party  in  possession  of  the  dominant  tenement, 
yet  any  user  under  a  claim  of  right  in  respect  of  such  tenement 
will  be  in  contemplation  of  law  user  by  such  possessor.  Hence 
it  appears  that  there  is  no  disability  (c)  of  any  kind  to  destroy  the 


FenonB  to 
whom  naer 
will  give  an 
easement. 


(a)  ^England  v.  WaU  (1842),  10  M.  ft 
W.  699.] 

(h)  1886,  1  M.  &  W.  100. 

(e)  [Bzoept  a  Btatatory  inoapaoity. 
See  National  Manure  Company  y, 
Donald  (1869),  4  H.   &  N.   8 ;  Mown 


▼.  Shrewsbwry  and  Hereford  Rail.  Co. 
(1871),  L.  B.  6  Q.  B.  673 ;  Bayley  ▼. 
Qreat  Western  Railway  (1888),  L.  B.  86 
Gh.  D.  484.  'And  of.  TraiU  ▼.  MeAlUater 
(1891),  26  L.  B.  Ir.  624.] 
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effect  of  SQch  user ;  unless,  indeed,  the  extreme  csAe  adverted  to 
in  the  civil  law  be  supposed — of  the  only  aser  being  by  a  person 
not  having  the  use  of  reason,  in  which  case  no  right  was  acquired, 
the  intention  to  assert  a  right  not  existing.  This  was  illustrated 
bj  the  instance  of  putting  something  into  the  hand  of  a  man  when 
asleep  (a). 

User  by  an  infant  capable  of  understanding  what  he  was  doing 
was  sufficient  to  acquire  the  servitude.  So  also  was  user  by  a 
tenant  or  servant,  even  without  the  owner's  knowledge  (b). 

[User  under  an  Act  of  Parliament  authorizing  a  man  to  use 
any  particular  easement,  could  not  be  made  available  to  eke  out 
a  period  of  twenty  years'  enjoyment,  although  continued  after  the 


PdnoDB  to 

whomnBBr 

will  give  an 

easement. 


(a)  Farioens  et  papillna  sine  tntoris 
aaotoritate  non  potest  inoipere  pood- 
dsre;  qniA  afleodonem  tenendi  non 
habenty  licet  znaziind  oorpore  sao  rem 
oontingBnt;  sioati  ri  qaiB  dormienti 
aEqoid  in  mann  ponat.  Sed  pnpiUas 
totorauiotoreinoipieiposaidere.  Ofilins 
qnidem  et  Nerva  fllioB,  etiam  sine  tntorie 
anofeoritate  posmdere  inoipere  posse 
pnpillnm  aiant;  earn  enim  rem  faoti, 
noi  jmis  esse :  qnaa  sententia  reoipi 
potest,  si  ejna  SBtatis  sint  nt  inteUeotnm 
oBpiant. — Dig.  41,  2, 1,  s.  8,  de  adq.  vel 
unit.  poss. 

(h)  Is  oajos  oolonas,  ant  bospes,  ant 
qiiifl  sUas  iter  ad  fandam  feoit ;  nsus 
ndetnr  itinere,  vel  acta,  Tel  vi(^  et 
iddioo  imterdiotnm  habebit ;  etiam  si 
igsaraTit  onjas  fundus  esset,  per  quern 
ink,  letinere  earn  serritatem. — Dig.  43, 
19, 1,  8.  7,  de  itinere. 

[User  for  twenty  years  by  the  tenant 
ind  occapier  of  olay  works  is  saiBoient 
to  create  a  presoriptiye  title  to  a  water- 
oooree  {Gaved  y.  Martyn  (1866),  19  0. 
B.,  N.  S.  732)  ;  and  the  nse  of  a  stream 
from  time  immemorial  by  tin  bonnders, 
who  merely  hare  a  right  by  custom  to 
work  the  tin,  is  snffioient  to  giro  a  right 
bj  immemorial  presoription  to  the 
owner  of  the  land — the  presumption 
bong  that  the  privilege  was  originally 
Boquired  l^  arrangement  with  the 
owner,  as  well  as  with  the  bonnders. 
{Iwmey  v.  Stocker  (1866),  L.  B.  1  Ch. 
Ap.  896.) 

It  is  said  that  a  tenant  cannot  pre- 
Boribe  for  an  easement  against  his  land- 
lord. The  possession  of  the  tenant  is 
the  posssssioQ  of  his  landlord ;  and  it  is 
nid  to  be  a  violatioQ  of  first  principles 
to  rappose  that  the  oooopatm  of  the 


tenant,  whose  oconpation  of  close  A.  is 
the  oocopation  of  his  landlord,  ooold  by 
that  occapation  acquire  an  easement 
orer  close  B.,  also  belonging  to  his 
landlord ;  the  duty  of  the  tenant  being 
that,  if  he  passes  orer  dose  B.,  he 
should  do  nothing  on  it  more  than  his 
lease  authoiised  him  to  do :  Gtxyford  y. 
Moffatt  (1868),  L.  B.  4  Gh.  133  ;  Daniel 
▼.  Anderson  (1862),  8  Jur.,  N.  8.  328; 
OtUram  y.  Maude  (1881),  L.  B.  17  Oh. 
D.  891.  But  the  rule  is  not  dearly 
settled  {  and  at  all  events,  if  close  B.  be 
in  the  oconpation  of  another  tenant,  it 
seems  that  the  teoaots  may  acquire 
prescriptive  rights  against  one  another : 
see  Daniel  y.  Ander8<m  (1862),  31  L.  J., 
Gh.  610  ;  Frewen  y.  PhilippSf  above,  p. 
180 ;  Mitchell  y.  Cantrill  (1887),  L.  B. 
37  Oh.  Div.  66 ;  Fahey  y.  Dwyer  (1879), 
4  L.  B.  Ir.  271,  27  W.  B.  Dig.  230; 
Bohson  y.  Edwards,  L.  B.  (1888),  2  Gh. 
146,  of.  (1893),  3  Gh.  65. 

Notwithstanding  the  prindple  that 
a  tenant  can  do  nothing  to  injure  his 
landlord's  interest,  the  tenant  of  a 
house  in  respect  of  which  an  easement 
of  light  is  claimed,  by  taking  a  lease 
of  the  land  in  respect  of  which  it  is 
claimed,  suspends  the  running  of  the 
statute.  Until  the  whole  period  has 
elapsed  the  legislature  gives  to  the 
owner  of  the  house  no  title  to  damnify 
the  neighbour's  property  by  preventing 
him  firom  doing  as  he  pleases  with  it. 
There  is  nothing  in  the  tenant's  act  in 
taking  the  adjacent  land  to  prejudice 
the  landlord's  right,  beoanse  the  land- 
lord had  no  right  anterior  to  the  lapse 
of  twenty  years.  (Ladyman  r,  Qrcuw 
(1871),  L.  B.  6  Oh.  763.)] 
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PeraonB  to     [repeal  of  the  Act  for  a  safficient  number  of  years  to  make, together 
wU?^^Mi    ^^^  *^®  years  of  enjoyment  under  it,  the  period  of  twenty  (a).] 

oMOPiflnt. 


Neo  yi,  neo 
olam,  nee 
preoario. 


Sect.  3. — Qualities  of  the  Enjoyment. 

In  order  that  the  enjoyment,  which  is  the  quasi  possession  of 
an  easement,  may  confer  a  right  to  it  by  length  of  time,  it  must 
have  been  open,  peaceable,  and  "  as  of  right  *'  (&)• 

The  effect  of  the  enjoyment  being  to  raise  the  presump- 
tion of  a  consent  on  the  part  of  the  owner  of  the  servient 
tenement,  it  is  obvious  that  no  sach  inference  of  consent  can 
be  drawn,  unless  it  be  shown  that  he  was  aware  of  the 
user,  and,  being  so,  made  no  attempt  to  interfere  with  its 
exercise.  Still  less  can  such  consent  be  implied,  but  rather 
the  contrary,  where  be  has  contested  the  right  to  the  user, 
or  where,  in  consequence  of  such  opposition,  an  interruption  in 
the  user  has  actually  taken  place.  Even  supposing  these  defects 
of  the  user  not  to  exist,  still  the  effect  of  the  user  would  be 
destroyed  if  it  were  shown  that  it  took  place  by  the  express  per- 
mission of  the  owner  of  the  servient  tenement,  for  in  such  a  case 
the  user  would  not  have  been  had  with  the  intention  of  acquiring 
or  exercising  a  right.  The  presumption,  however,  is,  that  a 
party  enjoying  an  easement  acted  under  a  claim  of  right  until 
the  contrary  is  shown  (c). 

The  civil  law  expressed  the  essential  qualities  of  the  user,  by 
the  clear  and  concise  rule  that  it  should  be  "  nee  vi,  nee  clam, 
nee  precario  "  (d). 

The  doctrine  of  the  law  of  England,  as  cited  by  Lord  Coke, 
from  Bracton,  exactly  agrees  with  the  civil  law.  The  possession 
must  be  long,  continuous,  and  peaceable.  Long,  that  is, 
*'  during  the  time  required  by  law  ;  continuous,  that  is,  un- 
interrupted by  any  lawful  impediment ;  and  peaceful,  because,  if 
it  be  contentious,  and  the  opposition  be  on  good  grounds,  the 


(o)  Kinloch  v.  NeviU  (1840),  6  M.  A 
W.  806.  If,  however,  there  had  been  a 
user  prior  to  the  Act,  or  any  other 
evidence  to  show  that  the  a  set  by  the 
claimant  was  independent  of  the  Aot, 
the  case  would  be  otherwise. 

(b)  "The  sort  of  possession  that  is 
required  to  establish  a  prescription  is 


the  same  in  the  civil  law,  the  law  of 
Jersey,  and  our  common  law,"  per  Lord 
Wynford  in  Benest  v.  Pipon  (1829),  P. 
C.  1  Koapp,  70. 

(c)  Campbell    v.    Wilson    (1803),   8 
East,  294 ;  7  R.  B.  462. 

(d)  Cod.  3,  84,  1,  de  serv. ;  Dig.  8,  5, 
10,  si  serv.  viad. 
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partj  will  be  in  the  same  condition  as  at  the  beginning  of 
iiis  enjoyment.  There  must  be  '  longns  nsns  nee  per  vim^  nee 
diim^  nee  precario '  "  (a).  '^  Transfernntnr  dominia  sine  titolo  et 
tnditioDe  per  nsncaptionem,  scilicet  per  longam^  continaam 
et  pacificam  possessionem.  LoDga,  i.  e.  per  spatinm  temporis 
per  legem  definitnm.  Continaam  dico,  ita  qnod  non  sit  legitime 
interrapta.  Pacificam  dice,  quia  si  contentiosa  f aerit,  idem  erit 
qnod  prius^  si  contentio  fnerit  jasta.  lit  si  yeras  dominas^ 
gtatim  cam  intrasor  vel  disseissor  ingressns  fuerit  seisinam, 
Ditatnr  tales  yiribas  repellere  et  expellere^  licet  id  qaod  ioceperit 
perdacere  non  possit  ad  eSectam,  dam  tamen,  cam  defecerit^ 
diligens  sit  ad  impetrandam  et  prosequendum.  Longus  usus  nee 
per  yim^  nee  clam,  neo  precario,  &c.^'  (fr). 


Neo  vi,  neo 

olam,  neo 

preoario. 


The  enjoyment  mast  be  peaceable. 

At  common   law  any  acts  of  interruption  or  opposition  from   Neo  y\. 
which  a  jury  might  infer  that  the  enjoyment  was  not  rightfnl, 
were  sufficient  to  defeat  the  effect  of  the  enjoyment,  the  question 
being  whether,  ander  all  the  facts  of  the  case,  sach  enjoyment 
had  been  had  under  a  concession  of  right. 

By  the  statute  it  is  enacted  that  nothing  shall  be  deemed  to  be 
tn  interraption,  unless  it  shall  be  submitted  to  or  acquiesced  in 
for  the  space  of  a  year  after  the  party  interrupted  shall  have 
notice  thereof,  and  of  the  person  making  or  authorizing  the 
same  (c). 

It  is  certainly  by  no  means  clear  what  the  precise  intention  of 
the  legislature  was ;  but  it  appears  hardly  possible  that  it  should 
haye  been  intended  to  confer  a  right  by  user  during  the  prescribed 
period,  however  "  contentions  *'  or  "  litigious ''  such  user  may 
haye  been  (d).  In  the  case  of  Bailey  v.  Appleyard  (e),  where  a 
right  of  way  was  claimed,  the  use  of  which  had  been  materially 
oktructed  by  a  "  stang,''  Patteson,  J.,  left  the  question  to  the 


(a)  Co.  Litt.  118,  b ;  Bncton,  lib.  2, 
f.  51  b,  62  a»  222  b. 

(b)  ["These  words,  'as  of  right/ 
ooonr  in  sect.  6  of  2  A  8  Will.  ^  o.  71. 
There  has  been  maoh  difficulty  as  to 
iheir  oonstmotioD,  bat  it  seems  olear 
ibftt  if  the  eDJoyment  has  been  olandes- 
tine,  contentions,  or  by  sofferanoe,  it 
is  not  of  right."  Per  Erie,  J.,  17  Q.  B. 
275.  This,  as  already  shown,  is  subject 
to  one  exception.    See  ante,  p.  180.J 


(c)  See  ante,  p.  188. 

id)  See  Wright  v.  Williams  (1886),  1 
M.  A  W.  100;  lEaton  v.  Swansea  Water- 
vjorici  Company  (1861),  17  Q.  B.  267 ; 
Olover  y.  Coleman  (1874),  L.  B.  10  C. 
P.  108  {  and  per  Bowen,  J.,  in  Dalton  v. 
Angus  (1881),  L.  B.  6  App.  Gas.  at  p. 
786.] 

(e)  1888,  8  Ne7.  it  P.  267;  S.  C,  8 
A.  A  £.  161,  and  corrected  in  a  note  in 
the  same  volame. 
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Neovi.       jury  "whether  the  stang  had  prevented  the  exercise  of  the 
right  '*  (a). 

[An  act  of  partial  interruption,  instead  of  destroying  the 
easement  claimed,  may  qualify  it,  and  be  evidence  of  another 
easement.  Thns,  where  a  weir  across  a  river  was  claimed  by 
prescription,  and  a  miller,  whose  mill  was  on  its  banks.  Had 
caused  a  fender  to  be  shut  down,  the  Court  held  this  not  &tal  to 
the  claimant's  right,  thinking  that  there  was  nothing  to  prevent 
a  second  easement  being  acquired,  as  subordinate  to  that  already 
existing,  if  the  subject  matter  admitted  of  it  (&).] 


(a)  The  report  of  the  mae  of  BaiUy  y. 
AppUyard  was  first  published  in  8  N.  ft 
P.  257 ;  it  ftf terwArds  appeared  in  8  Ad. 
ft  EL  161.    On  the  OMe,  as  it  appeared 
in  these  reports,  the  following  observa- 
tion was  made  in  the  first  edition  of 
this  work.    '*  In    the    recent  case  of 
Bailey  ▼.  Appleyard,  the  erection  of  a 
rail  by  the  owner  of  the  senrient  tene- 
ment within  the  shorter  period  of  the 
statntory  prescription  was  held  soffi- 
oient  to  prerent  the  acquisition  of  the 
right ;  and  it  was  decided  that  it  was 
incnmbent  on  the  plaintiff  to  prove  an 
enjoyment  not  intermpted,  every  inter- 
raption  being  prssnmed  to  be  hostile 
until  the  contrary  was  shown.    It  does 
not  appear  from  the  report  that  in  this 
instance  the  interruption  was  aoqni- 
esoed  in,  or  even  ocntinoed  for  a  year." 
In  the  8th  volume  of  Adolphus  and 
EUis,  the  reporters,  after  adverting  to 
the  appearance  of  the  above  passage, 
give  the  following  very  important  cor- 
rection of  the  report  of  the  case.  "  The 
learned  judge  who  tried  the  cause  of 
Bailey  v.  Appleyard  has  favoured  the 
reporters   with  a  note    of   the  facts 
proved  before  him,  from  which  it  ap- 
pears that  the  report  of  the  case,  above 
referred  to,  and  that  in  the  present 
volume  (p.  161),  are  incorrect  in  repre- 
senting that  on  the  trial  any  question 
ultimately  turned  upon  an  interruption 
within  thirty  years. 

"  The  pUdntiff  endeavoored  to  show 
that  the  tenant  of  Upper-house  Farm  (in 
respect  of  which  the  plaintiff  claimed) 
had  for  more  than  thirty  years  pastured 
his  cattle  in  Toadholes  Lane  as  far  as  a 
close  called  Potover  Lane,  but  it  was 
proved  that  a  stang,  or  rail,  sufBoient  to 
prevent  cattle  from  passing,  had  been 
erected  across  Toadholes  Lane,  between 
Upper-house  Farm  and  Potover  Lane. 
It  did  not  appear  when  the  stang  wob  put 
up  ;  but  it  had  stood  mnch  more  than 
two  years  before  its  removal  in  18(^. 


▲  neighbouring  proprietor  had  been 
accustomed  to  turn  his  cattle  into  Toad, 
holes  Lane  from  the  Potover  Lane  end; 
and  the  stang  obstructed  the  passage  of 
his  cattle  towards  Upper-house  Farm, 
as  well  as  the  passage  of  cattle  ttom 
Upper-house  Farm  into  the  part  of 
Toadholes  Lane  between  the  stang  and 
Potover  Lane.  By  agreement  between 
the  two  proprietors  in  1809,  a  gate  was 
put  np  at  the  end  of  Potover  Lane ;  the 
stang  was  then  removed;  and  from 
that  time  the  cattle  of  the  plaintiff's 
predecessor  depastured  the  whole  of 
Toadholes  Lane  np  to  the  gate.  The 
plaintiff's  counsel  argued  that  the  stang 
was  not  necessarily  an  interruption  of 
the  plaintiff's  enjoyment  of  pastnre  over 
the  loons  in  quo ;  and  that,  if  it  was  not, 
the  evidence  showed  an  enjoyment  of 
many  years  before  1809.  The  learned 
judge  left  it  to  the  jury  to  say  whether 
the  stang  had  prevent/^  the  ewereiee  o/ 
the  right.    Verdict  for  the  defendant. 

"  No  question,  therefore,  at  the  trial, 
turned  on  the  effect  of  an  interruption; 
but,  if  the  stang  was  erected  adversely 
to  the  light  insisted  on  by  the  plaintiff, 
he  failed  in  proving  a  thirty  years'  en- 
joyment, because  the  evidence,  as  far 
as  it  went,  showed  that  the  enjoyment, 
as  claimed,  had  not  begun  till  1809,  and 
the  plaintiff  had  been  excluded,  and  not 
interrupted,  during  the  first  two  years 
of  the  thirty.  And  even  if  it  had  ap- 
peared that  the  stang  ought  to  have 
been  treated  as  an  'interruption,'  it 
was  plain  that  it  had  existed  and  been 
acquiesced  in  for  more  than  a  year.  On 
the  motion,  reported  ante,  the  term 
'interruption'  was  used;  but  it  was 
evidently  onneoessaiy,  for  the  purpose 
of  the  decision,  to  employ  it  in  any 
other  sense  than  that  of  obstmction." 

(b)  BolU  V.  WhyU  (1868),  L.  S.  8  Q. 
B.  802;  for  a  like  decision,  see  Good- 
man  v.  Mayor  of  SaUaah  (1882),  L.  B. 
7  App.  Gas.  688. 
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By  the  civil  law  any  enjoyment  was  said  to  be  forcible  to 
which  opposition  was  offered,  either  by  word  or  deed,  by  the 
owner  of  the  servient  tenement  (a). 

The  enjoyment  mast  be  open. 

The  user  of  an  easement  may  be  secret^  either  from  the  mode 
in  which  a  party  enjoys  it,  or  from  the  nature  of  the  easement 

itBOlf. 

Instances  of  the  former  kind  are  where  the  right  is  exercised 
by  stealth,  or  in  the  night  (b). 

Instances  of  the  latter  kind  occur  where  a  claim  is  made  to  an 
extraordinary  degree  of  support  to  a  house  from  the  neigh- 
honring  soil,  in  consequence  of  an  excavation  on  the  party's 
own  land  (e),  [or  a  peculiarity  in  the  internal  structure  of  the 
hoDse  (d),]  not  visible  to  the  neighbour. 

A  consideration  of  this  rule  would,  it  appears,  afford  an  answer 
in  the  affirmative  to  the  question  incidentally  raised  in  the  case 
of  Dodd  V.  Holme  (e), — ^whether,  in  order  to  acquire  a  right  to 
gnpport  for  a  house  by  antiquity  of  possession,  it  must  originally 
have  been  built  with  that  degree  of  strength  and  coherence  which 
may  reasonably  be  expected  to  be  found  in  a  well-built  house, — 
for  as  there  might  be  nothing  in  the  external  appearance  of  the 
house  to  g^ve  notice  to  the  owner  of  the  adjoining  land  that  the 
weakness  with  which  it  was  built  caused  it  to  require  a  greater 
degree  of  support  from  his  soil  than  a  well-built  house  would 


Neo  olam. 


(a)  Vi  fftotnm  Tideri,  Qointtia  Mndnfl 
Beripdi,  si  qais  contra  qnam  prohibe- 
retnr,  feoerit :  et  mihi  yidetor  plena 
fmd  Quinti  Maoii  definitio.  Bed  et  li 
qois  jaotn  yel  minimi  lapilli  prohibitni 
fioere,  penereraTit  faoere :  bono  qaoqne 
?i  fadsBe  yideri,  Psdiai  et  Pomponinfl 
toribimt,  eoqoe  jore  ntimnr. — Dig.  48, 
24^  1,  B.  6,  6,  quod  vi  ant  olam. 

Prohibitai  aatem  intelligitar,  qao- 
Ubet  prohibentie  acta  :  id  est  yel  dioen- 
til  m  pEohibere,  yel  mannm  opponentis, 
lapillamye  jaotantis  prohibendi  gratii. 
-lUd.  par  20,  8. 1. 

(b)  Itaqae  olam  nanoisoitiir  poena- 
aioiiem,  qui  fatoram  oontroyertiam 
metnenB,  ignorante  eo,  qnem  metnit, 
faziive  in  poBseasionem  ingreditnr. — 
Dig.  41,  2,  6,  de  adq.  yel.  amit.  poes. 

Talis  nana  non  yalebit,  cam  tit 
ebodeeiinnB,  et  idem  erit  li  nootomai. 
— Biaoton,  lib.  2,  f .  62  b. 

Ant  in  abaentiA  domini. — Ibid.  Lib. 
4^1221  a. 

See  Dawson  y.  Duke  of  Norfolk  (1816), 


1  Price,  246 ;  16  B.  B.  708 ;  [and.  ae  to 
the  oaae  of  a  bailiff  claiming  a  right  bj 
naer  oyer  hie  master's  property,  Officer$ 
of  State  y.  Sari  cf  Haddington,  6  Wils. 
A  Shaw,  So.  App.  670.] 

(c)  Partridge  y.  ScoU  (1888),  8  M.  A 
W.  829. 

(d)  Angus  y.  Dalton  (1878),  L.  B.  4 
Q.  B.  Diy.  162  ;  see  per  Thesiger,  L.  J., 
at  pp.  181 — 8,  and  per  Cotton,  L.  J.,  at 
p.  187.  The  defendants  elected  not  to 
take  a  new  trial,  so  that  the  decision  on 
this  point  of  the  Ooort  of  Appeal  was 
not,  strictly  speaking,  open  to  reyiew 
by  the  Honse  of  Lords }  bat  the  point 
was  referred  to  on  the  appeal :  see  L. 
B.  6  App.  Oas.  at  pp.  761  (Pollock,  B.), 
767  and  760  (Field,  J.),  766  and  767 
(Lindley,  L.  J.),  777  and  779  (Fry,  J.), 
787  And  789  (Bowen,  J.),  801  (Lord 
Selbome,  C),  807  (Lord  Penzance),  827 
and  828  (Lord  Blaokbnm). 

(«)  1884,  1  A.  A  B.  498;  8  Ney.  & 
Man.  789. 
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have  reqaired^  and  qaoad  saoh  additional  snpporfc  the  enjoyment 
woald  have  been  secret^*  no  presumption  of  a  grant  of  it  on  hia 
part  conid  be  implied. 

The  same  reasoning  wonld  also  apply  to  the  case  of  an  ancient 
honsoj  originally  well-bailt|  becoming  weaker  from  the  want  of 
proper  repair.  A  man  believing  there  were  no  minerals  on  hu« 
own  land  might  be  willing  to  subject  it  to  the  easement  of 
support  to  a  well-built  house,  which  would  diminish  the  value 
of  his  property  only  in  the  event  of  his  wishing  to  mine  in  it, 
although  he  would  refuse  to  restrict  himself  from  digging  a 
foundation  for  any  building  he  might  require;  which  would 
possibly  be  the  case  were  he  bound  to  afford  the  support  neces- 
sary to  sustain  a  rickety  and  ill-built  edifice. 

[There  is  also  the  case  of  a  house  originally  requiring  no  more 
than  an  ordinary  degree  of  support,  but  subsequently  altered  so 
as  to  require  an  unusual  amount  of  lateral  pressure  to  support  it. 
But  here,  it  seems  that,  if  the  alteration  be  openly  and  honestly 
made,  the  servient  owner  is  fixed  with  notice  that  an  additional 
burden  of  some  kind  is  being  imposed  upon  his  tenement,  and,  if 
he  makes  no  inquiry,  will  in  time  become  subject  to  the  obliga- 
tion of  increased  support  (a).] 

This  reasoning  also  applies  to  the  claim  of  [an  extraordinary 
degree  of]  support  from  adjoining  houses  (6). 

By  the  civil  law  it  was  sufficient  to  vitiate  the  user,  if,  from 
the  acts  of  the  party,  an  intention  of  concealment  could  be  in- 
ferred (c).  This  intention  might  be  deduced  from  the  manner 
in  which  the  act  was  done,  and  the  Digest  contains  a  variety 
of  instances  in  which  such  an  intention  was  inferred  from  the 
facts  ((2). 

The  enjoyment  must  be  as  of  right. 

Enjoyment  had  under  a  licence  or  permission  from  the  owner 
of  the  servient  tenement,  as  has  been  already  remarked,  confers 
no  right  to  the  easement.     Each  renewal  of  the  licence  rebuts 


(a)  Dalton  v.  Angus  (1881),  L.  B.  6 
App.  CaB.  740,  per  Lord  Selborne,  at  p. 
801. 

(b)  See  per  Bramwell,  B.,  in  the  case 
of  Sol(ymon  r.  Vintners*  Company  (1869), 
4  H.  &  N.  601,  aoo.  [In  Angut  v.  PoZ- 
ton,  Gookbnrn,  0.  J.,  appears  to  have 
ooniidered  that  the  very  poBsibilitj  of 
aoqniring  any  presoriptiTe  right  to  sap- 
port  was  exoladed  bj  the  seoreoy  of  the 
enjoyment  (L.  B.  8  Q.  B.  D.  at  p.  117)  ; 


bat  this  opinion  was  negatived  by  the 
Ooart  of  Appeal  and  the  Hoase  of 
Lords.] 

(e)  Idem  Aristo  patat,  eam  qnoqae 
olam  facere,  qni  celandi  animo  habet 
enm,  qnem  prohibitnram  se  inteUegerit, 
et  id  ezistimat,  aut  ezistimare  debet, 
fle  probibitam  iri.— Dig.  43,  2^  8,  §  8, 
qaod  vi  aot  olam. 

(d)  Dig.  43,  24,  3,  §§  7,  8,  quod  vi 
ant  clam. 
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tlie  presumption  which  would  otherwise  arise,  that  such  enjoy-    Neo  preoario. 
ment  was  had  andc^r  a  claim  of  right  to  the  easement  (a). 

Any  admission,  whether  yerbal  or  otherwise,  that  the  enjoy- 
ment had  been  had  by  permission  of  the  owner  of  the  servient 
tenement,  was  sufficient,  before  the  recent  statute,  to  prevent  the 
acquisition  of  the  right,  however  long  such  enjoyment  might  have 
continued.  ''  Si  autem,''  says  Bracton,  '^  (seisina)  precaria  fuerit 
et  de  grati&,  quao  tempestive  revocari  possit  et  intempestive,  ex 
longo  tempore  non  acquiritnr  jus  '*  (6). 

By  the  statute  a  distinction  is  made  as  to  the  effect  of  a  parol 
licence  in  those  cases  in  which  the  right  is  declared  to  be  absolute 
and  indefeasible,  and  those  in  which  there  is  no  such  provision. 
In  the  former  instance,  although  the  enjoyment  commenced  by 
permission,  yet  after  it  has  continued  during  the  requisite  period 
(forty  years  in  general,  and  twenty  in  the  case  of  lights),  the 
right  cannot  be  invalidated,  except  by  proof  that  the  easement 
''was  enjoyed  by  some  consent  or  agreement  expressly  given  or 
made  for  that  purpose  by  deed  or  writing''  (c). 

The  latter  case  is  not  affected  by  the  statute. 

The  ''precarious  enjoyment'^  of  the  Civil  Law,  by  which,  as 
has  been  already  seen,  no  prescriptive  right  could  be  acquired,  is 
identical  with  the  permissive  enjoyment  of  the  English  law  (cQ. 

For  the  same  reason,  that  the  enjoyment  must  be  such  as  to  xjnitj  of 
afford  evidence  of  the  acknowledgment  of  the  right  to  an  ease-  poneision. 
ment,  as  such,  by  the  owner  of  the  servient  tenement,  no  right  is 
acquired  by  the  enjoyment  of  an  easement  which  has  been  had 
during  the  time  of  a  unity  of  possession  of  the  dominant  and 
servient  tenements ;  and  it  was  decided  in  [some  of  the  earlier 
cases  on  the  Prescription  Act  (e)]  that,  in  computing  the  period 


(a)  Monmouthshire  Canal  Oompany  y. 
Harford  (1884),  I  C.  M.  <fc  K.  614;  ante, 
p.  184;  ITone  r.  Pretton  (1883),  L.  R. 
24  Gh.  D.  789;  Chamber  ColUery  Com- 
pmy  ▼.  Hopwood  (1886),  L.  R,  82  Ch. 
DiT.  549.  At  to  preoarioas  enjoyment 
of  e  different  kiiid,  see  Arkwright  y. 
6^1  and  the  other  cases  quoted  below, 
Ptrt  IIL  Chap.  I.,  ad  fin. 

If  the  enjoyment  oommenoed  by  per- 
nussion,  it  U  a  question  for  the  jury 
whether  it  did  not  oontinae  by  permis- 
wm :  Gaved  t.  Martyn  (1866),  19  C.  B., 
N.  8.  732.] 

(b)  lib.  4,  f.  221  a. 

(c)  [The  effect  of  the  statute  is  that 
in  the  oase  of  the  longer  periods,  a 

C. 


right  may  be  acquired  by  an  enjoyment 
which  at  the  common  law  would  have 
been  bad  as  "a  precarious  enjoyment; " 
see  ante,  p.  179,  note.  The  whole 
matter  is  explained  in  Tieklo  t.  Broton 
(1886),  4  A.  A  B.  869.] 

(d)  Precarium  est,  quod  precibus 
petenti  utendum  conceditur  (camdiu) 
quamdiu  is,  qui  concessit,  patitnr. — 
Dig.  48,  26, 1,  de  precario. 

Yeluti  si  me  precario  rcgaveris,  nt  per 
f  nndum  menm  ire,  vel  agere  tibi  liceat : 
vel  ut  in  tectum  yel  in  aceam  tedium 
meamm  stillicidinm  vel  tignum  in  pa- 
rietem  immissum  habeee. — Ibid.  L.  8. 

{e)  Onley  ▼.  Oardiner  (1888),  4  M.  A 
W.  496 ;  Clayton  t.  Corhy  (1842),  2  G. 
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of  twenty  years'  enjoyment  ''  next  before  the  action  bpought,*' 
nnder  the  statute,  not  only  mast  the  time  daring  which  the  nnity 
continaed  be  excladed^  bat  that  the  operation  of  the  unity  is  to 
saspend  the  process  of  acquisition  while  it  lasts,  and  to  destroy 
altogether  the  effect  of  the  previous  user^  by  breaking  the  con- 
tinuity of  the  enjoyment.  [Bat  this  point  cannot  now  be 
regarded  as  settled  (a).] 

A  claim  nnder  the  statute  to  an  easement  by  enjoyment  during 
the  periods  therein  specified  may  be  conclusively  rebutted^  and 
the  user  shown  not  to  have  been  as  of  right,  by  evidence  of  a 
breach  of  the  continuity  of  possession  by  an  act  of  interruption 
on  the  part  of  the  servient  owner  acquiesced  in  for  a  year  after 
notice  (sect.  4)  (b);  [and  so  it  may  by  evidence  of  repeated 
interruptions  of  less  than  a  year,  if  they  be  sufficient  to  show 
that  the  enjoyment  was  contentious  (c)]. 

In  delivering  the  judgment  of  the  Court  of  Exchequer,  in 
Bright  v.  Walker,  in  which  the  qualities  of  an  enjoyment  neces- 
sary to  clothe  it  with  right  by  lapse  of  time  were  considered. 
Baron  Parke  said  (d) :  "  In  order  to  establish  a  right  of  way,  and 
to  bring  the  case  within  this  section  (2nd),  it  must  be  proved  that 
the  claimant  has  enjoyed  it  for  the  full  period  of  twenty  years, 
and  that  he  has  done  so  '  as  of  right ; '  for  that  is  the  form  in 
which,  by  section  5,  such  a  claim  must  be  pleaded ;  and  the  like 
evidence  would  have  been  required  before  the  statute  to  prove  a 
claim  by  prescription  or  non-existing  grant.  Therefore,  if  the 
way  shall  appear  to  have  been  enjoyed  by  the  claimant,  not  openly 
and  in  the  manner  that  a  person  rightfully  entitled  would  have 
used  it,  but  by  stealth,  as  a  trespasser  would  have  done — ^if  he 
shall  have  occasionally  asked  the  permission  of  the  occupier  of 
the  land — no  title  would  be  acquired,  because  it  was  not  enjoyed 
'  as  of  right.'  For  the  same  reason  it  would  not,  if  there  had 
been  unity  of  possession  during  all  or  part  of  the  time ;  for  then 
the  claimant  would  not  have  enjoyed  '  as  of  right '  the  easement, 
but  the  soil  itself.  So  it  must  have  been  enjoyed  without  inter- 
ruption.   Again,  such  claim  may  be  defeated  in  any  other  way  by 


&  D.  183  ;  BattUhill  t.  Be^d  (1856),  18 
C.  B.  696. 

(a)  See  La^^yman  t.  Grave  (1871),  L. 
B.  6  Cb.  763;  Ecelesiaatical  Commis' 
sioners  v.  Kino  (1880),  L.  B.  14  Gh.  Div. 
218  i  Bollina  y.  Fam«v  (1884),  L.  B.  18 
Q.  B.  Div.  304 ;  above,  p.  165,  note  (/). 


(h)  [Bee  ante,  p.  188,  note  (b) .] 

(c)  Eaton  v.  8u>an$ea  Waterworks 
(1851),  17  Q.  B.  267 ;  [and  per  Bowen, 
J.,  in  Dalton  v.  Angu$  (1881),  L.  B.  6 
App.  Gas.  at  p.  786.] 

(d)  1  C.  M.  &  B.  219. 


BY   PRESCRIPTION. 


211 


EDJojment  to 
be  definite. 


whioli  the  same  is  now  liable  to  be  defeated ;  that  is,  by  the  same    Intermption 
means  by  which  a  similar  claim,  arising  by  castom,  prescription    ownerander 
or  grant,  wonld  now  be  defeasible;  and,  therefore,  it  may  be    the etatnte. 
answered  by  proof  of  a  grant,  or  of  a  licence,  written  or  parol, 
for  a  limited  period,  comprising  the  whole  or  part  of  the  twenty 
years,  or  of  the  absence  or  ignorance  of  the  parties  interested  in 
opposing  the  claim,  and  their  agents,  daring  the  whole  time  that 
it  was  exercised." 

The  authority  of  this  case,  and  the  doctrines  laid  down  by  the 
Conrt  in  it,  were  fally  recognized  in  Ths  Mantnouthshire  Oanal 
Company  y.  Hatfard  (a),  and  Tickle  y.  Brown  (b). 

[The  enjoyment  most  be  definite  in  its  character. 

It  mnst  not  be  so  casual  and  uncertain  as  to  be  out  of  the 
category  of  known  easements  (c). 

Lastly^  the  enjoyment  must  be  physically  capable  of  intermp-  Capable  of 

tion  id).  iBterruption. 

In  the  leading  case  of  Angus  y.  Dalton  (e),  Cockbum,  0.  J., 
and  Mellor,  J.,  gave  judgment  against  a  claim  of  lateral  support 
for  buildings,  partly  upon,  the  gpround  that  the  enjoyment  of  such 
support  cannot  be  resisted  by  the  adjoining  owner  by  any  means 
short  of  an  ezcayation  which  may  be  destructiye  of  his  own 
tenement  (/).  Bat  the  majority  of  the  Court  of  Appeal,  while 
conceding  that  an  enjoyment  physically  incapable  of  interruption 
would  confer  no  right  (g),  held  that  the  decided  cases  preyented 
them  from  applying  the  principle  to  the  easement  in  question  (h) ; 
and  their  decision  was  upheld  by  the  House  of  Lords* 

"  The  power  of  resistance,''  said  Lord  Selbome  (t),  "  does  and 
muBt  in  all  such  cases  exist,  otherwise  no  qaestion  like  the 
present  could  arise.  It  is  trae  that  in  some  cases  (of  which  the 
present  is  an  example)  a  man  acting  with  reasonable  regard  to 


(a)  1884, 1  G.  M.  <fc  B.  614. 

(b)  1836,  4  A.  A  E.  869 ;  [of.  Wimhip 
T.  HMdspeth  (1854),  10  Sxch.  6.] 

(e)  Wehh  T.  Bird  (1868),  18  0.  fi.,  N. 
8.  841 ;  Chasemore  v.  Bichards  (1869), 
17  H.  A  C.  849 ;  and  per  Theriger,  L.  /., 
in  Angu8  ▼.  DaU<m  (1878),  L.  B.  4  Q.  B. 
DiY.  at  p.  175. 

(d)  Webb  y.  Bird,  nbi  BDp»  i  Sturges 
V.  Bridgman  (1879),  L.  B.  11  Cb.  Div. 
852. 

(«)  1877—81,  L.  B.  8  Q.  B.  D.  86; 
4  q.  B.  Div.  162;  6  App.  Oaa.  740 1  see 
abore^  p.  172. 

(/)  L.  B.  8  Q.  B.  D.  at  pp.  117, 
12Sff. 


(g)  L.  B.  4  Q.  B.  Div.  at  p.  176. 

(h)  Ibid.,  pp.  176  to  181. 

{i)  L.  B.  6  App.  Cas.  at  p.  796.  Borne 
of  the  Jndgee  even  hinted  that  the  en- 
joyment of  lateral  soppart  was  oapable 
of  being  resiited  by  the  limple  method 
of  bringing  an  action  for  treepaM ;  and 
Lord  BdbOTneappeare  to  have  oononrred 
in  thia  Tiew ,  withoat  making  it  the  bama 
of  his  judgment.  See  per  Lindley  and 
Bowen,  JJ.,  at  pp.  768,  784,  and  the 
contrary  opinion  of  Fry,  J.,  at  p.  776  $ 
Lord  Selbornsrs  opinion  on  this  point  is 
reported  On  p.  793,  and  Lord  Watson's 
on  p.  881.  Bee  below.  Part  in.  Chap. 
IT. 
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Capable  of     [his  own  interest,  would  never  exercise  it  for  the  mere  purpose  of 
m  rrap  ion.    pi-gy^Qj^^Qg  j^ig  neighbour  from  enlarging  or  extending  such  a 

servitude.  But  on  the  other  hand,  it  would  not  be  reasonably 
consistent  with  the  policy  of  the  law  in  favour  of  possessory 
titles,  that  they  should  depend  in  each  particular  case  upon  the 
greater  or  less  facility  or  difficulty!  convenience  or  inconveDience, 
oE  practically  interrupting  them.  They  can  always  be  inter- 
rupted (and  that  without  difficulty  or  inconvenience)  when  a  man 
wishes,  and  finds  it  for  his  interest,  to  make  such  a  use  of  his 
own  land  as  will  have  that  effect.  So  long  as  it  does  not  suit  his 
purpose  and  his  interest  to  do  this,  the  law  which  allows  a 
servitude  to  be  established  or  enlarged  by  long  and  open  enjoy- 
ment, against  one  whose  preponderating  interest  it  has  been  to  be 
passive  duriug  the  whole  time  necessary  for  its  acquisition,  seems 
more  reasonable,  and  more  consistent  with  public  convenience 
and  natural  equity,  than  one  which  would  enable  him,  at  any  dis- 
tanqe  of  time  (whenever  his  views  of  his  own  interest  may  have 
undergone  a  change),  to  destroy  the  fruits  of  his  neighbour's 
diligence,  industry,  and  expenditure."   . 

Lord  Penzance  concurred  in  the  judgment,  feeling  himself 
bound  by  previous  decisions ;  but  his  own  opinion  was  that  the 
enjoyment  must,  in  order  to  confer  a  right,  be  capable  of  interrup- 
tion "without  extravagant  and  unreasonable  loss  or  expense''  (a).} 

(a)  L.  B.  6  App.  Om.  at  p.  805.    The      B.),  764  (Lindley,  J,),  774  (Fey,  J.)i  <^°d 
opinioDB  of  the  Jadgee  on  this  point  will      786  (Bowen,  J.) 
be  found  reported  on  pp.  749  (PdUook, 


PART  m. 


OF  PARTICULAR  EASEMENTS  AND   PARTICULAR  NATURAL 
RIGHTS  OF  A  SIMILAR  CHARACTER. 


CHAPTER  L 


BIGHTS   TO  WATBB. 


BuNNiNQ  water  is  the  sabject  of  easements  of  several  kinds. 
The  right  to  receive  a  flow  of  water  in  a  natural  stream,  and 
transmit  it  in  its  accustomed  course^  is  an  ordinary  right  of  pro- 
perty— a  natural  right :  the  right  to  interfere  with  the  accustomed 
course^  either  by  penning  it  back  upon  the  land  above,  or  trans- 
mitting it  altered  in  quality  or  quantity  to  an  extent  not  justified 
by  natural  right,  is  an  easement. 

The  right  to  have  a  natural  stream  run  in  its  accustomed 
course  does  not  arise  by  prescription,  but  "  jure  natursd,'^  and  of 
common  right  as  an  ordinary  incident  of  property;  the  right  to 
interfere  with  this  natural  course,  by  altering  the  quality  or 
quantity  of  the  water,  is  an  easement,  and  is  claimable  by  pre- 
scription. 

"  When  a  man  has  a  lawful  easement  or  profit  by  prescription,  ^o  preeorip* 
from  time  whereof,  &c.,  another  custom,  which  is  also  from  time  pneoriptioiu 
whereof,  &c.,  cannot  take  it  away;  for  the  one  custom  is  as 
ancient  as  the  other;  as  if  one  has  a  way  over  the  land  of  A.  to 
his  freehold  by  prescription,  from  time  whereof,  &c.,  A.  cannot 
allege  a  prescription  or  custom  to  stop  the  said  way  '*  (a). 

The  difficulty  here  suggested  does  not  arise  with  regard  to  a 
natural  stream,  the  right  to  the  flow  of  it  not  arising  by  pre- 
scription ;  and  if  a  man  declares  for  a  disturbance  of  the  course 


(a)  Aldred'i  Case  (1788),  9  B«p.  68  b. 
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Judgment  of 
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of  a  stream,  it  is  a  good  plea  to  justify  the  diversion  in  virtae  of 
an  easement  so  to  do. 

Bracton  appears  to  consider  the  obligation  to  respect  the 
natural  coarse  of  a  flowing  stream  as  a  dntjr  imposed  by  law;  and 
that,  unless  justified  by  an  easement,  a  man  has  no  more  right  to 
divert  the  coarse  of  a  stream  than  to  discharge  water  upon  his 
neighbour's  land :  *'  Item  a  jure  imponitur  servitus  pr»dio  vicin- 
omm;  scilicet  ne  qais  stagnum  suum  altius  tollat,  per  quod 
tenementum  vicini  submergatur.  Item  ne  faciat  fossam  in  suo 
per  quam  aquam  vicini  divertat,  vel  per  quod  ad  alveum  suum 
pristinum  reverti  non  possit  in  toto  vel  in  parte"  (a). 

In  the  Courts  of  the  United  States,  which  recognize  and 
profess  to  be  guided  by  the  principles  of  the  English  law,  this 
point  has  received  much  consideration.  In  an  elaborate  judgment 
of  Mr.  Justice  Story,  the  right  to  have  a  stream  flow  on  in 
its  accustomed  course  is  laid  down  to  be  a  right  universally 
incident  to  the  property  in  the  adjoining  land,  a  right  which  can 
only  be  interfered  with  by  the  acquisition  of  an  easement ;  and 
the  ordinary  rights  of  the  owners  of  the  adjacent  land  to  the 
natural  flow  of  the  stream  are  distinguished  with  great  precision 
from  the  acquisitions  in  derogation  of  the  common  rights  made 
by  an  exclusive  appropriation  of  the  water. 

**  Prim&  facie  (6),  every  proprietor  upon  each  bank  of  a  river  is 
entitled  to  the  land  covered  with  water,  in  front  of  his  bank,  to 
the  middle  thread  of  the  stream;  or,  as  it  is  commonly  expressed, 
ad  medium  filum  aquae  (c). 

''  In  virtue  of  this  ownership  (d)  he  has  a  right  to  the  use  of  the 
water  flowing  over  it  in  its  natural  current,  without  diminution  or 
obstruction.     But,  strictly  speaking,  he  has  no  property  in  the 


(a)  Braoton,  lib.  4,  f.  221  a. 

(&)  Tyler  y.  Wilkinson,  4  Mason,  U. 
8.  R.  897. 

(c)  [See  Bickett  y.  Morris  (1866),  L. 
B.  1  H.  L.  So.  47 ;  Mayor  and  Corpora' 
tian  oS  Ca/rUsU  y,  Graham  (18G9),  L.  B. 
4  Ezoh.  861 ;  Earl  of  Zetland  y.  The 
Qlover  Incorporation  of  Perth  (1870),  L. 
B.  2  H.  L.  So.  70}  Palmer  t.  Persse 
(1878),  I.  B.  11  Bq.  616;  26  W.  B.  Dig. 
259;  Orr-Ewing  v.  Oolquhoun  (1877), 
L.  B.  2  App.  Cas.  889 ;  Micklethwait  y. 
h'ewlay  Bridge  Company  (1886),  L.  B. 
88  Ob.  Diy.  138 ;  Duke  of  Devonshire  y. 
PatUnson  (1887),  L.  B.  20  Q.  B.  Diy. 
268;  TUbwTf  y.  Silva  (1890),  L.  B.  45 
Gh.  Diy.  98;  Hindsony,  AsKby,  L.  B. 
(1896),  2  Ch.  1.     A8  to  an  enolotnre 


award*  aee  Eeroyd  y.  Coulthard,  L.  B. 
(1897),  2  Oh.  554.] 

(d)  [In  Lord  y.  Commissioners  of  City 
of  Sidney  (1859),  12  Moo.  P.  0.  478,  it 
was  argned  that  a  riparian  owner  who, 
by  ezpreia  wocda  in  the  oonyejanoe  to 
him,  ia  exolnded  from  the  ownerihip  of 
th^  bed  of  the  stream  ad  mediam  filum 
aqa»  (whioh  in  the  abeenoe  of  aooh 
words  is  primA  feoie  included),  does  not 
possess  the  rights  of  a  riparian  pro- 
prietor to  the  water  of  the  stream.  No 
express  deoision  was  prononnoed  as  to 
this,  the  claimant  being  held  entitled 
to  the  bed;  bat  their  lordships  said 
that  they  did  not  accede  to  the  aif^. 
ment.  Of.  Lyon  y.  Fishmongers*  Com- 
pany (1876),  L.  B.  1  App.  Cai.  662 
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water  itself^  bat  a  simple  ase  of  it,  while  it  passes  along.     The    Jadgment  of 

consequence  of  this  principle  is,  that  no  proprietor  has  a  right  —*   ' 

to  use  the  water  to  the  prejudice  of  another.  It  is  wholly 
immaterial  whether  the  party  be  a  proprietor  above  or  below  in 
the  coarse  of  the  river,  the  right  being  common  to  all  the 
proprietors  on  the  river;  no  one  has  a  right  to  diminish  the 
quantity  which  will^  according  to  the  natural  current,  flow  to  a 
proprietor  below,  or  to  throw  it  back  upon  a  proprietor  above. 
This  is  the  necessary  result  of  the  perfect  equality  of  right  among 
all  the  proprietors  of  that  which  is  common  to  alL  The  natural 
stream^  existing  by  the  bounty  of  Providence  for  the  benefit  of 
the  land  through  which  it  flows,  is  an  incident  annexed,  by 
operation  of  law,  to  the  land  itself.  When  I  speak  of  this 
common  right,,  I  do  not  mean  to  be  understood  as  holding  the  ' 
doctrine  that  there  can  be  no  diminution  whatsoever,  and  no 
obstmction  or  impediment  whatsoever,  by  a  riparian  proprietor,  , 
in  the  use  of  the  water  as  it  flows,  for  that  would  be  to  deny  any  ; 
valuable  use  of  it.  There  may  be,  and  there  must  be  allowed  to 
aD^  of  that  which  is  common,  a  reasonable  use.  The  true  test  of 
the  principle  and  extent  of  the  use  is,  whether  it  is  to  the  injury 
of  the  other  proprietors,  or  not.  There  may  be  a  diminution  in 
quantity,  or  a  retardation  or  acceleration  of  the  natural  current, 
indispensable  for  the  general  and  valuable  use  of  the  water, 
perfectly  consistent  with  the  common  right.  The  diminution, 
retardation,  or  acceleration,  not  positively  and  sensibly  injurious 
by  diminishing  the  value  of  the  common  right,  is  an  implied 
element  in  the  right  of  using  the  stream  at  all.  The  law  here,  as 
in  many  other  cases,  acts  with  a  reasonable  reference  to  public 
convenience  and  general  good,  and  is  not  betrayed  into  a  narrow 
strictness^  subversive  of  common  sense,  nor  into  an  extravagant 
looseness,  which  would  destroy  private  rights.  The  maxim  is 
applied,  sic  utere  tuo  ut  alienum  non  Isodas. 


u 


Lateral  oontaot  u  m  good  as  rertioal ; " 
Vorth  Shore  Railtoay  Co.  y.  Pion  (1889), 
L.  R.  14  A.  C.  612. 

In  tbe  oaae  of  a  navigable  river  where 
the  tide  flowa  and  reflowt,  tbe  soil  in 
the  obannel  belongs  to  tbe  Crown 
(Com.  Dig.  art.  Navigation  A.:  Qann 
y.  Fishers  of  Whitstahls  (18e5)»  11  H.  of 
L.  207),  in  tbe  abaeooe  of  evidence  to 
the  oontrarj  {Att-Gen.  v.  Emerson,  L. 
B.  (1891),  A.  G.  649) ;  bat  there  may 
neveitheleea  be  ezolusive  rights  in  the 


riparian  owners.  See  iltt.-G«n.  v.  Barl 
of  LorudaU  (1868),  L.  R.  7  Eq.  397t 
I/yon  V.  Fishmongert^  Ccrnipany,  nbi 
snp. ;  Original  Hartlepool  Collisries  Co, 
V.  Qibh  (1877),  L.  R.  6  Ob.  D.  713 ;  Bell 
y.  Corporation  of  (^hse  (1879),  5  App. 
Gas.  84 ;  Fritz  v.  Hobson  (1880),  14  Gh. 
D.  642.  In  America  it  has  been  held 
that  a  mere  intruder  on  land  has  no 
ripariftn  rights;  Watkins  y.  HoUnan^ 
16  Pet.  (U.S.)  26.    Bed  qa.] 
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Judgment  of  '^  Bat  of  a  thing  common  by  nature,  there  may  be  an  appro* 
^^^^*  '  priation  by  general  consent  or  grant.  Mere  priority  o£  oocapation 
of  running  water^  without  such  consent  or  gfrant,  confers  no 
exclusiye  right.  It  is  not  like  the  case  of  mere  occupancy,  where 
the  first  occupant  takes  by  force  of  his  priority  of  occupancy* 
That  supposes  no  ownership  ah*eady  existing,  and  no  right  to  the 
one  already  acquired.  But  our  law  awards  to  the  riparian  pro- 
prietors the  right  to  the  use  in  common,  as  one  incident  to  the 
land ;  and  whoever  seeks  to  found  an  exclusive  use  must  estab- 
lish a  rightful  appropriation  in  some  manner  known  and  ad- 
mitted by  the  law.  Now  this  may  be  either  by  a  grant  from 
all  the  proprietors,  whose  interest  is  affected  by  the  particular 
appropriation,  or  by  a  long  exclusive  enjoyment  without  interrup- 
tion, which  affords  a  just  presumption  of  right.  By  our  law^ 
upon  principles  of  public  convenience,  the  term  of  twenty  years 
of  exclusive  uninterrupted  enjoyment  has  been  held  a  conclusive 
presumption  of  a  grant  or  right.  I  say  of  a  grant  or  right— for 
I  very  much  doubt  whether  the  principle  now  acted  upon,  how- 
ever in  its  origin  it  may  have  been  confined  to  presumptions  of 
a  grant — is  now  necessarily  limited  to  considerations  of  this 
nature.  The  presumption  is  applied  as  a  presumption  juris  et  de 
jure,  wherever,  by  possibility,  a  right  may  be  acquired  in  any 
manner  known  to  the  law. 


"  With  these  two  principles  in  view,  the  general  rights  of  the 
plaintiffs  cannot  admit  of  much  qontroversy.  They  are  riparian 
proprietors,  and,  as  such,  are  entitled  to  the  natural  flow  of  the 
river  without  diminution  to  their  injury.  As  owners  of  the  lower 
dam,  and  the  mills  connected  therewith,  they  had  no  rights 
beyond  those  of  any  other  persons,  who  might  have  appropriated 
that  portion  of  the  stream  to  the  use  of  their  mills ;  that  is,  their 
rights  are  to  be  measured  by  the  extent  of  their  natural  appro- 
priation and  use  of  the  water  for  a  period,  which  the  law  deems 
a  condusive  presumption  in  favour  of  rights  of  this  nature.  In 
their  character  as  millowners,  they  have  no  title  to  the  flow  of 
the  stream  beyond  the  water  actually  and  legally  appropriated  by 
the  mills ;  but  in  their  character  as  riparian  proprietors,  they 
have  annexed  to  their  lands  the  general  flow  of  the  river,  as  far 
as  it  has  not  been  already  acquired  by  some  prior  and  legally 
operative  appropriation. 
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"  No  doabt,  then^  can  exist  as  to  the  right  of  the  plaintiffs  to   Jndgment  of 

the  snrplas  of  the  natural  flow  of  the  stream  not  yet  appropriated.    ^* 

Their  rights^  as  riparian  proprietors^  are  general ;  and  it  is  in- 
cumbent on  the  parties,  who  seek  to  narrow  those  rights,  to 
establish,  by  competent  proofs,  their  own  title  to  divert  and  nse 
the  stream/' 

As  an  easement  is  something  superadded  to  the  ordinary  rights  Natnzal  and 
of  property,  and  it  is  incumbent  on  the  claimant  thus  seeking  to  ^|^j[^  r^. 
cast  a  burthen  upon  his   neighbour  to    prove   his  title  to  it,  ning  water, 
it  is  evidently  essential,  in  order  to  determine  in  what  manner 
snd  what  amount  of  evidence  shall  be  given  to  support  the  title, 
to  ascertain  strictly  what  are  the  bounds  of  the  ordinary  rights 
of  property,  and  where  the  right  claimed  assumes  that  accessorial 
character  which  trenches  upon  the  liberty  of  another.      Thus, 
with  reference  to   the  question  above   alluded   to,  it  becomes 
important  to  consider  whether  the  right  to  receive  the  water  is 
one  of  the  ordinary  incidents  of  the  ownership  of  the  soil,  or  an 
additional  right  claimed  as  an  easement. 

In  discussing  this  question,  a  misconception  appears  to  have 
taken  place ;  the  right  to  the  corporeal  thing,  water  itself, 
has  been  confounded  with  the  incorporeal  right  to  have  the 
stream  flow  in  its  accustomed  manner  (a).  Upon  this  a  further 
error  was  founded — that  the  first  appropriator  of  water  had  a 
right  to  continue  to  divert  the  stream  to  the  extent  of  such 
appropriation,  no  matter  how  injurious  such  diversion  might  be 
to  the  rights  of  parties  who  should  afterwards  seek  to  use  the 
stream. 

The  question  has  been  much  debated — ^what  nature  of  property 
existed  by  law,  or  could  exist,  in  air,  light,  and  water.  It  has 
been  attempted  to  rest  that  right  to  the  enjoyment  of  these 
elements  upon  the  first  occupancy  of  a  common  right.  Thus, 
Blackstone^  in  his  chapter  on  '^  Title  by  Occupancy,"  after 
remarking  that  a  property  in  goods  and  chattels  might  be  ac- 
quired by  occupancy — "  the  original  and  only  primitive  method 
of  acquiring  any  property  at  alP' — ^lays  it  down,  that  ''the 
benefit  of  the  elements — flight,  air,  and  water — can  only  be  ap-* 
propriated  by  occupancy.  If  I  have  an  ancient  window  over- 
lookiog  my  neighbour's  ground,  he  may  not  erect  any  blind  to 


(a)  Ma8<m  T.  Hill  (1833),  6  B.  &  Add.  19 ;  2  Ner.  A  M.  747. 
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Natnnl  and    obstract  the  light ;  bat  if  I  baild  my  house  close  to  his  wall, 
rigwJ  in  ran.  ^^^^^  darkens  it,  I  cannot  compel  him  to  demolish  his  wall,  for 
ning  water,    there  the  first  occapancyis  rather  in  him  than  in  me.     If  my 
neighbour  makes  a  tanyard,  so  as  to  annoy,  and  render  less  salu- 
brious the  air  of  my  house  or  gardens,  the  law  will  furnish  me 
with  a  remedy ;  but  if  he  is  first  in  possession  of  the  air,  and  I 
fix  my  habitation  near  him,  the  nuisance  is  of  my  own  seeking, 
and  may  continue.    If  a  stream  be  unoccupied,  I  may  erect  a  mill 
.  thereon,  and  detain  the  water,  yet  not  so  as  to  injure  my  neigh- 
bour's prior  mill  or  his  meadow,  for  he  hath,  by  the  first  occu- 
pancy, acquired  a  property  in  the  current "  (a). 

The  last  two  illustrations  appear  to  be  incorrect,  and  directly 
at  variance  with  the  later  decisions  upon  this  subject  (6). 

Even  if  it  were  conceded  that  these  elements  are,  by  the  law 
of  England,  still  in  common  and  subject  to  be  made  property  by 
occapancy,  analogy  to  the  rales  which  govern  the  acqaisition  of 
property  by  this  means  points  oat,  that  the  appropriation  of  a 
particular  portion  could  give  no  right  of  property  in  more  than 
that  portion.  The  abstraction  of  a  measure  of  water  from  a 
fiowing  stream  to-day,  can  give  no  property  in  water  which  may 
possibly  hereafter  form  part  of  the  stream,  but  which  is  now  on 
the  mountains.  The  present  reception  of  light  by  a  window 
cannot  give  a  prospective  property  in  the  light  itself,  which  will 
pass  through  the  window  to-morrow,  and  which  has  not  yet 
emanated  from  the  sun. 

Beaaitof  The  right  principle  to  be  collected   from  the  authorities  is, 

anthontiei.      [that  "the  right  to  have  a  stream  to  flow  in  its  natural  state 

without  diminution  or  alteration  is  an  incident  to  the  property  in 
the  land  through  which  it  passes ;  that  fiowing  water  is  publici 
juris,  not  in  the  sense  that  it  is  a  bonum  vacans  to  which  the 
first  occupant  may  acquire  an  exclusive  right,  but  in  this  sense 
only,  that  all  may  reasonably  use  it  who  have  a  right  of  access  to 
it ;  that  none  can  (c)  have  any  property  in  the  water  itself,  except 
in  the  particular  portion  which  he  may  think  proper  to  abstract 
from  the  stream  and  take  into  his  possession,  and  that  during  the 
time  of  his  possession  only ;  that  each  proprietor  of  the  adjacent 

(a)  2  Blaok.  Oom.  402.  Oh.  DW.  862.] 

(b)  BU9»  T.  Hall  (1888),  4  Ring.  N.  0.  (c)  Ezoept  by  Tirtoe  of  wme  statata. 
188,  6  Soott,  500,  pott ;  Mason  y.  Hill  See  Proprietors  of  Medvfay  ▼.  Earl  tf 
(1833),  8  B,  A  Ad.  804s  6  B.  A  Ad.  1 ;  Romney  (1861),  9  C.  B.,  N.  8.  675. 
[8turge$  T.  Bridgman  (1878),  L.  B.  11 


EIGHTS  TO   WATEE.  219 

fland  has  the  right  to  the  nsafrnct  of  the  stream  which  flows      Bemitof 

throiigh  it^  and  that  this  right  to  the  benefit  and  advantage  of  ^  '^ 

the  water  flowing  past  his  land  is  not  an  absolute  and  exdnsiye 

right  to  the  flow  of  all  the  water  in  its  natural  state,  bnt  is  a 

right  only  to  the  flow  of  the  water  and  the  enjoyment  of  it, 

Bobject  to  the  similar  natural  right  of  all  the  proprietors  of  the 

banks  on  each  side  to  the  reasonable  enjoyment  of  the  same 

stream ;  that  it  is  only,  therefore,  for  an  unreasonable  and  nn- 

aathbrized  use  of  this  common  benefit  that  an  action  will  lie ;  but 

that  for  such  an  use  it  will,  even  though  there  may  be  no  actual 

damage  to  the  plaintiff  "  (a) ;  and  that,  if  the  user  by  the  riparian 

owner  goes  beyond  his  natural  right,  it  matters  not  how  much  the 

plaintiff  (whose  natural  right  is  affected  by  snch  user)  has  used 

the  water,  or  vfhether  he  has  ever  used  it  at  all ;  in  either  case  his 

fight  is  equally  invaded,  and  an  action  is  maintainable  (fr). 

In  Kiner  v.  Oilmaur  (c),  Lord  Kingsdown,  delivering  judgment  -M*™^  ▼• 
on  an  appeal  from  Lower  Canada,  after  stating  that  there  was  no 
distinction  between  the  English  law  and  that  applicable  to  the 
case  before  their  lordships,  said, ''  By  the  general  law  applicable 
to  ninning  streams,  every  riparian  proprietor  has  a  right  to  what 
may  be  called  the  ordinary  use  of  the  water  flowing  past  his  land ; 
for  instance,  to  the  reasonable  use  of  the  water  for  his  domestic 
purposes  and  for  his  cattle,  and  this  without  regard  to  the  effect 
which  such  use  may  have  in  case  of  a  deficiency  upon  proprietors 
lower  down  the  stream.  But,  further,  he  has  a  right  to  the  use 
of  it  for  any  purpose,  or  what  may  be  deemed  the  extraordinary 
use  of  it^  provided  that  he  does  not  thereby  interfere  with  the 
rights  of  other  proprietors  either  above  or  below  him.  Subject 
to  this  condition,  he  may  dam  up  the  stream  for  the  purpose  of  a 
mill,  or  divert  the  water  for  the  purpose  of  irrigation  ;  but  he  has 
so  right  to  interrupt  the  regEular  flow  of  the  stream  if  he  thereby 
interferes  with  the  lawful  use  of  the  water  by  other  proprietors, 
and  inflicts  npon  them  a  sensible  injury.'' 

In  Lard  Norbury  v.  Kitchm  {d),  Martin,  B.,  in  his  direction  to  Lt^  N&rJmry 
the  jury,  quoted  this  passage  as  containing  the  law  on  the  snb-  ^'  ^*^^*^ 


(a)  Bmbrey  t.  Owen  (1851),  6  Ezoh.  {a)  1858,  12  Moore,  P.  C.  156.    [Of. 

as  to  the  EU>num-Datoh  law,  Van  Breda 

{h)  See  jadgpnent  ia  Sampsim  y.  Bed-  r.  aUherha^ier  (1869),  L.  B.  8  P.  0.  84 ; 

dinott  (1857),  1  G.  B.,  N.  8.  611 ;  see  Commissimera  of  French  Hoek  y.  Hugo 

alio  3  Kent's  GommenUriefl,  439—445,  (1885),  L.  B.  10  A.  C.  386.] 

quoted  in  the  judgment  in  Embrey  y.  (d)  1863,  8  F.  &  F.  292 ;  9  Jar.,  N. 

Oiom,  nbt  sop.  8. 132. 
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[ject^  and  ruled  that  the  riparian  proprietor  ooold  only  take  the 
water  for  a  purpose  of  utility,  and  not  to  make  an  ornamental 
pond.  The  plaintiff's  counsel  moved  for  a  new  trial,  on  the 
ground  that  the  dictum  of  Lord  Kingsdown  stated  the  right  of  a 
riparian  proprietor  too  extensively.  The  Court  did  not  decide 
that  the  right  had  been  correctly  stated,  but  discharged  the  rule 
on  the  ground  that  the  defendant  had  not  taken  an  unreasonable 
quantity  of  water.  The  stream  sent  down  333,000  gallons  a  day, 
and  the  defendant  abstracted  from  8,000  to  9,000. 

In  NtUtall  V.  Brticewell  (a),  Martin,  B.,  says,  "  The  law  has 
been  supposed  to  be  well  settled,  and  in  my  opinion  is  nowhere 
more  clearly  stated  than  by  Lord  Kingsdown  in  Miner  ▼• 
OiUnaur"  And  he  cites  the  above  passage,  and  says  that  there 
is  no  doubt  that  it  is  the  law.  And  Channell,  B.,  delivering  the 
judgment  of  Pollock,  G.  B.,  and  himself  (p.  13),  says,  '^I  quite 
agree  that  the  passage  quoted  by  my  brother  Martin  from  Lord 
Kingsdown'a  judgment  very  clearly,  as  well  as  accurately,  states 
the  law  applicable  to  running  streams/' 

In  Sivindon  Waterworks  Oo,  v.  Wilts  and  Berks  Canal  Naviga- 
tion Co.  (6),  the  appellants,  being  riparian  owners  on  the  banks  of  a 
stream,  claimed  the  right  to  collect  the  water  of  the  stream  into  a 
permanent  reservoir  for  the  supply  of  an  adjacent  town ;  it  was 
held  that  this  was  not  a  reasonable  use  of  the  water  within  the 
meaning  of  the  above  rules.  "  Undoubtedly,''  said  Lord  Caima, 
L.  C,  "  the  lower  riparian  owner  is  entitled  to  the  accustomed 
flow  of  the  water  for  the  ordinary  purposes  for  which  he  can  use 
the  water.  That  is  quite  consistent  with  the  right  of  the  upper 
owner  also  to  use  the  water  for  all  ordinary  purposes,  namely,  as 
has  been  said,  ad  lavandam  et  ad  potandum,  whatever  portion  of 
the  water  may  be  thereby  exhausted  and  may  cease  to  come  down 
by  reason  of  that  use.  But,  further,  there  are  uses  no  doubt  to 
which  the  water  may  be  put  by  the  upper  owner,  namely,  uses 
connected  with  the  tenement  of  that  upper  owner.  Under  certain 
circumstances,  and  provided  no  material  injury  is  done,  the  water 
may  be  used  and  may  be  diverted  for  a  time  by  the  upper  owner 
for  the  purpose  of  irrigation.  That  may  well  be  done ;  the  exhaos* 
tion  of  the  water  which  may  thereby  take  place  may  be  so  incon- 
siderable as  not  to  form  a  subject  of  complaint  by  the  lower  owner, 
and  the  water  may  be  restored  after  the  object  of  irrigation  is 


(a)  1866,  L.  B.  2  Excb.  9. 


(6)  1875,  L.  B.  7  H.  L.  697. 
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Watenoorks 

Co.  V.  Wilts 

and  Berks 

Canal  Co, 


[answered  ia  a  volame  substantially  equal  to  that  in  whicli  it 
passed  before.  Again^  it  may  well  be  that  there  may  be  a  use  of 
the  water  by  the  upper  owner  for,  I  will  say,  manufacturing  pur- 
poses, so  reasonable  that  no  just  complaint  can  be  made  upon  the 
subject  by  the  lower  owner.  Whether  such  a  use  in  any  particular 
case  could  be  made  for  manufacturing  purposes  connected  with 
the  upper  tenement  would^  I  apprehend,  depend  upon  whether  the 
use  was  a  reasonable  usa  Whether  it  was  a  reasonable  use  would 
depend,  at  all  events  in  some  d^ree,  on  the  magnitude  of  the 
stream  from  which  the  deduction  was  made  for  this  purpose  over 
and  above  the  ordinary  use  of  the  water. 

'*  But^  my  lords^  I  think  your  lordships  will  find  that,  in  the 
present  case,  you  have  no  difficulty  in  saying  whether  the  use 
which  has  been  made  of  the  water  by  the  upper  owner  comes 
under  the  range  of  those  authorities  which  deal  with  cases  such 
as  I  have  snpposedy  cases  of  irrigation  and  cases  of  manufacture. 
Those  were  cases  where  the  use  made  of  the  stream  by  the  upper 
owner  has  been  for  purposes  connected  with  the  tenement  of 
the  upper  owner.  But  the  use  which  here  has  been  made  by  the 
appellants  cf  the  water,  and  the  use  which  they  claim  the  right  to 
make  of  it,  is  not  for  the  purpose  of  their  tenements  at  all,  but  ia 
a  nse  which  virtually  amounts  to  a  complete  diversion  of  the 
stream — as  great  a  diversion  as  if  they  had  changed  the  entire 
watershed  of  the  country,  and,  in  place  of  allowing  the  stream  to 
flow  towards  the  south,  had  altered  it  near  its  source,  so  as  to 
make  it  flow  towards  the  north.  My  lords,  that  is  not  a  user  of 
the  stream  which  could  be  called  a  reasonable  user  by  the  upper 
owner.  It  is  a  confiscation  of  the  rights  of  the  lower  owner ;  it  is 
an  annihilation,  so  far  as  he  is  concerned,  of  that  portion  of  the 
stream  which  is  used  for  those  purposes — and  that  is  donej  not 
for  the  sake  of  the  tenement  of  the  upper  owner,  but  that  the 
upper  owner  may  make  gains  by  alienating  the  water  to  other 
parties,  who  have  no  connection  whatever  with  any  part  of  the 
stream ''  (a).] 

It  was  formerly  made  a  question  whether  the  simple  fact  of  Whether  act 
the  water  running  in  a  natural  channel  to  and  through  land,  is  ^^J^T'*^ 


'  (a)  Gf.  Earl  of  Sandnoich  t.  Qreat 
Northern  Bailway  (1878),  L.  B.  10  Gh. 
I).707;  Orr-Ewing  ▼.  Oolquhoun  (1877), 
LB. 2  App.  Caa.  889,  856;  Bameahwr 
Penkad  Narain  Singh  y.  Koonj  Behari 
PaUvk  (1878),  L.  K.  4  App.  Gae.  121 ; 


EoherU  t.  Richards  (1882),  60  L.  J.,  Oh. 
207  s  oompromised  oa  appeal,  51  L.  J.| 
Gh.  94i,  W.  N.,  1881,  p.  166;  Ormerod 
y.  Todmorden  MiU  Co.  (1883),  L.  R.  11 
Q.  B.  Diy.  166 ;  Kensit  y.  Great  Eastern 
Railway  (1884),  L.  B.  27  Oh.  Diy.  122. 


222  PARTICULAR   EASEMENTS. 

Whether  act    sufficient  to  confer  apon  the  owner  of  it  this  right  to  prevent  his 
^  nSeewy?"^  neighbour's  interference,  or  whether  there  must  be  some  more 

direct  and  tangible  perception  of  the  benefit  of  the  water ;  and 
if  so,  whether  a  single  act  of  such  perception  is  sufficient,  or 
whether  such  perception  of  benefit  must  be  continued  and  re- 
peated during  such  a  period  of  time  as  would  be  requisite  in 
general  to  confer  an  easement ;  and  whether  the  act,  or  acts,  of 
perception  give  a  right  to  claim  the  benefit  of  the  entire  stream, 
or  to  such  an  extent  only  as  may  be  sufficient  to  continue  the 
enjoyment  already  had.  Whether,  for  instance,  if  a  stream  mna 
through  the  lands  of  two  neighbouring  proprietors,  that,  per  se, 
gives  the  right  to  the  owner  of  the  lower  land  to  have  the  stream 
flow  on  without  interruption,  and,  consequently,  to  maintain  an 
action  against  the  proprietor  above  for  any  diversion  of  the  water 
by  him ;  or  whether  it  is  necessary  that  he  must  previously  have 
used  the  water,  as  by  means  of  a  mill,  or  in  some  similar  manner  > 
whether  such  usage  must  have  subsisted  for  the  time  required 
to  give  an  easement ;  and  whether,  if  such  mill  requires  only  one 
half  the  usual  supply  of  water  of  the  stream,  he  can  maintain  an 
action  for  any  diversion  of  the  stream  so  long  as  sufficient  water 
is  left  to  turn  his  mill. 

Even  the  earlier  authorities  seem  clearly  to  have  settled,  that,, 
if  the  stream  be  of  sufficient  antiquity,  a  single  act  of  perception 
of  the  benefit  of  it  is  enough  to  give  a  right  to  the  owner  of  the 
land  to  insist  upon  the  stream  running  on  in  its  accustomed 
course  ;  at  all  events  to  such  an  extent  as  may  be  necessary  for 
the  continuance  of  such  enjoyment  (a).  And,  although  it  was  not 
then  settled  that  the  right  to  the  flow  of  water  in  a  natural  stream 
does  not  depend  upon  antiquity  of  enjoyment,  but  is  an  ordinary 
right  of  property,  yet,  even  in  that  state  of  the  authorities^  it 
is  not  easy  to  see  how,  if  the  mere  antiquity  of  the  stream, 
unaccompanied  by  proof  of  user,  would  not  give  rise  to  a  pre* 
sumption  of  right,  a  single  act  of  perception  could  have  been 
supposed  to  give  any  additional  force  to  the  evidence^  so  as  to 
make  it  afEord  such  a  presumption.  The  author  observed  in 
the  second  edition  of  this  work  that  this  would  seem  to  show 
that  the  right  to  the  flow  of  water  is  quite  independent  of  any 
such  act  of  perception;  and  it  has  since  been  so  held.    Thus, 


(a)  Bealey  v.  Shaw  (1805),  6  Bast,       (1824),  2  B.  &  G.  910$  4  Dowl.  &  B. 
206 ;  8  B.  B.  466 ;  W%ll%am$  y.  Marland      688  {  26  B.  B.  679. 
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although  it  is  a  well-known  rale  of  law,  that  an  action  on  the 
case  cannot  be  maintained  for  a  tortions  act  unless  the  plaintifE 
shows  some  actual  damage  resulting  from  sach  act  to  himself  {a), 
and  although  there  is  authority  in  the  books  to  the  effect  that  it  is 
incumbent  on  the  party  complainiDg  of  the  diversion  of  a  stream, 
to  show  that  he  has  sustained  some  damage  thereby  {b),  and  that 
he  has  already  applied  the  stream  to  some  useful  purpose  with 
which  the  diyersion  interferes ;  yet  this  cannot  now  be  considered 
as  law  according  to  the  recent  authorities,  in  which  it  is  decided, 
that  every  proprietor  of  land  along  the  stream  has,  withoot  ever 
having  used  the  water,  a  right  to  maintain  an  action  against  any 
person  who  diverts  it^  unless  the  person  so  diverting  it  has 
acquired  a  legal  title  to  do  so,  if  the  diversion  diminishes  the  flow 
of  water  to  an  extent  greater  than  that  necessarily  incident  to  the 
reasonable  use  of  the  water  by  the  proprietor  above  in  the  exercise 
of  his  similar  right.  For  instance,  if  a  person  erects  a  mill,  and 
thereby  interferes  with  the  coarse  of  the  stream  to  such  an  extent, 
he  is  liable  to  an  action  for  such  diversion  at  the  suit  of  any  pro- 
prietor of  land  lying  lower  down  the  stream,  although  the  latter 
has  never  applied  the  water  to  a  beneficial  purpose,  and  brings  an 
action  only  one  day  before  the  time  requisite  to  give  the  owner  of 
the  mill  a  prescriptive  right  to  a  use  of  the  water  exceeding  the 
natural  right.  And  it  is  enough  for  the  plaintiff,  without  showing 
actual  damage,  to  show  an  injury  to  his  right  to  have  the  flow  of 
the  water  by  proof  that  the  defendant  has  used  more  of  it  than 
he  is  entitled  to  use  as  a  riparian  owner  (c). 

If  the  mill,  or  other  mode  of  occupation  of  the  water,  be 
ancient^  no  doubt  ever  existed  upon  the  authorities  as  to  the 
owner's  right  of  action  for  any  obstruction  (d).  And  even  the 
earlier  decisions  appear  equally  clear  for.  the  more  limited  pro- 
position, '*  That  the  application  of  a  stream  to  any  useful  purpose 


Whether  aot 

of  peroeption 

neceeaarj. 


(a)  Masum  y.  Hill  (1832),  3  B.  &  Ad. 
9M ;  2  Kev.  A  M.  747. 

(b)  WiUiams  y.  Morland  (1824),  2  B. 
&  C.  910 ;  4  Dowl.  &  B.583s  26  B.B.579. 

{c)  [See  the  jodgmenta  in  Emhr^y  v. 
Oic«n  (1861)i  6  £xoh.  868,  and  Sampson 
y,  Hoddinott  (1857),  1  C.  B.,  N.  S.  611, 
where  the  aotion  wm  by  a  revenioner : 
also  Wood  y.  Wawd  (1848),  8  Bsoh. 
772;  Miner  y.  QHmowr,  ante,  p.  219; 
and  Crowley  v.  LightovjXer  (1866),  L.  B. 
3  Sq.  296.  Thia  principle,  that  no 
actual  damage  need  be  ahown  to  have 
been  canoed  in  order  to  anstain  an  action 


for  diyeraion  of  water,  appliea  eqnallj  to 
the  right  to  a  flow  of  water  acquired  by 
a  giant  or  naer  aa  to  the  natural  riffht ; 
aee  N&riham  y.  Hurley  (1853),  1  £1.  & 
Bl.  665,  and  Martin,  B.,  in  hia  jadgmenc 
in  Bawetron  y.  Taylor  (1855),  11  Ezcb. 
869;  and  cf.  Harrvp  v.  Eir§t  (1868), 
L.  B.  4  Exoh.  48.  And  it  alao  appliea 
to  the  diyeraion  of  water  from  an  arti- 
ficial waterconrae,  when  there  ia  a  right 
to  the  flow  of  anoh  water :  Boehdale  Canal 
Company  r.  King  (1849),  14  Q.  B.  122.] 
(d)  Gomyn'a  Dig.  Action  on  the  Caae 
for  a  Nuiaancei  A* 
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Whether  act   gives  a  right  to  bavo  the  stream  ran  on  in  its  accastomed  coarse^ 
^  neas^uj^^  *8  ^*^>  ***  l^^st,  as  is  necessarj  for  such  applioation/'     In  Ooa? 

V.  Matthews  (a),  it  is  said  by  Lord  Hale :  "  If  a  man  has  a 
watercourse  running  through  his  ground,  and  erects  a  mill  upon 
it^  he  may  bring  an  action  for  diverting  the  stream,  and  not  say 
antiquum  molendinum;  and  upon  the  evidence  it  will  appear 
whether  the  defendant  hath  ground  through  which  the  stream 
runs  before  the  plaintiff's,  and  that  housed  to  turn  the  stream  as 
he  saw  cause  ;  for  otherwise  he  cannot  justify  it,  though  the  mill 
be  newly  erected."  In  Preseott  v.  Phillips  (b),  Mr.  Serjeant  Adair 
ruled,  "  that  nothing  short  of  twenty  years'  undisturbed  posses- 
sion of  water  diverted  from  the  natural  channel,  or  raised  by  a 
weir,  could  give  a  party  an  adverse  right  against  those  whose 
lands  lay  lower  down  the  stream,  and  to  whom  it  was  injurious, 
and  that  a  possession  of  above  nineteen  years,  which  was  shown 
in  that  case,  was  not  sufficient." 
Bealey  v  In  BeaUy  V.  8hav)  (c),  the  mills  and  works  of  the  plaintiff  and 

^'  defendants  were  situated  on  the  banks  of  the  river  Irwell.     The 

persons  under  whom  the  defendants  claimed  had  an  ancient  weir 
across  the  stream,  by  means  of  which  they  had  an  easement  to 
divert  a  certain  quantity  of  water.  The  plaintiff  erected  a  mill 
lower  down,  to  supply  which  he  used  the  portion  of  water  which 
remained  undisturbed  by  the  weir.  After  he  had  continued  to  do 
so  for  four  years,  the  defendants  enlarged  their  weir,  in  1791,  in 
such  a  manner  as  to  divert  an  additional  quantity  of  water,  to  the 
injury  of  the  plaintifPs  mill,  and  for  this  diversion  the  action  was 
brought.  At  the  trial  of  the  cause  Graham,  B.,  considered  ''  that 
the  important  period  for  the  jury  to  attend  to,  as  to  the  question 
of  right,  was  in  1791,  when  it  was  clear  that  an  increased 
quantity  of  water  had  been  drawn  by  the  defendants  from  the 
river  by  means  of  the  then  newly  enlarged  and  deepened  sluice, 
before  which  time  the  plaintiff's  works  had  been  erected,  and  he 
was  in  the  enjoyment  of  so  much  of  the  water  as  had  not  been 
before  appropriated  by  those  under  whom  the  defendants  claim ; 
that  persons  possessing  lands  on  the  banks  of  rivers  had  a  right 
to  the  flow  of  water  in  its  natural  stream,  unless  there  existed 
before  a  right  in  others  to  enjoy  or  divert  any  part  of  it  to  their 

(a)  1685>  1  Yentaris,  287.     See  also      by  the  Court  of  King's  Beach  in  JfcEMn 
LyiJti^elVs  Case  (178S),  4  Rep.  86.  v.HiU  (1838),  6  B.  &  Adol.  25 ;  2  Nev.  A 

(b)  Oifeed  in  Bealey  v.  Shaio  (1806),  6      M.  747. 

East, 213;  8fLB.466;  and  reoognized  (c)  1805,  6  But,  206 ;  8  B.  B.  466 
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own  nse ;  that  every  such  exolnsiye  right  was  to  be  measured  by      BedUy  v. 

the  extent  of  its  enjoyment,  and  if  the  defendants  had  in  1791    ^^'°^' 

taken  more  water  from  the  river  than  had  ever  been  done  by 
themselves  or  those  ander  whom  they  claimed,  after  the  plaintiff 
had  appropriated  what  was  before  left  for  himself,  by  means  of 
whioh  his  works  were  injured,  this  was  a  damage  to  him,  and  the 
continoanoe  by  the  defendants,  who  succeeded  to  the  premises,  of 
the  sloice  so  deepened  and  enlarged,  was  a  continuance  of  the 
injury,  for  which  the  action  lay/'    A  verdict  having  been  found 
for  the  plaintiff  on  this  ruling,  a  new  trial  was  moved  for,  on  the 
ground  that  *'  the  evidence  of  exclusive  enjoyment  by  the  defen- 
dants^ and  those  from  whom  they  claimed,  to  as  much  of  the 
water  as  they  had  occasion  for,  increased  from  time  to  time,  as 
more  was  wanted,  from  1794  downwards,  was  evidence  to  be  left  to 
the  jury,  of  their  exclusive  right  to  the  whole  of  the  river  water ; 
and  that  any  other  person  erecting  a  mill  afterwards  on  the  same 
stream,  must  take  it  subject  to  the  defendants'  prior  right  to  use 
the  whole,  and  could  not  acquire  an  adverse  title  against  it  under 
twenty  years'  quiet  enjoyment."    The  before-mentioned  cases  of 
Oo»  ▼•  Matthews  and  Prescott  v.  Phillips  were  referred  to  in  argu- 
ment.    Lord  Ellenborough,  in  delivering  his  judgment,  said :  ''  I 
see  no  ground  for  disturbing  the  verdict.    If  the  whole  evidence 
were  left  to  the  jury,  as  stated  by  the  learned  judge,  there  can  be 
no  question  upon  it,  and  if  the  verdict  had  been  for  the  defen- 
dants, it  could  not  have  been  sustained.    The  general  law  as 
applied  to  this  subject  is,  that,  independent  of  any  partial  enjay* 
meni  used  to  be  had  by  another,  enery  man  had  the  right  to  hckve  the 
advantage  of  a  flow  of  water  in  his  own  land,  withotU  diminution  or 
alteration.    But  an  adverse  right  may  exist,  founded  on  the  occu- 
pation of  another;  and  though  the  stream  be  either  diminished 
in  quantity,  or  even  corrupted  in  quality,  as  by  means  of  the 
exercise  of  various  trades,  yet,  if  the  occupation  of  the  party  so 
taking  have  existed  for  so  long  a  time  that  will  raise  the  presump- 
tion of  a  grant,  the  other  party  whose  land  is  below  must  take  the 
stream  subject  to  such  adverse  right.     Here  it  appears,  from  1724 
downwards,  there  has  been  a  partial  enjoyment  of  the  water  of  the 
river  by  those  occupying  the  defendants'  premises,  by  means  of  a 
weir  of  a  given  height,  and  a  sluice  of  given  dimensions.     In  this 
state  of  things  the  plaintiff  in  1787,  comes  to  a  spot  lower  down 
the  stream,  and  erects  a  weir,  mill,  and  other  works  on  his  own 
land,  and  enjoys  the  rest  of  the  water  which  the  defendants  had 
G.  16 
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Bealey  ▼.  not  been  accustomed  to  divert ;  and  this  he  does  for  f oar  years, 
^^°^'  without  objection  from  any  person.  Suppose  the  question  had 
arisen  then,  on  that  enjoyment  by  the  plaintifF,  of  what  I  may  say 
was  less  than  his  natural  right,  of  a  right  abridged  by  the  defen- 
dants' prior  occupation  of  a  part  of  the  river  for  their  own  pur- 
poses, what  objection  could  have  been  made  to  it  ?  How  oould  it 
have  been  shown  that  the  occupiers  of  the  defendants'  premises 
were  then  in  possession  of  all  the  water,  when  it  is  apparent  that 
their  use  of  it  was  not  increased  so  as  to  deprive  the  plaintiff  of 
the  benefit  of  it  till  1791,  when  they  enlarged  their  works;  and 
for  the  very  purpose  of  appropriating  to  themselves  more  of  the 
water,  they  enlarged  their  sluice/'  Ghrose,  J.,  added:  "The 
verdict  is  neither  against  law  nor  fact.  The  plaintiff  had  a  right 
to  all  the  water  flowing  over  his  own  estate,  subject  only  to  the 
easement  which  the  defendants  might  have  in  it,  in  respect  to  the 
premises  which  they  occupied  higher  up  the  river.  To  what 
extent  did  that  go?  It  appears,  prior  to  the  year  1791,  the 
occupiers  of  the  defendants'  premises  exercised  the  right  of 
having  a  weir  in  the  river  of  a  certain  height,  and  diverting  the 
water  from  the  natural  channel  by  means  of  a  sluice  of  certain 
dimensions.  The  plaintiff,  on  the  other  hand,  had  a  right  to  all 
the  water  coming  over  that  weir  which  had  not  been  carried  off 
by  such  sluice.  Then,  in  1791,  the  persons  under  whom  the 
defendants  claim  converted  the  sluice,  which  was  before  a  narrow 
channel,  into  what  some  of  the  witnesses  call  a  canal,  made  both 
wider  and  deeper  than  before,  and  thereby  prevented  the  plaintiff 
from  taking  the  water  in  the  same  manner  that  he  had  done  for 
four  years  before,  and  as  he  was  entitled  to  take  it.  By  so  doing 
they  encroached  on  his  right,  and  deprived  him  of  a  benefit 
which  was  attached  to  his  estate.  It  was  an  extension  of  a  right 
before  exercised  by  them,  and  a  material  injury  to  the  plaintiff." 
Lawrence,  J.^  commenced  his  judgment  by  saying,  "  I  think  the 
law  was  very  correctly  stated  by  the  learned  judge  at  the  trial." 
Le  Blanc,  J.,  after  recognizing  the  ruling  of  the  learned  judge 
who  presided  at  the  trial,  continued :  "  The  trae  rule  is,  that 
after  the  erection  of  works  and  the  appropriation  by  the  owner  of 
land  of  a  certain  quantity  of  the  water  flowing  over  it,  if  the 
proprietor  of  other  land  afterwards  takes  what  remains,  the 
first-mentioned  owner — ^however  he  might,  before  such  second 
appropriation,  have  taken  to  himself  so  much  more — cannot  do 
so  afterwards." 
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III  the  case  of  Saunders  v.  Newman  (a),  it  appeared  in  evidence  Saundem  v. 
that  the  plaintiff's  mill  was  bnilt  npon  the  site  of  an  ancient  mill  ^'^'^'"^^* 
which  had  existed  on  that  spot  for  the  space  of  at  least  forty  years 
before.  In  1801  this  old  mill  was  bnrnt  down,  and  the  plaintiff 
then  bailt  the  present  mill,  with  a  wheel  of  the  same  dimensions 
and  on  the  same  level  with  the  former  one.  Since  that  period, 
however,  he  had  erected  a  new  wheel  of  different  dimensions, 
requiring  less  water.  The  level  of  the  water,  however,  continaed 
the  same.  It  was  for  an  injury  to  this  last  wheel  that  an  action 
was  broaght.  The  declaration  stated  the  plaintiff's  possession 
of  a  water-mill,  and  that  the  defendant  was  possessed  of  another 
mill  and  mill-pond ;  and  that  the  water  of  a  certain  stream  from 
time  immemorial  had  flowed,  and  still  of  right  ought  to  flow,  in 
its  usual  channel  under  the  mill  of  the  plaintiff,  and  from  thence 
into  the  mill  and  mill-pond  of  the  defendant,  and  from  the  mill 
and  mill-pond  of  the  defendant  in  its  usual  channel,  without 
being  penned  or  forced  back,  so  as  to  occasion  any  injury  to  the 
plaintiff's  mill:  yet  the  defendant  wrongfully  kept  and  continued 
a  hatch-dam  or  mill-head  belonging  to  his  mill-pond  raised  to  a 
much  greater  height  than  the  same  had  theretofore  been,  while 
large  quantities  of  the  water  of  the  stream,  which  ought  to  have 
flowed  and  escaped  out  of  the  defendant's  mill-pond  in  its  usual 
channel,  below  the  same  mill  and  away  from  the  plaintiff's  mill, 
were  greatly  prevented  from  so  flowing  and  escaping,  and  by 
reason  of  such  obstruction  quantities  of  the  water  and  stream 
were  penned  and  forced  back  against  the  wheel  of  the  plaintiffs 
mill,  whereby  he  was  prevented  from  working  it.  Upon  these 
facts,  Burrough,  J.,  was  of  opinion,  ''  That,  as  this  was  an  action 
founded  on  the  plaintiff's  possession,  and  for  an  injury  to  that 
possession,  and  as  he  had  not  enjoyed  his  mill  in  the  state 
in  which  it  was  when  the  injury  was  sustained  for  the  space  of 
twenty  years,  he  was  not  entitled  to  recover ;  that  if  the  mill 
had  remained  in  the  state  in  which  it  was  when  rebuilt  in  1801, 
he  would  have  been  enabled  to  maintain  his  action  for  an  injury ; 
but  he  thought  fit  to  alter  it,  and  to  make  a  new  wheel  so 
materially  different  from  the  former,  that  the  evidence  of  his 
right  was  gone ;  and  this  being  his  own  voluntary  act,  the  learned 
judge  thought  that  he  could  not  maintain  an  action  on  the  ground 
of  possession,  for  he  could  only  support  it  by  a  medium  of  proof, 

(a)  1817, 1  B.  &  A.  25S ;  19  R.  B.  312. 
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Saunders  v.  Bot  that  this  was  the  same  wheels  bat  that  if  the  old  wheel 
had  remained  the  acts  of  the  defendant  would  have  injured  him 
in  that  state/'  The  plaintifE  haying  been  non-suited,  it  was  con- 
tended, on  showing  cause  against  a  rule  for  a  new  trial,  that  the 
plaintiff  must  show  a  prescriptive  right  to  the  mill,  and  1  BoUe, 
Abr.  107,  pi.  16,  was  cited,  where  it  was  said,  '^If  I  have  a  mill 
by  prescription,  and  another  erect  a  new  mill,  and  force  back  the 
water  on  my  mill  so  as  to  do  me  an  injury,  I  may  have  my  action 
on  the  case.''  Lord  Ellenborough  said,  in  giving  judgment, 
"  The  plaintiff  in  this  case  declared  that  he  was  possessed  of  a 
mill,  and  that  the  water  had  been  used  to  flow  in  a  particular 
manner.  Now,  if  by  any  alteration  lower  down  the  stream  the 
water  be  prevented  from  escaping  as  it  has  usually  done,  and  that 
be  to  the  prejudice  of  the  owner  of  the  mill,  it  seems  to  me  to 
form  the  ground  of  an  action  against  the  party  so  obstructing  the 
water.  If,  indeed,  the  plaintiff  had  stated  in  the  declaration  his 
right  to  be  in  respect  of  a  mill  of  a  given  construction,  the  result 
might  have  been  different;  but  in  the  present  case  there  must  be 
a  new  trial."  Bayley,  J.,  added,  ''I  do  not  see  how  the  alteration 
of  the  wheel  can  make  any  difference  in  this  case,  at  least  so  far 
as  to  withdraw  it  from  the  consideration  of  the  jury ;  it  seems  to 
me  that  all  the  allegations  in  the  declaration  were  proved.  The 
plaintiff  proved  that  he  was  possessed  of  a  mill,  and  that  the 
water  flowed  from  time  immemorial  in  a  particular  channel,  and 
that  the  defendant  had  obstructed  it.  The  objection,  therefore, 
if  any,  must  be  upon  the  record.  If  a  person  stops  the  current 
of  a  stream  which  has  immemorially  flowed  in  a  given  direction,, 
and  thereby  prejudices  another,  he  subjects  himself  to  an 
action."  Abbott,  J.,  said,  "  When  a  mill  has  been  erected  upon 
a  stream  for  a  long  period  of  time,  it  gives  to  the  owner  a  right 
that  the  water  shall  continue  to  flow  to  and  from  the  mill  in  the 
manner  in  which  it  has  been  accustomed  to  flow  during  all  that 
time.  The  owner  is  not  bound  to  use  the  water  in  the  same 
precise  manner,  or  to  apply  it  to  the  same  mill ;  if  he  were,  that 
would  stop  all  improvement  in  machinery.  If,  indeed,  the  alter- 
ations made  from  time  to  time  prejudiced  the  right  of  the 
lower  mill,  the  case  would  be  different ;  but  here  the  alteration  is 
by  no  means  injurious.  The  old  wheel  drew  more  water  than  the 
new  one."  Holroyd,  J.,  after  citing  the  judgment  of  Le  Blanc,  J., 
in  Bealey  v.  Shaw,  continued  :  ''  The  defendant,  therefore,  had  no 
right  to  use  the  water  in  this  case  after  the  erection  of  the 
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plaintiCPa  mill  in  a  different  manner  tban  it  had  been  accastomed     Saundem  v. 

to  be  nsed  before ;   for,  at  all  events,  by  that  act  the  plaintiff  _  ^«u^»taf»* 

appropriated  to  himself  the  water  flowing  in  that  particalar  way. 

Now  the  water  nsed  to  flow  withont  the  obstruction  complained 

of.     The  defendant,  therefore,  can   have  no  right  to  turn  the 

water  back  npon  the  plaintiff's  mill.    The  change  of  the  wheel 

can  make  no  difference,  becansOj  at  the  time  it  was  done,  it  was 

certainly  lawful  for  the  plaintiff  to  make  the  alteration.     Then,  if 

that  be  so,  the  defendant  by  his  subsequent  act  cannot  deprive 

the  plaintiff  of  an  advantage  which  he  has  already  lawfully 

acquired.'' 

The  case  of  WilUams  y.  Morland  (a)  has  been  supposed  to  be  WiUiams  v. 
somewhat  at  variance  with  the  doctrine  laid  down  in  the  cases  ^^^''^• 
already  cited :  but  when  viewed  with  the  light  thrown  upon  it  by 
more  recent  decisions  (6),  it  appears  to  present  nothing  inconsis- 
tent  with  the  principle  already  laid  down  ;  though  it  may  be 
conceded,  that  some  of  the  expressions  made  use  of  by  the  learned 
judges  in  that  case  are  rather  ambiguous.  The  declaration  in 
that  case  stated,  ''  That  the  plaintiff,  by  reason  of  a  dwelling- 
house  and  land,  &c.,  enjoyed  the  benefit  and  advantage  of 
the  water  of  a  stream,  called  the  Lee  river,  which  ought  to  flow 
past  the  premises  of  the  plaintiff,  for  supplying  them  with  water ; 
that  the  defendant  erected  a  flood-gate,  and  thereby  prevented  the 
water  from  running  and  flowing  in  its  regular  course,  and  caused 
the  water  of  the  stream  to  run  in  a  different  direction,  and  with 
increased  violence  and  impetuosity  against  the  banks  of  the 
plaintiff,  and  undermined,  washed  away,  damaged  and  destroyed 
them.''  There  was  a  second  more  general  count,  which  also 
charged  the  injury  to  be  to  the  banks  of  the  plaintiff.  At  the 
trial,  before  G-raham,  B.,  the  jury  found  that  no  damage  had  been 
done  to  the  plaintiff's  banks,  but  that  their  bad  condition  was 
caused  by  the  plaintiff's  neglect  to  repair  them;  but  the  jury 
added,  that  they  thought  the  defendant  should  not  stop  the  water 
in  summer  time.  It  was  then  insisted,  that  the  plaintiff  was 
entitled,  upon  this  finding,  to  a  verdict,  because  the  defendant 
had  stopped  the  water  from  coming  to  the  plaintiff's  premises  in 
the  summer  time.  But  the  learned  judge  was  of  opinion,  that, 
inasmuch  as  the  plaintiff,  in  his  declaration,  did  not  complain 


(a)  1824,  2  B.  &  Cr.  910 ;  4  Dowl.  &  {h)  See  MaMOn  v.  HiU  (1888),  6  B.  A 

B.  583.  Ad.  1 ;  2  Nbt.  &  M.  747. 
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Wiiliamti  v.  that  he  was  deprived  of  a  sapply  of  water,  bat  that  the  natural 
orMTK.  ^  QQjjYse  of  the  stream  was  altered,  and  that  the  water  was  caused 
to  flow  with  greater  impetuosity  against  his  lands,  whereby  the 
banks  were  injured,  and  as  the  jury  had  found  that  the  banks 
were  not  injured  by  such  flowing  of  the  water,  the  defendant  was 
entitled  to  a  verdict.  Liberty,  however,  was  given  to  the  plaintiff 
to  move  to  enter  a  verdict  for  him;  but  the  rule  nisi  was 
discharged  without  hearing  the  defendant's  counsel. 

The  true  ground  of  the  decision  of  the  Court  of  King's  Bench 
in  this  case  appears  to  be  that  taken  by  the  learned  judge  at  nisi 
prius,  viz.,  that  the  action  was  brought  without  reference  to  any 
easement  at  all,  for  an  alleged  wrongful  act  of  the  defendant 
in  throwing  back  water  on  the  plaintiffs  land,  and  injuring  his 
banks ;  a  grouAd  of  action  that  totally  failed  in  proof  (a).  The 
observations  of  the  learned  judges,  as  to  the  general  law  of 
flowing  water,  were  totally  uncalled  for  by  the  question  then 
before  the  court.  "Flowing  water,^^  said  Bay  ley,  J.,  *'is 
originally  publici  juris  ;  so  soon  as  it  is  appropriated  by  an 
individual,  his  right  is  co-extensive  with  the  beneficial  use  to 
which  he  appropriated  it ;  subject  to  that  right  all  the  rest  of 
the  water  remains  publici  juris.'' 

Ligginn  v.  In  Ltggins  V.  Inge  (b),  already  cited,  the  precise  question  now 

^^^'  treated  of  did  not  arise  :  the  original  right  of  the  plaintiff  to  the 

flowing  water  was  not  denied,  and  the  case  turned  entirely  on 
the  effect  of  a  parol  licence.  In  the  judgments  in  WilUama  v. 
Morlandf  as  well  as  in  Liggins  v.  Inge,  there  are  dicta  to  the 
effect,  "that,  by  the  law  of  England,  the  possessor  who  first 
appropriates  any  part  of  water  flowing  through  his  land  to  his 
own  use,  has  a  right  to  the  use  of  so  much  as  he  then  appro- 
priates against  any  other  :  "  but  more  recent  decisions,  in  which 
all  the  authorities  have  been  elaborately  reviewed  and  considered, 
have  established  that  this  position  is  correct  only  if  taken  with 
the  qualification,  "  that,  by  such  appropriation,  no  greater  right 
is  claimed  than  to  a  flow  of  water  in  its  usual  and  accustomed 
course : ''  it  being  clearly  settled  that  no  appropriation,  except 
for  such  a  period  as  will  confer  an  easement,  can  diminish  the 


(a)  See  per  Gariam  in  Mason  v.  Hill  (b)  1831,  7  Bing.  682;  6  Moo.  &  P. 

(1838),  5  B.  &  Ad.  20;   2  Ney.  &  U.      712;  83  R.  B.  615. 
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natural  rights  of  other  parties  possessing  lands  along  the  coarse 
of  the  stream." 

"  The  right  to  the  use  of  water,"  said  Sir  J.  Leach,  in  Wright  Wright  v. 
▼.  Howard  (a),  ''  rests  npon  clear  and  settled  principles ;  prini& 
facie,  the  proprietor  of  each  bank  of  a  stream  is  the  proprietor  of 
half  the  land  covered  by  the  stream,  bat  there  is  no  property  in 
the  water.  Every  proprietor  has  an  equal  right  to  use  the  water 
which  flows  in  the  stream,  and  consequently  no  proprietor  can 
have  the  right  to  use  the  water  to  the  prejudice  of  any  other 
proprietor.  Without  the  consent  of  the  other  proprietors  who 
may  be  affected  by  his  operations,  no  proprietor  can  either 
diminish  the  quantity  of  water  which  would  otherwise  descend 
to  the  proprietors  below,  or  throw  the  water  back  upon  the 
proprietors  above.  Every  proprietor  who  claims  a  right  either 
to  throw  the  water  back  above,  or  to  diminish  the  quantity  of 
water  which  is  to  descend  below,  must,  in  order  to  maintain  his 
claim,  either  prove  an  actual  grant  or  licence  from  the  pro- 
prietors affected  by  his  operations,  or  must  prove  an  uninterrupted 
enjoyment  of  twenty  years.''  The  learned  judge  then  added, 
''  that  an  action  will  lie  at  any  time  within  twenty  years  where 
injary  happens  to  arise  in  consequence  of  the  new  purpose  of 
the  party  to  avail  himself  of  his  common  right ''  (&). 

The  case  of  Mason  v.  Hill  (c),  which  may  be  considered  as  Uas(m  v.  HHU 
having  settled  the  law  on  this  point  (d),  came  twice  before  the 
Court  of  King's  Bench,  and  on  both  occasions  elaborate  judg- 
ments were  pronounced,  both  fully  sanctioning  the  principle, 
''  that  if  the  owner  of  land  adjoining  a  stream  has  once  appro- 
priated the  water  to  a  beneficial  purpose,  he  may  maintain  an 
action  against  any  person  diverting  it  from  its  usual  course, 
though  such  diversion  be  the  continuation  of  an  act  done 
previous  to  that  beneficial  appropriation  on  his  part,  provided 
such  diversion  has  not  continued  for  a  sufficient  length  of  time 
to  confer  an  easement." 

The  declaration  stated,  '^  that  the  plaintiff  was  lawfully  pos- 
sessed of  a  small  manufactory  and  premises,  and  by  reason  thereof 

(a)  1823,  1  Sim.  &  Stuart,  190;  24  Menzie*  y.  The  Marq^i*  of  Breadalhane 
B.  R.  169.  (1828),  8  Bligb,  N.  S.  414. 

(b)  Rem  Y.  Trafford  (1831),  1  B.  ft  Ad.  (c)  1882,  8  B.  ft  Ad.  804;  6  B.  ft  Ad. 
874 ;  B.  C.  in  error,  8  Bing.  204 ;  1  Moct.  1 ;  2  M.  ft  Kev.  747. 

ft  Scott,  401;  2  Cr.  ft  J.  265;  whii  h  (d)  [See  judgment  in  ftn&rey  y.  Oiteri 

appears    to  have  been  compiomised  ;      (1861),  6  £i.  '6^,  aoo.] 
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Mason  v.  Hill,  ought  to  have  had  and  enjoyed  the  benefit  and  advantage  of  the 

water  of  a  certain  stream,  which  had  been  used  to  ran  and  flow, 
and  of  right  ought  still  to  run  and  flow,  to  his  mill,  &c.,  in  great 
purity  and  plenty^  to  supply  the  same  with  water  for  working, 
using,  and  enjoying  the  same,  and  for  other  necessary  purposes ; 
that  the  defendants,  by  a  certain  dam  and  obstructions  across  the 
stream  above  the  plaintiff's  premises,  impounded,  penned  back, 
and  stopped  the  water,  and  by  pipes,  stiles,  &o.,  diverted  it  from 
the  plaintifPs  premises,  and  prevented  it  from  flowing  along 
the  usual  and  proper  course ;  and  further,  that  the  defendants 
injuriously  heated,  corrupted,  and  spoiled  the  water,  so  that  it 
became  of  no  use  to  the  plaintiff,  whereby  he  was  prevented 
from  using  his  mill  and  premises  in  so  extensive  and  beneficial  a 
manner  as  he  otherwise  would  have  done/'  At  the  trial  before 
Bosanquet,  J.,  the  following  appeared  to  be  the  facts  of  the  case. 
The  plaintiff  and  the  defendants  had  land  contiguous  to  the 
stream  ;  the  land  of  the  defendants  being  situate  on  a  part  of  the 
stream  above  the  land  of  the  plaintiff.  The  stream  acted  as  a 
sewer  to  part  of  the  town  of  Newcastle-under-Lyne,  and  the  water 
was  consequently  foul  and  muddy ;  it  had  been  unprofitable  to 
both  parties  until  it  was  diverted  by  the  defendants  :  this  diversion 
took  place  in  1818,  by  the  defendants  erecting  a  weir  or  dam 
across  the  stream  at  the  part  contiguous  to  their  own  land.  By 
means  of  this  weir,  and  of  channels  and  reservoirs  made  in  their 
land,  great  part  of  the  water  was  conveyed  to  certain  buildings 
belonging  to  them  at  some  distance  from  the  weir,  and  there 
used  as  part  of  the  supply  of  water  necessary  for  a  steam  engine. 
About  ten  years  after  this  diversion,  the  plaintiff  made  a  channel 
in  his  land  contiguous  to  the  stream,  for  conveying  the  water  to 
some  buildings  belonging  to  him  at  a  little  distance  from  the 
stream,  for  the  purpose  of  some  process  of  manufacture  not 
previously  carried  on  there.  Some  attempts  at  accommodation 
between  the  parties  took  place,  but  were  ineffectual  or  unsatis- 
factory, and  therefore  the  action  was  brought :  the  plaintifPs  works 
were  occasionally  suspended  for  want  of  the  water  diverted  by 
the  defendants,  and  which,  after  it  had  been  used  by  them,  was 
suffered  to  pass  away  into  a  level  below  the  plaintiff's  works. 

It  was  contended  on  the  part  of  the  defendants,  that  as  they 
had  first  appropriated  the  use  of  the  water  in  the  sewer  to 
beneficial  purposes  without  injuring  the  plaintiff,  they  had 
acquired  a  right  thereto,   and  were   not   answerable  for  the 
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diversion ;   and  WUUams  v.  Morland  was  cited.     The  learned  Mason  v,  mil. 
jadge^  acting  npon  that  anthority,  directed  the  jury  to  find  a 
verdict  for  the  defendants. 

In  the  ensuing  term  a  mle  was  obtained  for  a  new  trial,  on 
the  ground  that  the  defendants,  who  had  diverted  the  water, 
could  acqnire  no  right  to  have  it  flow  in  its  new  channel  by  mere 
appropriation  withont  twenty  years'  unmolested  enjoyment. 
Cause  having  been  shown  against  the  rule,  the  Court  took  time  to 
consider  their  judgment,  which  was  afterwards  declared  by  Lord 
Tenterden.  After  stating  the  facts  of  the  case,  his  Lordship 
iproceeded,  ''In  this  state  of  things  the  present  action  was 
brought ;  and  for  the  defendants  it  was  insisted  that  they,  having 
€i8t  appropriated  the  water  beneficially  to  their  use  at  a  time 
when  the  appropriation  was  not  injurious  to  the  plaintiff,  had  a 
right  to  the  water  and  to  the  use  of  it,  notwithstanding  the  diver- 
sion had,  by  subsequent  acts  of  the  plaintiff,  become  injurious 
to  him.  The  plaintiff,  on  the  other  hand,  insisted  that  the 
defendants  did  not,  nor  could  by  law,  acquire  a  right  to  the  water 
rby  a  diversion  and  enjoyment  for  a  period  short  of  twenty  years. 
The  several  decisions  and  dicta  of  learned  judges  on  this  subject 
were  quoted  at  the  bar,  and  need  not  be  repeated.  It  appears  to 
have  been  held  that  a  person  could  not  complain  of  a  diversion 
or  obstruction  of  water  from  which,  at  the  time  of  his  complaint, 
he  suffered  nothing ;  which  seems  to  have  been  on  the  ground, 
that  in  snch  a  case  it  was  injuria  sine  damno.  It  is  not  now 
necessary  to  say  whether  snch  a  principle  should  be  admitted. 
The  only  decision  upon  a  question  like  that  in  the  present  case, 
is  the  judgment  of  the  present  Master  of  the  Bolls,  then  Vice- 
Chancellor,  in  the  case  of  Wright  v.  Howard  (a).  This  judgment 
is  expressed  in  language  so  perspicuous  and  comprehensive  that 
I  shall  here  quote  it.'' 

His  Lordship  then  cited  the  judgment  of  the  Master  of  the 
Bolls  as  above  given  (b),  and  concluded  by  saying,  ''We  all 
agree  in  the  judgment  thus  delivered ;  and  upon  the  authority  of 
that  decision  and  the  reasoning  of  the  learned  judge,  we  are 
of  opinion  that  the  defendants  did  not  acquire  a  right  by  their 
appropriation  against  the  use  which  the  plaintiff  afterwards 
Booght  to  make  of  the  water ;  and  consequently  the  mle  for  a 
new  trial  must  be  made  absolute.'' 

(a)  1823, 1  Sim.  A  Sto.  190 ;  24  R.  R.  169.  (6)  Ante,  p.  281. 
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MasimY.BilK       On  the  second   trial  the  jary  fonnd   a  special   verdict,  the 

snbstance  of  which  is  set  oat  in  the  judgment  of  the  Court,  which 
was  delivered  by  Lord  Denman^  C.  J.,  after  time  had  been 
taken  by  the  Court  to  consider.  After  stating  the  pleadings^  his 
Lordship  proceeded  as  follows  :— 

*'  The  substance  of  the  special  verdict  is  this :  The  defendants' 
mill  was  erected  in  1818 ;  the  plaintiff's  in  1823,  on  a  piece  of 
land,  the  former  owner  and  occupier  of  which  had,  for  twenty 
years  prior  to  1818,  appropriated  the  water  of  the  stream  and 
springs  for  watering  his  cattle  and  irrigating  that  land. 

"  At  the  time  when  the  defendants'  mill  was  erected,  the  then 
owner  and  occupier  of  the  plaintiff's  land  gave  a  parol  licence  to 
the  defendants  to  make  a  dam  at  a  particular  place  above,  where 
the  SitehtoeU  Tree  stood,  and  to  take  what  water  they  pleased 
from  that  paint  to  their  mill,  which  water  was  so  taken  and 
returned  by  pipes  into  the  stream  above  the  spot  where  the- 
plaintiff's  mill  was  afterwards  erected. 

''In  1818  the  defendants  conducted  part  of  the  water  of  the 
Over  Canal  Springe,  which  had  before  flowed  into  the  stream, 
into  a  reservoir  for  the  use  of  their  mill. 

"  After  the  plaintiff  erected  his  mill,  namely,  in  1828,  he  appro- 
priated to  its  use  all  the  surplus  water,  viz.  that  which  flowed 
over  and  through  the  dam ;  that  from  the  Over  Canal  Springe, 
which  was  not  conducted  into  the  reservoir;  and  all  from  the 
Sitchwell  Spring  (which  was  another  feeder  of  the  brook) ;  and 
also  that  which  was  returned  by  the  defendants  into  the 
stream. 

"  In  January,  1829,  the  plaintiff  demolished  the  dam  at  the- 
Sitehvfell  Spring.  The  defendants  erected  a  new  dam  lower 
down,  and  by  means  of  it  diverted  from  the  plaintiff's  mill,  at 
some  times,  all  the  stream,  including  all  the  water  so  appro- 
priated ;  at  others  a  part  of  it,  and  returned  the  remainder  in  a 
heated  state  into  the  stream. 

''  And  the  questions  upon  this  special  verdict  are, — 

''  Whether  the  plaintiff  is  entitled  to  recover  for  the  diversion- 
of  the  whole  water  of  the  stream,  or  of  any  and  what  part  of  it,, 
or  for  the  heating  of  the  part  returned  ? 

"That  the  plaintiff  has  a  right  to  a  verdict  for  the  injury  siis«>* 
tained  by  the  abstraction  of  the  whole  of  the  eurplue  water ^  and  by 
the  abstraction  of  part  and  the  heating  of  the  remainder  of  that- 
surplus  water,  does  not  admit  of  the  least  doubt.     In  any  view  oi: 
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ibe  law  on  this  subject, — whether  the  right  to  the  use  of  flowing  M(i*on  v.  HUi. 
water  be  in  the  first  occupant,  as  the  defendants  allege,  or  in  the 
possessor  of  the  land  through  which  it  flows  in  its  natural  course, 
as  is  contended  on  the  other  side, — ^the  plaintiff  was  entitled  to 
ihis  surplus,  for  he  filled  both  characters ;  he  was  the  first  occu- 
pant of  it,  and  the  owner  and  occupier  of  the  land  through  which 
it  flowed.  In  this  respect  the  case  is  exactly  like  that  of  Bealey 
T.  Shaw  (a). 

**  The  learned  counsel  for  the  defendants  argued,  that  inasmuch 
as  the  plaintiff  pulled  down  the  dam  at  the  BitchweU  Tree,  in 
consequence  of  which  the  new  dam  was  erected,  he  must  be 
considered  as  the  author  of  the  mischief,  and  has  no  right  to 
complain  of  it.  It  is^  however,  quite  impossible  to  sustain 
Bach  a  position.  If  the  plaintiff  committed  a  wrongful  act  in 
demolishing  the  dam,  the  defendants  might  have  restored  it,  or 
brought  an  action ;  they  had  no  right  to  construct  another  at  a 
different  place,  and  by  means  of  it  abstract  more  water  than  the 
other  did. 

''  The  remaining  questions  are,  whether  the  plaintiff  can  re- 
cover, in  respect  of  the  abstracting,  or  the  injury  by  heating,  of 
that  portion  of  water  which  was  before  diverted  by  the  licence  of 
the  then  owner  and  occupier  of  the  plaintiff's  field,  and,  secondly, 
in  respect  of  that  portion  of  the  Over  Canal  Springs^  which  was 
conveyed  in  1818  to  the  defendants'  reservoir; — both  of  which 
portions  have  been  at  one  time  entirely,  and  at  another  partially 
abstracted,  and  in  the  latter  case  returned  in  a  heated  state  into 
the  brook ;  and  we  are  of  opinion  that  the  plaintiff  is  entitled  to 
recover  in  respect  of  both. 

"As  to  the  first  of  these  portions,  the  defendants  contend  that 
the  plaintiff  has  no  right  of  action,  because  the  former  owner  and 
occnpier  of  his  land  gave  an  irrevocable  licence  by  parol  to  the 
defendants  to  divert  so  much  water  by  the  Sitehwell  Tree  Dam ; 
and  to  prove  that  a  parol  licence  to  divert  water,  which  had  been 
acted  upon  by  the  person  to  whom  it  was  given,  and  expense  in- 
curred in  consequence,  is  irrevocable,  the  case  of  Liggins  v.  Inge  {b) 
was  cited.  But,  admitting  that  the  licence  to  abstract  the  water 
at  that  particular  point,  and  by  means  of  that  dam,  was  irrevocable, 
and  therefore  that  the  plaintiff  was  a  wrongdoer  in  pulling  the 
dam  down,  it  by  no  means  follows  that  the  plaintiff  is  not  to 

(a)  1805,  6  Eart,  208  s  8  B.  B.  466.  (&)  1881,  7  Bing.  682 ;  5  Moo.  A  P. 

712 ;  83  B.  B.  615. 
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Moion  V.  Hill,  recover  for  an  eqaal  portion  of  water  abstracted  at  a  different 

place.  In  the  first  place^  the  licence  is  not  general  to  take  away 
at  any  point,  bnt  at  this  only ;  and  in  the  second  place^  if  the 
licence  had  been  general,  to  take  away  at  any  plaee,  it  would  have 
been  clearly  revocable,  except  as  to  snch  places  where  it  had  been 
acted  upon^  and  expense  incurred  (for  it  is  on  that  ground  only 
that  such  a  licence  can  be  irrevocable) ;  and  as  it  was  revoked 
before  the  last  dam  was  erected,  the  defendants  could  not  justify 
the  abstraction  of  any  portion  of  the  water  by  virtue  of  the 
licence  at  such  dam. 

**  The  last  question  is,  whether  the  plaintiff  ought  to  recover  in 
respect  of  that  portion  of  the  water  which  was  diverted  from  the 
Over  Canal  Springs,  and  collected  in  a  tank  in  1818.  This  was 
taken  without  licence,  and  appropriated  by  the  defendants  to  the 
nse  of  their  mills  before  any  other  appropriation,  bnt  has  not  been 
so  appropriated  for  twenty  years ;  and  the  point  to  be  decided  is, 
whether  the  defendants,  by  so  doing,  acquired  any  right  to  this 
against  the  plaintiff,  through  whose  field  it  would  otherwise  have 
flowed  in  its  natural  coarse ;  and  we  are  of  opinion  that  they 
did  not. 

'^  This  point  might,  perhaps,  be  disposed  of  in  favour  of  the 
plaintiff,  even  admitting  the  law  to  be  as  contended  for  by  the 
defendants,  that  the  first  occupant  acquires  a  right  to  flowing 
water  ;  for,  by  this  special  verdict,  all  the  water  of  the  brook  is 
found  to  have  been  appropriated  by  Ashley  the  father,  and  used 
for  twenty  years  np  to  the  year  1818,  for  watering  his  cattle  and 
irrigating  the  field  now  the  plaintiff's.  A  right  to  use  the 
water,  thus  acquired  by  occupancy,  in  right  of  the  field,  must 
have  passed  to  the  plaintiff,  and  could  not  be  lost  by  mere  non- 
nser  from  1819  to  1829;  and  the  total  or  partial  abstraction  of 
the  water  may  be  an  injury  to  such  a  right  in  point  of  law, 
though  no  actual  damage  is  found  by  the  jury  to  have  been  sus- 
tained in  that  respect.  But  we  do  not  wish  to  rest  a  judgment 
for  the  plaintiff  on  this  narrow  ground.  We  think  it  much 
better  to  discuss,  and,  as  far  as  we  are  able,  to  settle  the 
principle  on  which  rights  of  this  nature  depend. 

^'  The  proposition  for  which  the  plaintiff  contends  is,  that  the 
possessor  of  land,  through  which  a  natural  stream  runs,  has  a 
right  to  the  advantages  of  that  stream  flowing  in  its  natural 
course,  and  to  use  it  when  he  pleases,  for  any  purposes  of  his 
own,  not  inconsistent  with  a  similar  right  in  the  proprietors  of 
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the  land  above  and  below — ^that  neither  can  any  proprietor  above  Ma»on  v.  Hill. 

diminish  the   quantity,  or  injare  the  qaality  of  water,  which 

woald  otherwise  descend,  nor  can  any  proprietor  below  throw 

back  the  water  without  his  licence  or  grant : — ^and  that,  whether 

the  loss,  by  diversion,  of  the  general  benefit  of  sach  a  stream  be 

or  be  not  such  an  injary  in  point  of  law,  as  to  sastain  an  action 

without  some  special  damage,  yet,  as  soon  as  the  proprietor  of 

the  land  has  applied  it  to  some  purpose  of  utility,  or  is  prevented 

from  so  doing  by  the  diversion,  he  has  a  right  of  action  against 

the  person  diverting. 

"The  proposition  of  the  defendants  is,  that  the  right  to  flowing 
water  is  publici  juris,  and  that  the  first  person  who  can  get  pos- 
session of  the  stream,  and  apply  it  to  a  useful  purpose,  has  a 
good  title  to  it  against  all  the  world,  including  the  proprietor  of 
the  land  below,  who  has  no  right  of  action  against  him,  unless 
BDch  proprietor  has  already  applied  the  stream  to  some  useful 
purpose  also,  with  which  the  diversion  interferes;  and,  in  default 
of  his  having  done  so,  may  altogether  deprive  him  of  the  benefit 
of  the  water. 

"In  deciding  this  question,  we  might  content  ourselves  by 
referring  to,  and  relying  on,  the  judgment  of  this  Court  in  this 
case,  on  the  motion  for  a  new  trial  (a) ;  but  as  the  point  is  of 
importance,  and  the  form  in  which  it  is  now  again  presented  to  us 
leads  to  a  belief  that  it  will  be  carried  to  a  court  of  error,  we 
think  it  right  to  give  the  reasons  for  our  judgment  more  at  large.^^ 

"The  position,  that  the  first  occupant  of  running  water  for  a 
beneficial  purpose  has  a  good  title  to  it,  is  perfectly  true  in  this 
sense,  that  neither  the  owner  of  the  land  below  can  pen  back  the 
water,  nor  the  owner  of  the  land  above  divert  it  to  his  prejudice. 
In  this,  as  in  other  cases  of  injuries  to  real  property,  possession 
IB  a  good  title  against  a  wrongdoer ;  and  the  owner  of  the  land 
who  applies  the  stream  that  runs  through  it  to  the  use  of  a  mill 
newly  erected,  or  other  purposes,  if  the  stream  is  diverted  or 
obstructed,  may  recover  for  the  consequential  injury  to  the  mill. 
The  Earl  of  Rutland  v.  Bowler  {b).  But  it  is  a  very  different 
question,  whether  he  can  take  away  from  the  owner  of  the  land 
below  one  of  its  natural  advantages,  which  is  capable  of  being 
applied  to  profitable  purposes,  and  generally  increases  the  f  er- 
tiUty  of  the  soil,  even  when  unapplied,  and  deprive  him  of  it 

(a)  1838,  3  B.  &  Ad.  304.  (b)  1028,  Palmer,  290. 
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Mason  y.  Hill,  altogether  by  anticipating  him  in  its  application  to  a  useful  pur- 
pose. If  this  be  so,  a  considerable  part  of  the  value  of  an  estate^ 
which,  in  manufacturing  districts  particularly,  is  much  enhanced 
by  the  existence  of  an  unappropriated  stream  of  water  with  a 
fall  within  its  limits,  might  at  any  time  be  taken  away ;  and,  by 
parity  of  reasoning,  a  yaluable  mineral  or  brine  spring  might  be 
abstracted  from  the  proprietor  in  whose  land  it  arises,  and  con- 
verted to  the  profit  of  another. 

"  We  think  that  this  proposition  has  originated  in  a  mistaken 
view  of  the  principles  laid  down  in  the  decided  cases  of  Bealey  v. 
Shaw  (a),  Saunders  v.  Newman  (6),  Williams  v.  Morland  (c).  It 
appears  to  us  also,  that  the  doctrine  of  Blackstone  and  the  dicta 
of  learned  judges,  both  in  some  of  those  cases  and  in  that  of  Cox 
V.  Matthews  (d),  have  been  misconceived. 

"  In  the  case  of  Bealey  v.  Shaw,  the  point  decided  was,  that 
the  owner  of  land  through  which  a  natural  stream  ran  (which, 
was  diminished  in  quantity  by  having  been  in  part  appropriated 
to  the  use  of  works  above,  for  twenty  years  and  more,  without 
objection,)  might,  after  erecting  a  mill  on  his  own  land,  maintain 
an  action  against  the  proprietor  of  those  works,  for  an  injury  to 
that  mill,  by  a  further  subsequent  diversion  of  the  water.  This 
decision  is  in  exact  accordance  with  the  proposition  contended  for 
by  the  plaintiff,  that  the  owner  of  the  land  through  which  the 
stream  flows,  may,  as  soon  as  he  has  couTerted  it  to  a  purpose 
producing  benefit  to  himself,  maintain  an  action  against  the 
owner  of  the  land  above,  for  a  subsequent  act,  by  which  that 
benefit  is  diminished,  and  it  does  not  in  any  degree  support  the 
position,  that  the  first  occupant  of  a  stream  of  water  has  a  right 
to  it  against  the  proprietor  of  land  below.  Lord  EUenborough 
distinctly  lays  down  the  rule  of  law  to  be,  that,  '  independent  of 
any  particular  enjoyment  used  to  be  had  by  another,  every  man 
has  a  right  to  have  the  advantage  of  a  flow  of  water  in  his  own 
land,  without  diminution  or  alteration.  But  an  adverse  right 
may  exist,  founded  on  the  occupation  of  another;  and  though 
the  stream  be  either  diminished  in  quantity  or  even  corrupted  in 
quality,  as  by  means  of  the  exercise  of  certain  trades,  yet  if  the 
occupation  of  the  party  so  taking. or  using  it  have  existed  for  so 
long  a  time  as  may  raise  the  presumption  of  a  grant,  the  other 


(a)   1805.  6  East,  208 ;  8  R.  E.  466.      (c)  1824, 2  B.  &  C.  910 ;  26  B.  B.  679. 
(h)   1818, 1  U.  &  A.  258;  19  B.  B.  312.    (d)  1684, 1  Veotr.  237. 
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party^  whose  land  is  below^  mast  take  the  stream  sabjeot  to  such  Maaon  v.  mil. 
adverse  right/  Mr.  Justice  Lawrence  confirms  the  opinion  of 
Mr.  Baron  Graham  on  the  trial,  that  '  persons  possessing  lands 
on  the  banks  of  rivers  had  a  right  to  the  flow  of  the  water  in  its 
natural  stream,  nnless  there  existed  before  a  right  in  others  to 
enjoy  or  divert  any  part  of  it  to  their  own  nse.'  Mr.  Justice  Le 
Blanc  in  his  judgment  says  as  follows  : — '  The  tme  rule  is,  that, 
after  the  erection  of  works,  and  the  appropriation,  by  the  owner 
of  land,  of  a  certain  quantity  of  the  water  flowing  over  it,  if  a 
proprietor  of  other  land  afterwards  takes  what  remains,  the  first- 
mentioned  owner,  however  he  might,  before  such  second  approprior 
tion,  have  taken  to  himself  so  mtich  more,  cannot  do  so  afterwards ;' 
and  this  expression,  in  which,  in  truth,  that  learned  jadge  cannot 
be  considered  as  giving  any  opinion  npon  the  effect  of  a  prior 
^propriation,  is  the  only  part  of  the  case  which  has  any  tendency 
to  support  the  doctrine  contended  for  by  the  defendants. 

"The  case  of  Saunders  v.  Neunnan  (a)  is  no  authority  upon 
this  question,  and  is  cited  only  to  show,  that  Mr.  Justice  Holroyd 
quotes  the  opinion  of  Le  Blanc,  J.,  above  mentioned;  and  he 
confirms  it^  so  far  as  this,  that  the  plaintiff,  by  erecting  his  new 
mill,  appropriated  to  himself  the  water  in  its  then  state,  and  had 
a  right  of  action  for  any  subsequent  alteration,  to  the  prejudice 
of  his  miU ;  about  which  there  is  no  question. 

"  The  last  and  principal  authority  cited  is  that  of  Williams  v. 
Morland  (6). 

''The  case  itself  decides  no  more  than  this:  that  the  plaintiff, 
haying  in  his  declaration  complained  that  the  defendanta  had,  by 
a  flood-gate  across  the  stream  above,  prevented  the  water  from 
running  in  its  regular  course  through  the  plaintiff's  land,  and 
caused  it  to  flow  with  increased  force  and  impetuosity,  and 
thereby  undermined  and  damaged  the  plaintiff's  banks,  could 
not  recover,  the  jury  having  found  that  no  such  damage  was 
BQstained.  The  judgments  of  all  the  judges  proceed  upon  this 
ground ;  though  there  are  some  observations  made  by  my  brother 
Bayley,  which  would  seem  at  first  sight  to  favour  the  proposition 
contended  for  by  the  defendants. 

''These  observations  are,  that  'flowing  water  is  originally 
pnblici  juris.  So  soon  as  it  is  appropriated  by  an  individual,  his 
right  is  co-extensive  with  the  beneficial  use  to  which  he  appro- 

(a)  1818, 1  B.  &  A.  258;  19  B.  B.  312.        {h)  1824, 2  B.  &  C.  910;  26  B.  B.  679. 
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Mason  v.  Hill,  priates  it.   Sabject  to  that  rights  all  the  rest  of  the  water  remains 

public]  juris.  The  party  who  obtains  a  right  to  the  exclusive 
enjoyment  of  the  water,  does  so  in  derogation  of  the  primitive 
right  of  the  public.  Now,  if  this  be  the  true  character  of  the 
right  to  water,  a  party  complaining  of  the  breach  of  such  right 
ought  to  show  that  he  is  prevented  from  having  water  which  he 
has  acquired  a  right  to  use  for  some  beneficial  purpose '  (a). 

"  The  dictum  of  Lord  Chief  Justice  Tindal  in  Liggins  v.  Inge  (b) 
is  to  this  effect : — '  Water  flowing  in  a  stream,  it  is  well  settled 
by  the  law  of  England^  is  publici  juris.  By  the  Bomwn  law, 
running  water,  light,  and  air,  were  considered  as  some  of  those 
things  which  were  res  communes,  and  which  were  defined,  things^ 
the  property  of  which  belongs  to  no  person,  but  the  use  to  all. 
And  by  the  law  of  England,  the  person  who  first  appropriates  any 
part  of  this  whier  flowing  through  his  land  to  his  own  use,  has  the 
right  to  the  use  of  so  much  as  he  then  appropriates,  against  any 
other;  *  and  for  that  he  cites  Bealey  v.  Shaw  and  others  (c),  which 
case,  however,  is  no  authority  for  this  position,  as  far  as  relates 
to  the  owner  of  the  land  below ;  and  probably,  therefore,  the 
Lord  Chief  Justice  intended  the  expression  *  any  other '  to  apply 
only  to  those  who  diverted  or  obstructed  the  stream.  To  these 
dicta  may  be  added  the  passage  from  Blackstone^s  Commen- 
taries, vol.  ii.  p.  14 : — '  There  are  some  few  things  which,  not- 
withstanding the  general  introduction  and  continuance  of  pro- 
perty, must  still  unavoidably  remain  in  common,  being  such 
wherein  nothing  but  an  usufructuary  property  is  capable  of  being 
had ;  and  therefore  they  still  belong  to  the  first  occupant,  during 
the  time  he  holds  possession  of  them,  and  no  longer.  Such 
(among  others)  are  the  elements  of  light,  air,  and  water,  which  a 
man  may  occupy  by  means  of  his  windows,  his  gardens,  his  mills^ 
and  other  conveniences ;  such,  also,  are  the  generality  of  those 
animals  which  are  said  to  be  fersB  natures,  or  of  a  wild  and  un- 
tameable  disposition,  which  any  man  may  seize  upon  and  keep  for 
his  own  use  or  pleasure.  All  these  things,  so  long  as  they  remain 
in  possession,  every  man  has  a  right  to  enjoy  without  disturb- 
ance ;  but  if  once  they  escape  from  his  custody,  or  he  voluntarily 
abandons  the  use  of  them,  they  return  to  the  common  stock,  and 
any  man  else  has  an  equal  right  to  seize  and  enjoy  them  after- 
wards.' 


! 


a)  1824,  2  B.  &  C.  913.  (c)  1805,  6  East,  208 ;  8  E.  B.  466. 

h)   1881,  7  BiDg.  692  $  88  B.  B.  616.   . 
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''  And^  2  Blackstone's  Commentaries,  p.  18, '  Water  is  a  move-  Mason  v.  HUl. 
able  wandering  thing,  and  most  of  necessity  continue  common 
by  the  law  of  natore  ;  so  that  I  can  only  hare  a  temporary,  tran- 
sient^ nsnfractaary  property  therein;  wherefore,  if  a  body  of 
water  mns  oat  of  my  pond  into  another  man's,  I  have  no  right 
to  reclaim  it/ 

**  None  of  these  dicta,  when  properly  understood  with  reference 
to  the  cases  in  which  they  were  cited,  and  the  original  authorities 
in  the  Roman  law,  from  which  the  position  that  water  is  publici 
jaiis  is  deduced,  ought  to  be  considered  as  authorities,  that 
the  first  occupier  or  first  person  who  chooses  to  appropriate 
a  natural  stream  to  a  useful  purpose,  has  a  title  against  the  owner 
of  land  below,  and  may  deprive  him  of  the  benefit  of  the  natural 
flow  of  water. 

"  The  Boman  law  is  (2  Inst.  tit.  1,  s.  1)  as  follows :  '  Et  quidem 
naturali  jure,  communia  sunt  omnium  hsBC :  aer,  aqua  profluens, 
et  mare,  et  per  hoc  littora  maris.'  It  is  worthy  of  remark  that 
Fleta,  enumerating  the  res  communes,  omits  'aqua  profluens,' 
Lib.  iii.  ch.  1.  Vinnius^  in  his  commentary  on  the  Institutes, 
explains  the  meaning  of  the  text, — '  Communia  sunt,  qusSj  a 
natar&  ad  omnium  usum  prodita,  in  nuUius  adhuc  ditionem  aut 
dominium  pervenerunt:  Hue  pertinent  prascipue  aer  et  mare, 
qu8B,  cum  propter  immensitatem,  tum  propter  usum  quem  in 
commune  omnibus  debent,  jure  gentium  divisa  non  sunt,  sed 
relicta  in  sue  jure  et  esse  primsdvo,  ideoque  nee  dividi  potuerunt. 
Item  aqua  profluens,  hoc  est  aqua  jugis,  quad  vel  ab  imbribus 
collecta,  vel  e  venis  terraa  scaturiens,  perpetuum  fluxum  agit,' 
flumenque  aut  rivum  perennem  facit.  Postremo  propter  mare, 
etiam  littora  maris.  In  hisce  rebus  duo  sunt,  quae  jure  naturali 
omnibus  competunt.  Primum  communis  omnium  est  harum 
remm  usus,  ad  quem  natur&  comparatso  sunt :  tum  siquid  earum 
rerum  per  naturam  occupari  potest,  id  eatenus  occupantis  fit, 
quatenus  ea  occnpatione  usus  ille  promiscuus  non  laeditur.'  And 
he  proceeds  to  describe  the  use  of  water,  '  aqua  profluens  ad 
lavandum  et  potanduvi  unicuique  jure  naturali  concessa.' 

''The  law  as  to  rivers  is,  'flumina  autem  omnia  et  portns 
puhUca  sunt,  ideoque  jus  piscandi  omnibus  commune  est  in  portu 
fluminibusque.'  And  Vinnius,  in  his  commentary  on  this  last 
passage,  says,  'unicuique  licet  in  flumine  publico  navigare  et 
piscarL'  And  he  proceeds  to  distinguish  between  a  river  and  its 
water :  the  former  being,  as  it  were,  a  perpetual  body,  and  under 
G.  17 
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Mason  y.  Bill,  the  dominion  of  tliose  in  whose  territories  it  is  contained ;  the 

latter  beiDg  continually  changing^  and  incapable,  whilst  it  is 
there^  of  becoming  the  subject  of  property^  like  the  air  and 
sea. 

''In  the  Digest,  book  43,  tit.  13,  in  public  rivers,  whether 
navigable  or  not,  it  appears  that  every  one  was  forbidden  to  lower 
the  water  or  narrow  the  coarse  of  the  stream,  or  in  any  way  to 
alter  it,  to  the  prejudice  of  those  who  dwelt  near.  Tit.  12 
distinguishes  between  public  and  private  rivers ;  and  in  section  4 
it  is  said  that  private  rivers  in  no  way  difEer  from  any  other 
private  place. 

''From  these  authorities,  it  seems  that  the  Roman  law  con- 
sidered running  water,  not  as  a  bonum  vacans  in  which  anyone 
might  acquire  a  property ;  but  as  public  or  common,  in  this  sense 
only,  that  all  might  drink  it,  or  apply  it  to  the  necessary  purposes 
of  supporting  life;  and  that  no  one  had  any  property  in 
the  water  itself,  except  in  that  particular  portion  which  he  might 
have  abstracted  from  the  stream,  and  of  which  he  had  the 
possession  ;  and  during  the  time  of  such  possession  only. 

"  We  think  that  no  other  interpretation  ought  to  be  put  upon 
the  passage  in  Blackstone;  and  that  the  dicta  of  the  learned 
judges  above  referred  to,  in  which  water  is  said  to  be  publici  juris, 
are  not  to  be  understood  in  any  other  than  this  sense;  and 
it  appears  to  us  that  there  is  no  authority  in  our  law,  nor,  as  far 
as  we  know,  in  the  Roman  law  (which,  however,  is  no  authority 
in  ours),  that  the  first  occupant  (though  he  may  be  the  proprietor 
of  the  land  above)  has  any  right,  by  diverting  the  stream, 
to  deprive  the  owner  of  the  land  below  of  the  special  benefit  and 
advantage  of  the  natural  fiow  of  water  therein. 

"  It  remains  to  observe  upon  one  case  which  was  cited  for  the 
defendants  {Oox  v.  Matthews  (a)  ),in  which  Lord  Hale  said,  'if  a 
man  hath  a  watercourse  running  through  his  ground  and  erects 
a  mill  upon  it,  he  may  bring  his  action  for  diverting  the  stream, 
and  not  say  antiquum  molendinum;  and  upon  the  evidence  it 
will  appear  whether  the  defendant  hath  ground  through  which  the 
stream  runs  before  the  plaintiff's,  and  that  he  vsed  to  turn  the 
stream  as  he  saw  cause ;  for  othsrwise  he  cannot  justify  it,  though 
the  mill  be  newly  erected.'  What  is  said  by  Lord  Hale  is 
perfectly  consistent  with  the  proposition  insisted  upon  by  the 


(a)  1684,  1  Yentr.  237. 
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plaintiff;  and  the  defendants  in  the  sapposed  case  would  have  no  Mastynv.HilL 
right  to  divert  unless  they  had  gained  it  by  prescription  (which  is 
the  meaning  of  Lord  Hale),  or,  according  to  the  modem  doctrine, 
until  the  presumption  of  a  grant  had  arisen. 

"  And  this  view  of  the  case  accords  with  the  law,  as  laid  down 
by  Serjeant  Adair,  Chief  Justice  of  Chester,  in  Prescott  v. 
PhUlips  (a),  and  by  Lord  Ellenborough  in  Bealey  v.  Shaw  (b), 
and  by  the  Master  of  the  Rolls  in  his  luminous  judgment  in 
Howard  v.  Wright  (c). 

''We  are,  therefore,  clearly  of  opinion,  that  the  plaintiff  is 
entitled  to  recover  in  respect  of  the  abstracting  of  the  water  taken 
from  the  Over  Canal  Spriugs,  as  well  as  the  other  injuries 
complained  of ;  and  for  which  damages  have  been  assessed  by 
the  jury. 

''As  to  the  right  to  recover  for  the  injury  sustained  by  the  Aotionable to 
water  being  returned  in  a  heated  state,  there  can  be  no  question  (d).  ^^  y^ter  of 

"Whether  he  could  have  maintained  an  action  before  he  had  Btream. 
constructed  his  mill,  or  applied  the  water  of  the  stream  to  some 
profitable  purpose,  we  need  not  decide.  It  may  be  proper,  how- 
ever, to  refer  to  two  cases  not  cited  in  the  argument.  In  Palmer 
T.  Keblethwaite  (e),  the  declaration  merely  stated  that  the  water 
used  and  ought  to  run  to  the  plaintiff's  mill ;  and  Lord  Holt  said, 
'  Suppose  a  watercourse  run  to  my  ground,  and  I  have  no  use  for 
it,  and  one  upon  another  ground  divert  it  before  it  comes  to 
mine,  will  an  action  lie  ?  Is  not  this  the  same  ?  Must  you  not 
lay  some  use  for  it  7  But  you  will  speak  to  it  again.^  In  the 
report  of  the  same  case  in  Skinner,  65,  PoUexfeu,  in  argument, 
said  he  took  it  to  be  a  clear  case  that,  the  stream  being  the 
plaintiff's,  the  defendant  could  not  divert  it,  and  so  held 
the  Court,  that  an  action  had  lain  for  diverting  the  stream,  though 
no  mill  had  been  erected.  The  final  result  of  that  case  does  not 
appear  in  the  books,  and  the  roll  has  been  searched  for  in  vain. 

"  In  Olynne  v.  Nichols  (f)  a  similar  question  was  raised,  which 
appears  from  the  report  of  the  same  case  in  Comberbach,  p.  43, 
to  have  been  decided  for  the  plaintiff* 

"It  must  not,  therefore,  be  considered  as  clear  that  an 
occupier  of  land  may  not  recover  for  the  loss  of  the  general 


(a)  Cited,  6  Sart,  213.  Co.,  L.  R.  (1888),  A.  0.  691.] 

(b)  1805,  6  Bast,  206.  (e)  1096,  1  Show.  64. 

(c)  1823, 1  Sim.  A  Sta.  190.  (/)  1687,  2  Show.  607. 
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benefit  of  the  water^  without  a  special  use  or  special  damage 
shown. 

''  Bat  be  that  as  it  may,  the  plaintiff  in  this  case^  who  has  sus- 
tained actual  damage^  is  entitled  to  the  judgment  of  the  Court." 
Whether  It  has  already  been  observed,  that  no  additional  evidence  of 

neoMMtfy  to     the  right  of  a  party  to  a  flow  of  water  could  be  derived 'from  the 
mwntftin  suit,  niere  fact  of  his  having  recently  appropriated  it  to  a  beneficial 

purpose;  but  it  appears  to  have  been  formerly  held,  that  a 
person  could  not  complain  of  a  diversion  or  obstruction  of  water, 
from  which,  at  the  time  of  his  complaint,  he  suffered  nothing, 
which  seems  to  have  been  on  the  ground  that  in  such  a  case  it  is 
injuria  sine  damno  (a). 

•'  In  order  to  entitle  himself  to  recover,**  said  Holroyd,  J.,  in 
WUliams  v.  Morland  (b),  "  the  plaintiff  should  show  the  loss  of 
some  benefit,  or  the  deterioration  of  the  value  of  the  premises.** 
And  Littledale,  J.,  in  the  same  case,  laid  it  down  as  law,  that 
^' water  is  of  that  peculiar  nature,  that  it  is  not  sufficient  to 
allege  in  a  declaration  that  the  defendant  prevented  the  water 
from  flowing  to  the  plaintiff's  premises,  the  plaintiff  must  state 
an  actual  damage  accruing  from  the  want  of  the  water — the  mere 
right  to  use  the  water  does  not  give  a  party  such  a  property 
in  the  new  water,  constantly  coming,  as  to  make  a  diversion 
or  obstruction  of  the  water  per  se  give  him  any  right  of 
action." 

Lord  Tenterden,  in  delivering  the  judgment  of  the  Court 
in  Mason  v.  Hill,  above  alluded  to,  says,  ''It  is  not  necessary  to 
say  whether  such  a  principle  should  be  admitted ;  *'  and  it  has 
been  seen  that  the  Court  of  King's  Bench,  in  their  elaborate 
judgment  on  that  case,  the  second  time  it  came  before  them, 
appear  to  have  guarded  themselves  from  being  supposed  to 
favour  such  a  doctrine,  or  rather  to  have  purposely  expressed 
their  doubts  of  its  correctness.  ''It  must  not,  therefore,  be 
considered  as  clear,**  says  Lord  Denman,  in  concluding  the 
judgment,  after  citing  the  cases  of  Palmer  v.  Keblethwaite  (c) 
and  Olynne  v.  Nichols  (c2),  "  that  an  occupier  of  land  may  not 
recover  for  the  loss  of  the  general  benefit  of  the  water,  without  a 
special  use  or  special  damage  shown.*' 


(a)  TerOxinamtMaionY.Hai  (1888),  (c)  1696,  1  Shower,  64. 
8  B.  &  Adol.  ai2.  (d)  1687,  2  Shower,  607. 

(b)  1824, 2  B.  &  Cr.  915;  26  R.  B.  679. 
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Even  if  the  necessity  of  some  act  of  appropriation  were  ad-  No  proof  of 
mitted,  the  attempt  to  apply  a  stream  of  water  to  some  beneficial  ^^^^f^ 
purpose  must  be  sufficient  to  give  a  right  of  action^  although  such 
attempt  be  rendered  abortiye  by  the  previous  diversion  or  ob- 
struction of  the  water — ^as,  for  instance,  if  the  owner  of  the  land 
were  to  erect  a  mill  on  the  banks  of  the  dried-up  stream,  or  drive 
hi3  cattle  there  to  water,  at  any  time  before  the  disturbing  party 
had  acquired  an  easement ;  but,  as  it  is  conceded  that  "  deteriora- 
tion of  the  value  of  the  premises"  (a)  is  sufficient  to  confer  a 
right  of  action,  it  is  scarcely  possible  to  imagine  a  case,  in  which 
the  diversion  of  a  running  stream  of  water  would  not  be  attended 
with  the  result  of  diminishing  the  value  of  the  land  through 
which  it  flows  (b). 

Independently,  however,  of  this  view  of  the  case,  and  assuming  what  inter- 
that  no  actual  damage  is  shown  to  arise  from  the  diversiou,  ^«»"<»  with 

11V      water  aotion- 
an  action  may  be  maintained  for  it,  on  the  ground  that  the  able. 

undisturbed  continuation   of    such    acts,   without  the  express 

consent  of  the  owner  of  the  land,  would  be  evidence  of  a  right 

to  do  them  (c). 

In  Aehby  v.  White  (d).  Lord  Holt  says,  "  Every  injury  imports 
a  damage,  though  it  does  not  cost  the  party  one  farthing,  and  it 
is  impossible  to  prove  the  contrary ;  for  a  damage  is  not  merely 
pecuniary,  but  an  injury  imports  a  damage  where  a  man  is  thereby 
hindered  of  his  right/'  After  adverting  to  some  cases  of  trespass, 
such  as  a  cuff  on  the  ear,  though  it  cost  the  receiver  nothing, 
"  not  so  much  as  a  little  diachylon,"  he  further  says,  ''  In  these 
cases  the  action  is  brought  vi  et  armis.  But  for  invasion  of 
another's  franchise,  trespass  vi  et  armis  does  not  lie,  but  an 
action  of  trespass  on  the  case;  as  where  a  man  has  retoma 
brevium,  he  shall  have  an  action  against  anyone  who  enters  and 
invades  his  franchise  though  he  lose  nothing  by  it." 

This  doctrine  was  fully  recognized  by  Parke,  B.,  in  delivering 
the  judgment  of  the  Court  of  Exchequer  in  Williams  v.  Mostyn  (e). 


(a)  Per  Holroyd,  J.,  in  Williams  ▼. 
Morland  (1824),  2  B.  &  Cr.  916;  26  B. 
B.  579. 

(6)  See  Fayv.  Prentice  (1846),  1 0.  B. 
828,  [aod  Beeston  v.  Weate  (1856),  5  E. 
&  B  SK^6  1 

(c)  Young  v.  Spencer  (1829),  10  B.  A 
G.  145;  Baxter  ▼.  Taylor  (1882),  4  B.  & 
Ad.  72;  Hopwood  v,  Scholfield  (1837), 
2  Mood.  &  Bob.  34.  [See  jadgment  of 
Coleridge,  J.,  Rochdale  Ca-iXal  Company 


V.  King  (1849),  14  Q.  B.  186 ;  Wood  v. 
Wa/ud  (1849),  8  Exoh.  772;  Sioindon 
Waterworks  Oa$e,  quoted  abore,  p.  219; 
and  Pennington  v.  Brinsop  Hall  Coal 
Company  (1877),  L.  B.  5  Ch.  D.  769. 

Some  interferenoe  must  be  shown ; 
Cooper  V.  Crabtree  (1882),  L.  B.  20  Oh. 
Div.  589 ;  Kensit  v.  Great  Eastern  Rail- 
way (1884),  L.  B.  27  Oh.  Diy.  122.] 

(d)  2  Ld.  Baym.  955. 

(e)  1838,  4  M.  &  W.  153. 
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Wliat  inter-    In  this  case,  however^  it  was  not  essential  to  decide  that  point, 
watoraotion-  l>ocaase  the  Goart  held  that  the  plaintiff  had  failed  to  show  any 
ft^e«         right  that  had  been  violated. 

In  Ashby  v.  White  it  is  very  well  known  the  judgment  was 
arrested  against  the  opinion  of  Lord  Holt,  but  this  judgment  of 
the  majority  was  reversed  in  the  House  of  Lords.  This  reversal 
gave  rise  to  a  furious  controversy  between  the  two  Houses  of 
Parliament,  and  the  Lords  appointed  a  committee,  to  be  assisted 
by  the  Lord  Chief  Justice  of  the  Queen's  Bench  and  the  Lord 
Chief  Baron,  to  report  on  the  state  of.  the  case  (a).  This  re- 
port (&)  is  an  elaborate  argument  in  support  of  the  reversal: 
Lord  Holt  is  said  to  have  had  the  principal  share  in  its 
production.  The  same  doctrine  is  repeated  in  it.  "  It  was  said 
in  arguing  this  case,  that  the  plaintiff  had  no  damage,  or  at  least 
that  there  was  no  such  injury  or  damage  done  to  him  as  would 
support  an  action.  The  answer  to  that  is,  that  the  law  will 
never  imagine  any  such  thing  as  injuria  sine  damno ;  every 
injury  imports  damage  in  the  nature  of  it.'' 

"  Wherever  any  act,"  says  Mr.  Serjeant  Williams,  "  injures 
another's  right,  and  would  be  evidence  in  future  in  favour  of  the 
wrongdoer,  an  action  may  be  maintained  for  an  invasion  of  the 
right  without  proof  of  any  specific  injury,  and  this  seems  to 
be  a  governing  principle  in  cases  of  this  kind.  As  in  the  case  of 
Patrick  v.  Oreenway,  tried  before  Lawrence,  J.,  at  Oxford  Spring 
Assizes,  1796,  which  was  an  action  of  trespass  for  fishing  in 
the  plaintiff's  several  fishery,  it  appeared  in  evidence  that  the 
defendant  fished  there,  but  did  not  take  any  fish,  neither  was  it 
alleged  in  the  declaration  that  the  defendant  caught  any  fish. 
The  plaintiff  obtained  a  verdict,  which,  in  the  following  term, 
Easter,  1796,  the  defendant  moved  to  set  aside;  but  the  Court 
of  Common  Pleas  refused  even  a  rule  to  show  cause,  upon  the 
ground  that  the  act  of  fishing  was  not  only  an  infringement 
of  the  plaintiff's  right,  but  would  hereafter  be  evidence  of  the 
using  and  exercising  of  the  right  by  the  defendant,  if  such  an 
act  were  overlooked  "  (c). 

In  the  American  Courts  this  point  has  been  decided ;  it  has 
there  also  been  held,  ''  that  no  previous  appropriation  by  the  act 

(a)  JoQrn.  H.  L.  27ih  Mar.  1704-6,      Smith's  Leading  Cases. 

p.  53S7.  (c)  1   Wms.  Saand.  846  b,  note  to 

(b)  Idem.  It  is  set  oat  verbatim  in  Mellw  t.  Spateman ;  1  Notes  to  Saund. 
the  anthor^s  edition  of  Lord  Baym.  in  a      626. 

note  to  Ashhy  v.  Whiter   and  see  1 
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of  man  is  requisite  to  give  a  right  of  action  for  diverting  a  stream    What  inter. 
from  its  natand  oonrse  "  (a).  Il^^t 

Per  Curiam^  "  A  mill  privilege,  not  yet  occapied^  is  valnable  for  able. 
the  purpose  to  which  it  may  be  applied.  It  is  a  property  which 
no  one  can  have  a  legal  right  to  impair  or  destroy,  by  diverting 
from  it  the  natural  flow  of  the  stream  upon  which  its  value  de- 
pends ;  although  it  may  be  impaired  by  the  exercise  of  certain 
lavrful  rights  originating  in  prior  occupancy.  If  an  unlawful 
diversion  is  suffered  for  twenty  years  it  ripens  into  a  right,  which 
cannot  be  controverted.  If  the  party  injured  canuot  be  allowed 
in  the  meantime  to  vindicate  his  right  by  action^  it  would  depend 
upon  the  will  of  others  whether  he  should  be  permitted  or  not  to 
enjoy  that  species  of  property.'' 

The  Court  cited  the  case  of  Hobson  v.  Todd  {h),  in  which^  in 
an  action  brought  by  a  commoner  who  had  himself  surcharged 
i^ainst  another  commoner  for  putting  his  beasts  on  the  common, 
it  was  held  he  might  recover :  and  it  being  objected  that  the 
plaintiff  had  shown  no  damage,  BuUer,  J.,  said,  ''  There  is  also 
another  ground  on  which  this  action  may  be  supported,  which  is, 
that  the  right  has  been  injured;  and  if  a  commoner  cannot  bring 
such  an  action  as  this,  because  his  cattle  had  grass  enough  to 
prevent  them  from  starving,  he  must  permit  a  wrongdoer,  Uke 
the  defendant,  to  gain  a  right  by  the  length  of  possession.'' 

This  doctrine  of  Buller,  J.,  was  commented  on  and  recognized 
as  law  by  Grose,  J.,  in  Pindar  v.  Wadawortk  (c),  and  is  consistent 
with  the  judgment  of  the  Court  of  Common  Pleas  in  a  recent 
important  case  (d). 

The  correctness  of  the  principle  laid  down  by  Buller,  J.,  has 
been  questioned,  but  only  on  the  ground  of  its  applicability  to 
the  particular  case  then  before  the  Court — ^as  an  action  might,  at 
all  events,  have  been  maintained  by  the  lord,  and  the  acquisition 
of  a  title  by  the  wrongdoer  thus  prevented ;  and  that  to  allow: 
such  an  action  by  a  commoner,  without  special  damage,  would  tend 
to  a  multiplicity  of  suits.  ''  The  law,"  says  Mr.  Serjeant  Williams, 
citing  the  cases  of  Hobson  v.  Todd  and  Pindar  v.  Wadsworth, 
''considers  the  right  of  the  commoner  as  injured  by  such  an 


(a)  Blanchard  and  Another,  plaintiffs  (b)  1790,  4  T.  B.  71 ;  2  B.  B.  336. 

in  error,  v.  Baker  and  Another,  1882,  (c)  1802,  2  East,  161 ;  6  B.  B.  412. 

8  Greenleaf  8  Beports  in  the  Sapreme  (d)  Bower  y.  Hill  (1835),  1  Bing.  N. 

Goort  of  Maine.  G.  535 ;  8.  C,  2  Soott,  540. 
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act^  and  therefore  allows  him  to  bring  an  action  for  it,  to  prevent 
a  wrongdoer  from  gaining  a  right  by  repeated  acts  of  encroach- 
menf  (a). 

[These  points  may  now  be  considered  as  settled  according  ta 
the  judgments  already  referred  to,  which  confirm  the  views  of  the 
anthor  expressed  in  the  second  edition,  that  no  act  of  appropria- 
tion is  necessary,  and  that  no  actual  damage  need  be  shown  if 
the  right  to  the  flow  of  the  stream  in  its  natural  state  be  infringed 
by  a  use  of  it  beyond  that  which  every  riparian  owner  is  entitled 
to  (6). 

The  natural  right  to  the  flow  of  water  applies,  however,  only  to 
water  flowing  in  some  deflned  natural  channel ;  and  therefore  the 
owner  of  land  upon  which  there  is  surface  water  rising  out  of 
springy  or  boggy  ground  and  flowing  in  no  definite  channel,  or 
water  rising  occasionally  at  one  spot  but  having  no  defined  course, 
has  a  right  to  get  rid  of  such  water  by  draining  the  land  or  in 
any  way  he  pleases,  although,  if  not  so  disposed  of,  it  might 
ultimately  have  reached  the  course  of  a  natural  stream  (c). 

The  Court  laid  down  that  the  right  of  the  riparian  owner  to 
the  natural  flow  of  water  cannot  extend  further  than  the  right  to 


(a)  1  Wms.  Sanod.  346  a,  note;  1 
Notes  to  Saund.  626,  and  jadgment  in 
Wood  r.  Waud  (1849),  3  Exoh.  772, 
773. 

(6)  Emhrey  v.  Owen  (1851),  6  Exch. 
853;  Sampson  v.  Hoddinott  (1857),  1 
C.  B.,  N.  S.  590.  See  also  the  judg- 
ments cited  sapra,  p.  223,  in  Wood 
r.  Waud  (1849),  3  Exch.  772,  773,  and 
Coleridge,  J.,  in  Rochdale  Canal  Com' 
pany  v.  King  (1849),  14  Q.  B.  135.  The 
qaestion,  what  is  a  lawful  user  of  the 
water  by  each  riparian  owner  in  the 
exercise  of  his  natural  right,  depends 
upon  the  circumstances  of  each  case;  as 
the  extent  to  which  the  enjoyment  of, 
or  power  to  enjoy,  the  flow  of  the  stream 
by  other  riparian  owners  may  be  af- 
fected by  the  acts  of  one,  depends  upon 
the  size  of  the  stream,  the  velociby  of 
the  current,  the  nature  of  the  soil,  and 
a  variety  of  other  facts.  It  is  entirely 
a  question  of  degree,  and  it  is  impossible 
to  define  precisely  the  limits  which  sepa- 
rate the  permitted  use  of  the  stream 
from  its  wrongful  applicafiion.  (See  the 
judgments  in  Emhrey  v.  OweUy  6  Exch. 
371 — 378,  in  which  case  the  question 
was,  whether  the  defendant  had  in- 


fringed the  plaintiff's  right  by  using  the 
water  for  irrigation  i  Sampson  v.  Hoddi- 
noU  (1857),  1  0.  B.,  N.  S.  611,  612,  in 
which  the  question  was  as  to  the  right 
to  impede  the  flow  by  occasionally 
shutting  sluices  :  and  the  case  put  by 
Coleridge,  J.,  in  Chasenuh-e  v.  Richards 
(1857),  2  H.  A  N.  190,  of  a  man  exhaust- 
ing the  running  water  by  irrigation, 
which  would  be  clearly  illegal,  though 
the  abstraction  of  the  same  amount  of 
water  from  a  large  river  might  have 
been  perfectly  legal.)  The  question  in 
each  case  should  seem  to  be,  is  the  user 
such  as  to  affect  the  natural  flow  of  the 
water  of  the  stream  to  an  extent  greater 
than  that  which  is  necessarily  incident 
to  the  common  enjoyment  of  tiie  stream 
by  all  the  riparian  owners  P  If  it  be,  then 
it  may  be  made  the  subject  of  an  action 
by  any  owner  whose  actual  use  of  or 
power  to  use  the  water  is  affected  by  it. 
The  question  can  only  arise  in  practice 
with  reference  to  some  extraordinary 
use  of  the  water;  the  distinction  be- 
tween which  and  its  ordinary  uses  is 
pointed  out  above. 

(c)  Raicstron    v.   Taylor    (1855),    11 
Exch.  869. 
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[the  flow  of  the  stream  itself  and  to  the  water  flowing  in  some  Channel  mnst 
defined  (a)  natural  channel,  either  subterranean  or  on  the  surface^  be  defined. 
commanicating  directly  with  the  stream  itself;  and  in  Broadhent 
▼.  RamBbotham  {b),  the  owner  of  the  soil  was  held  not  to  be  liable 
to  an  action  for  draining  a  pond,  the  water  of  which  occasionally, 
when  it  exceeded  a  certain  depth,  escaped  and  squandered  itself 
over  the  surface,  some  of  it  augmenting  a  natural  stream,  but  by 
no  defined  channel;^ and  see  also  the  case  of  Chaaemore  v. 
Richards  (c),  which  confirms  these  authorities. 

On  the  other  hand  it  was. decided  in  Dvdden  t.  Ouardiana  of 
the  Olutton  Union  (c2),  that  where  the  source  of  a  stream  is  a 
natural  spring  rising  out  of  the  ground  in  a  continuous  flow  and 
passing  away  in  a  natural  channel,  a  diyersion  of  such  stream,  by 
sinking  a  tank  at  the  fountain-head  and  so  collecting  the  water 
there  and  leading  it  away,  is  equally  actionable  with  a  diyersion 
in  any  other  part  of  the  channel,  the  defined  channel  commencing 
at  the  very  source  (e).] 

By  the  civil  law  a  servitude  of  water  flowing  in  its  accustomed  oivil  law. 
course  might  be  obtained  by  the  enjoyment  of  a  stream  of  water  ?«^^®'» 
during  the  requisite  period ;  and  although  originally  no  such 
right  could  be  valid,  unless  binding  upon  the  owner  of  the 
land  in  which  the  spring  rose,  yet  this  rule  was  afterwards 
relaxed  (/).  Such  a  servitude  appears  to  have  been  valid  if 
the  water  increased  the  value  of  the  dominant  estate,  or  was 


(a)  *<A  wateroooTBe  ooDBists  of  bed, 
baokSy  and  water ;  yet  the  water  need 
not  flow  contioually,  and  there  are  many 
water ooortee  which  are  aome times  dry. 
There  is,  however,  a  distinction  to  be 
taken  in  law  between  a  regnlar  flowing 
stream  of  water,  which  at  certain  sea- 
sons is  dried  up,  and  those  ocoasionat 
bursts  of  water  which,  in  times  of 
freshet  or  melting  of  ice  and  snow,  de- 
seend  from  the  hills  and  inundate  the 
country.  To  maintain  the  right  to  a. 
waterconrse  or  brook,  it  must  be  made^ 
to  appear  that  the  water  nsoally  flows 
in  a  oertain  direction  and  by  a  regular 
channel,  with  banks  or  sides.  It  need 
not  be  shown  to  flow  continually,  as 
stated  above,  and  it  may  at  times  be 
Ary;  hot  it  must  have  a  well-defined 
and  substantial  existence." — Angell  on 
Watercourses. 


(b)  1866,  11  Exch.  602. 

(c)  Cited  post,  p.  261. 

(d)  1857,  1  H.  Jc  N.  627.  Gf.  Bunt- 
ing V.  Hicka  (1«94),  70  L.  T.  455;  7  R. 
293. 

(e)  Upon  the  question  of  fact,  what 
is  water  fiowiug  in  a  defined  natural 
channel,  see  the  case  of  Ennor  v.  Bar- 
well,  V.-O.  S.  (1860),  6  Jnr.,  N.  8. 1233  ; 
2  Gifr.  410;  on  appeal,  1  De  G.,  F.  &  J. 
529;  7  Jur.,  N.  S.  788;  and  see  the 
observations  on  that  case,  post,  p.  266. 

(/)  ServitusaqusDduoendaB  vol  hauri- 
endsB,  nisi  ex  oapite  vel  ex  fonte,  con- 
stitui  non  potest ;  hodie  tamen  ex  quo- 
ounqne  loco  constitui  solet. — ^Dig.  8,  3, 
9,  de  serv.  prsed.  rust. 

Si  aquam  per  possessionem  Martialis 
eo  soieute  duxisti,  servitutem  exemplo 
rernm  immobilium  tempore  qnsBSisti. — 
Cod.  3,  S4»  2,  de  serv.  et  aqa&. 
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capable  of  being  appropriated  to  a  purpose  of  ntility  (a),  or  eyen 
of  pleasure  (b). 

It  has  been  already  seen,  with  regard  to  running  water^ 
that  every  proprietor  on  its  banks  has  a  right  to  claim  that 
the  stream  should  run  on  in  its  accustomed  course.  This 
applies  as  well  to  the  right  to  discharge  the  water  as  to 
receire  it. 


BasementB. 


In  addition  to  the  natural  right  to  receive  flowing  water  in  its 
accustomed  course — easements  of  an  affirmative  nature,  the  object 
of  which  is  to  interfere  with  the  natural  course  of  the  stream, 
may  be  acquired  by  user  over  a  stream  flowing  through  a  man's 
land  or  through  his  neighbour's  land.  Thus  a  right  may  be 
acquired  to  throw  back  upon  the  land  of  proprietors  higher  up 
the  stream  the  water  which,  unless  so  reflected,  would,  by  the 
force  of  gravity,  pass  from  it;  or  to  discharge  the  water  upon 
the  land  lying  lower  down  the  stream,  either  injured  in  quality, 
or  with  a  degree  of  force  greater  or  less  than  the  natural 
current  (c). 

The  right  claimed  by  the  defendant  in  Saunders  v.  Newman, 
already  cited,  is  an  instance  of  the  former  class  of  affirmative 
easements  (d). 


(a)  Si  manifesto  dooeri  poBsit  jas  aqas3 
ex  Tetere  more  atqae  obseryatione  per 
oerta  loca  proflaentis  atilitatem  oertis 
fundifl  irrig^ndi  oaasA  exhibere ;  prooa- 
rator  noBter  ne  quid  contra  veterem  (for- 
mam)  atqne  solemnem  morem  innovetar, 
proTidebit. — Ibid.  7. 

Labeo  soribit,  etiam  si  prsBtor  hoc 
interdicto  de  aquia  frigidis  eentiat : 
tamen  de  oaJidis  aqnis  interdiota  non 
ease  denaganda.  Namqae  haram  qaoqae 
aquarum  uaam  eaae  neoeaaariam ;  non- 
nnoqaam  enim  refrigeratse  uaam  Irri- 
gandia  agria  pnestant :  hia  aooedit,  qaod 
in  qnibnadam  looia,  et  qaam  calidea  aant, 
irrigandia  tamen  agria  neoeaaarisB  aont — 
ut  HierapoU :  conatat  enim  apad  Hiera- 
politanoa  in  Aaii  agram  aqa&  calid& 
rigari.  Et  qnamvia  ea  ait  aqua,  qaes  ad 
rigandoB  non  ait  neoeaBaria,  tamen  nemo 
ambiget  hia  interdictia  locam  fore. — 
Dig.  43,  20,  1,  §  13,  de  aqa&  qnot.  et 
8Bat. 

(b)  Hoc  jure  ntimor  at  etiam  non  ad 
irrigandam,  aed  peooria  caaa&  Tel  amsB* 
nitatis,  aqaa  daoi  poaait. — Dig.  43, 20, 3. 


(c)  [Bat  in  order  to  acquire  a  right 
to  aae  or  to  affect  the  water  in  a  man- 
ner not  jaatified  bj  natural  right,  so  as 
to  abridge  the  natural  rights  of  the 
other  riparian  owners  to  the  uae  of  the 
stream,  it  muat  be  ahown  that  the  aaer 
relied  upon  was  such  as  to  affect  either 
the  actaal  use  that  those  other  owners 
have  made  of  the  stream,  or  their  power 
to  aae  it  (if  ao  minded),  ao  aa  to  raise 
the  preaumption  of  a  grant,  and  so  ren- 
der  the  tenements  of  those  other  owners 
servient  tenements :  Sampson  ▼.  Roddi- 
nott  (1857),  1  C.  B.,  N.  8.  611.  Of. 
Kensit  v.  Great  Eastern  Bailioay  (1883), 
L.  B.  23  Ch.  D.  at  p.  574 ;  aff.on  appeal, 
27  Ch.  DiT.  122.  The  same  rules  apply 
whether  the  right  claimed  is  to  affect 
the  quantity,  the  quality  or  the  velooity 
of  the  water;  and  the  period  and  all 
other  requisites  of  the  user  are  like 
those  of  all  other  affirmative  easemente, 
and  have  been  already  discussed.] 

{d)  Ante,  p.  227 ;  1  fi.  &  A.  258. 
[_Bee8t<m  v.  WeaU  (1866),  5  El.  &  Bl. 
986,  is  an  instance  of  a  right  so  acquired 
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In  Wright  v.  Williams  (a),  it  was  held  that  a  right  to  let  off 
opon  the  neighhoariDg  land  water  which  had  been  used  for  the 
precipitation  of  minerals^  and  was  thereby  rendered  noxious,  was 
an  easement)  and  might  be  acquired^  like  any  other  easement^  by 
user  (6). 

Though  every  one  in  building  is  bound  so  to  construct  his 
house  as  not  to  overhang  his  neighbour's  property ,  and  construct 
his  roof  in  such  a  manner  as  not  to  throw  the  rain  water  upon 
the  neighbouring  land  {c),  yet  there  appears  to  be  authority  in 
oor  law  for  the  position^  that  a  man  may  acquire  a  right,  by  user^ 
to  project  his  wall  or  eaves  over  the  boundary  line  of  his  property, 
or  discharge  the  rain  running  from  the  roof  of  his  hduse  upon 
the  adjoining  land. 

The  existence  of  such  a  right,  both  as  to  the  eaves  and  water 
droppings,  is  recognized  by  the  Court  of  Exchequer  in  Thomas  v. 
Thomas  (d). 

There  are  ancient  decisions,  recognizing  the  same  easement,  in 
the  case  of  a  discharge  of  water  on  the  neighbouring  land  by 
means  of  a  gutter  or  leaden  pipe  (a). 

"  If  a  man  hath  a  sue,  that  is  to  say,  a  spout,  above  his  house, 


EaBomenta. 


hj  the  owners  of  the  dominant  tenement 
to  go  from  time  to  time  npon  the  ser- 
Tient  tenement,  for  the  parpoae  of  di- 
Terting  the  water  of  a  natoial  stream 
lowing  along  it,  so  as  to  cause  it  to  pass 
through  that  tenement  by  an  artificial 
cot  to  the  dominant  tenement,  for  the 
porpoee  of  sappljing  cattle  with  water. 
In  that  case  the  right  claimed  was  not 
to  the  oontinnal  flow  of  the  water,  and 
in  that  respect  it  differs  from  the  ordi- 
nary case  of  the  owner  of  a  mill  not 
npon  the  bank  of  a  river,  who  has  ac- 
•qaiied  by  user  the  right  to  divert  the 
river  to  his  mill  by  an  artificial  cat 
through  a  neighbours  ^and.  The  use 
of  artificial  aids,  as  mill  leats,  &o.,  by 
a  riparian  owner,  does  not  in  any  way 
affect  his  natural  right  to  the  use  of 
the  water.  If  the  rights  of  other  pro- 
prietors are  not  infringed  thereby,  he 
may  employ  such  means  as  he  thinks 
•proper.] 

(a)  1886,  1  M.  &  W.  77. 

(2>)  [Cf.  Carlyon  y.  Lovering  (1857), 
1.  H.  &  N.  797 ;  Mclntyre  y.  MeOavinj 
L.  B.  (1898),  A.  0. 268.  In  Murgatroyd 
T.  Bobinm>n  (1857),  7  El.  &  6L  891,  it 
<was  argued  that  a  right  to  use  a  natural 


stream  for  the  purpose  of  washing  away 
the  ashes.f  rom  a  steam  engine  and  other 
sweepings  of  a  mill  on  the  bank  of  the 
stream,  could  not  be  'acquired  under 
Lord  Tenterden*s  Act,  as  being  unrea- 
sonable and  destmotiYe  of  the  property 
of  the  owners  lower  down  the  stream. 
The  Court  pronounced  no  opinion  upon 
the  question,  as  the  case  went  off  on 
another  point ;  but  no  Yalid  distinction 
can  be  made  between  this  and  the  case 
above  cited.  The  owner  lower  down 
clearly  might  grant  the  right  claimed 
in  one  case  as  well  as  in  the  other ;  and 
if  so,  according  to  the  jadg^ent  in 
Carlyon  y.  Lovering,  the  statute  would 
apply.] 

(c)  Com.  Dig.  Action  on  the  Case  for 
a  Nuisance,  A.;  [Dig.  viii.  2,  2{  Inst. 
II.  iii.  1 ;  Code  Civil,  art.  681.] 

(d)  1835,  2  Cr.,  M.  &  Bos.  84.  [As 
to  an  oYerhaoging  branch,  see  Lemmon 
V.  Webh,  L.  B.  (1894).  A.  C.  I.] 

(e)  Lady  BroitWs  Case,  3  Dyer,  319  b, 
cited  in  Sury  y.  Pigott,  Palmer,  446; 
Com.  Dig.  Action  on  the  Case  for 
Nuisance,  A.;  BateWa  Case  (1738),  9 
Bep.  58  b,  recognized  in  Fay  v.  Prentice 
(1845),  1  C.  B.  828. 
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EMementB.  by  which  the  water  used  to  fall  from  his  honse,  and  another 
levies  a  house  paramount  the  spout,  so  that  the  water  cannot 
fall  as  it  was  wont  but  falls  upon  the  walls  of  the  house,  by  which 
the  timber  of  the  house  perishes,  this  is  a  nuisance ''  (a).  [In 
the  case  of  Pyer  v.  Garter  {b)  there  was  an  easement  of  both 
kinds,  for  the  defendant  to  have  the  rain  water  flow  from  his 
eaves  on  to  the  plaintiff's  roof,  and  for  the  plaintifE  to  have 
such  water,  together  with  the  water  originally  falling  on  his 
own  roof,  carried  away  together  by  a  drain  on  the  defendant's 
land.] 

These  two  classes  of  easements  are  distinctly  recognized  by  the 
civil  law  under  the  head  of  Urban  Servitudes,  "  that  a  man  shall 
receive  upon  his  house  or  land  the  flumen  or  stillicidium  of  his 
neighbour ''  (c). 

''The  difference,''  says  Yinnius  in  his  Commentary  on  this 
passage,  "  between  the  flumen  and  the  stillicidium  is  this — the 
latter  is  the  rain  falling  from  the  root  by  drops  (guttatim  et  stil- 
latlm) ;  the  flumen  is  when  it  is  poured  forth  in  a  continuous 
stream  from  the  lower  part  of  the  building.  The  servitude  of 
receiving  the  stillicidium  exists  when  my  neighbour  is  compelled 
to  receive  upon  his  house  the  rain  water  running  from  my  roof  > 
the  servitude  of  receiving  the  flumen,  when  he  is  compelled  to 
receive  the  same  flowing  in  a  channel  or  conduit,  and  falling  with 
force  on  his  house.'' 

The  civil  as  well  as  the  English  law  {d)  prohibited  a  man  from 
projecting  the  wall  or  roof  of  his  house  over  the  boundary  line  ol 
his  neighbour's  land,  even  though,  by  spouts  or  other  means,  the 
fall  of  water  therefrom  might  be  prevented  :  but  a  right  to  do  so 
might  be  acquired  by  user;  and  when  such  projection  did  not,  in 
any  manner,  rest  upon  the  neighbour's  soil,  it  was  called  jus  pro- 
jiciendi;  where  the  projection  was  merely  intended  to  protect  the 
wall,  either  by  creating  shade  against  the  heat  of  the  sun,  or 
keeping  o£E  the  rain,  it  was  the  jus  protegendi.  "  There  is  this^ 
difference  between  the  right  of  projecting  over  and  that  of 
placing  upon  the  neighbour's  property — that  the  projection  is 
carried  out  (proveheretur)  in  such  a  manner  as  not  to  rest  any- 
where (nusquam  requiesceret),  as  a  balcony  or  eaves ;  while  the 


(a)  Bolle,  Abridg.  Nasans,  G.  5,  citing  (c)  Ut  Btillioidinm  yel  flnmen  recipiat 
18  Edw.  3,  22  b ;  Vin.  Abr.  Naisanoe,  qais  in  sdes  snaB,  vel  in  areau,  vei  in 
0^'  6*  oloaoam. — Inst.  2,  8)  !»  de  serF. 

(b)  [Cited  ante,  p.  139.]  {d)  [See  the  next  chapter,  ad  initj 
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thing  '  placed  upon '  is  so  pat  as  to  rest  on  somethings  *  as  a  beam     EaaementB. 
or  rafter ' "  (a). 

Bj  tbe  term  watercourse  is  usaally  UDderstood  a  stream  of  Snbter- 
water  flowing  above  ground ;  bnt  questions  of  a  similar  nature  #%v,>iinAia, 
arise  with  reference  to  the  right  to  water  flowing  in  a  sub- 
terraneous channel  {b).     In  the  case  of  a  well,  it  is  known  that  PerooUfcing 
the  supply  of  water  is  in  general  furnished  by  percolation  through 
the  neighbouring  soil,  so  that  the  digging  of  a  deeper  well  therein 
will  divert  the  water  from  its  course,  and  thus  dry  up  the  former 
well.    If  the  right  to  water  thus  percolating  is  identical  with  that 
to  water  flowing  above  ground,  it  is  manifest  that  ancient  posses- 
sion would  be  unnecessary  to  confer  a  title  to  water  flowing  to  a 
well,  in  the  course  of  nature,  from  a  superior  elevation. 

In  the  first  edition  of  this  work  it  was  said  that  the  ancient 
flow  of  a  stream  without  interruption  by  the  occupant  of  land 
shove,  is  evidence  of  his  assent  to  the  continuance  of  such 
flow  (c) ;  but  that,  with  regard  to  underground  filtrations,  as 
their  course — and  even  their  very  existence — may  be  unknown  to 
him,  no  such  presumption  ought  to  be  drawn ;  because,  as  has 
been  already  shown  (d),  such  a  presumption  ought  not  to  be 
furnished  by  any  enjoyment  which  is  had  either  *'  vi — clam— or 
precario.'^  Moreover,  supposing  such  actual  knowledge  to  exist, 
it  is  difficult  to  see  in  what  manner  he  could  prevent  the  right 
being  acquired.     He  could  clearly  maintain  no  action;  and,  in 


(a)  Inter  projectum  et  immiMnm  hoc 
intereese,  ait  lAbeo:  qabd  projeotnm 
estet  id,  qaod  xta  proveberetar  at  nas- 
qaam  reqaieeoeret,  qualia  madniaaa,  et 
anggrunda  esaent;  immisBam  aatem, 
qaod  xta  fieret,  at  aliqno  looo  reqoiea- 
ceret,  Telati  tigna,  trabes,  qua  immitte- 
rentor. — Dig.  50, 16,  242,  de  ▼.  a. 

(b)  [Aa  to  what  is  a  known  ooder- 
groaod  atreaxn,  bo  aa  to  be  goremed  by 
the  aaxne  law  aa  a  Btream  flowing  above 
ground,  see  Black  y. Bally mena  Commrs.t 
17  L.  B.  Ir.  Ch.  D.  459;  EwaH  v.  BeU 
fatt  Quardiana,  9  L.  B.  Ir.  172.  It  is 
Baid  that  the  knowledge  maBt  be  by 
reaaonable  inference  from  existing  and 
observed  facts,  independently  of  facts 
ascertained  by  excavation  or  theopinions 
of  experts.] 

(c)  Water,  it  was  said  in  an  old  case, 
natiu^  sa4  dcBcendit,  and  in  aome  sense 
a  watercourse  may  be  said  to  be  a  gift 
of  natnre;  bat  the  right  seems  to  de- 
pend, as  in  other  oases,  on  the  express 


or  presumed  grant  of  the  saperior  and 
servient  owner.  "The  law  of  water- 
courses is  the  same  whether  natural  or 
artificial."  Per  Car.  Magor  t.  Chad- 
wick  (1840),  11  A.  A  E.  585.  In  many 
cases,  such  as  a  river  which  has  always 
flowed  in  the  same  course,  it  obviously 
must  have  been  directed  in  it  by  natnre 
alone ;  bnt  inasmuch  as  the  tenant  of 
the  higher  land  might  have  modified 
that  courBe,  there  seems  no  reason  for 
not  applying  the  usual  principles  of 
prescription  to  the  case  of  a  river,  and 
looking  at  the  long  continued  mode 
of  enjoyment  as  the  evidence  of  the 
amount  of  the  right  to  the  flow  of  water. 
[The  cases  cited  in  the  former  part  of 
this  chapter,  however,  show  that  this  is 
not  the  true  principle,  and  the  dictom 
in  Magor  v.  Chadicick,  cited  in  the  note, 
cannot  now  be  considered  as  law  ;  see 
alflo  the  jndgment  in  Wood  v.  Waudf 
cited  post.] 

(d)  [Above,  p.  204.] 
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the  majority  of  instances^  he  could  not  indicate  his  dissent^  by 
catting  off  the  veins  supplying  the  neighbouring  well  or  fountain, 
without  serious  detriment  to  his  own  property.  A  further  objec- 
tion to  an  easement  of  this  kind  arises  from  the  indefinite  nature 
and  great  extent  of  the  obligation  which  would  be  imposed  by 
it ;  instances  have  occurred  where  excavations  have  had  the 
effect  of  draining  land,  although  at  the  distance  of  some  miles. 

In  Cooper  v.  Barber  (a)  the  defendant  had,  for  many  years  past, 
penned  back  a  stream  for  the  purposes  of  irrigation,  the  conse* 
quence  of  which  waSj  that  the  water  percolated  through  the 
neighbouring  soil ;  the  Court  appear  to  have  been  of  opinion  that 
no  right  to  cause  such  percolation  was  acquired  by  the  user,  and 
that  the  adjoining  owner,  on  receiving  injury  from  it  upon  erecting 
a  house,  might  bring  an  action  for  it. 

The  case  of  Balaton  v.  Benated  (6)  appears  to  be  somewhat  at 
variance  with  this  doctrine :  it  may,  however,  be  observed,  that  the 
correctness  of  the  ruling  of  Lord  EUenborough,  at  nisi  prius,  could 
not  be  questioned,  as  the  cause  was  compromised.  ^*  The  plaintiff 
and  defendant  were  respectively  owners  of  adjoining  closes  on  the 
banks  of  the  river  Medway.  As  far  back  as  could  be  recollected, 
there  had  been  a  gush  of  water  from  a  hole  in  the  plaintiff's  close, 
which  used  to  run  from  thence,  on  the  surface  of  the  ground,  to 
the  river.  About  twenty-seven  years  before  the  action  was 
brought,  a  bath  was  erected  by  the  then  occupier  of  the  dose 
near  where  the  spring  issued  forth,  and  the  water  was  conducted 
into  it  by  a  pipe.  From  that  time  till  the  present  cause  of  action 
arose,  the  bath  was  amply  supplied  with  water,  and  a  considerable 
profit  was  derived  from  letting  out  the  use  of  it  to  the  public 
In  1805  (the  action  being  brought  in  1808),  the  plaintiff  purchased 
this  close,  and  erected  a  paper  manufactory  upon  it,  for  which  a 
copious  supply  of  spring  water  is  essentially  requisite.  About 
the  same  time  the  defendant,  becoming  owner  of  the  adjoining 
close,  opened  a  stone  quarry  in  it.  As  the  excavations  proceeded, 
considerable  quantities  of  water  were  found,  which  interrupted 
the  workmen.  A  deep  drain  was  afterwards  made  to  carry  it  off 
into  the  river,  and  the  quarry  was  left  dry.  But  in  the  mean* 
time,  the  water  flowing  into  the  plaintiff^s  bath  had  been 
gradually  decreasing,  and,  subsequently  to  the  making  of  the 
drain,  did  not  amount  to  more  than  an  eighth  or  tenth  part 


(a)  1810,  8  Taont.  99;  12  B.  B.  60i. 


(6)  1806»  1  Gftmp.  408. 
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of  its  former  quantity/'  For  this  diversion  the  action  was 
broDght.  ''  The  defence  intended  to  be  set  np  was^  that  the 
plaintiff  had  no  exclnsiye  right  to  the  supply  of  water  he  claimed^ 
as  the  principle  on  which  twenty  years'  enjoyment  of  ranning 
water  confers  a  right  to  it,  appeared  from  the  cases  to  be^  that, 
after  an  adverse  possession  for  so  long  a  time,  a  grant  was  to  be 
presumed  from  the  owners  of  the  land  further  up  the  stream ; 
and  such  a  grant  could  not  be  presumed  here,  as,  previously  to 
the  drain  being  made,  probably  no  individual  knew  that  the 
plaintiff's  spring  was  fed  by  water  percolating  through  the  strata 
in  the  close  now  occupied  by  the  defendant."  But  Lord  Ellen- 
borough  ruled^  "  That  the  only  question  was,  whether  the  diminu- 
tion of  the  supply  of  water  to  the  plaintiff's  bath  had  been 
caused  by  the  drain  dug  by  the  defendant ;  and  that  there  could 
be  no  doabt  but  that  twenty  years'  exclusive  enjoyment  of  water 
in  any  particular  manner  affords  a  conclusive  presumption  of 
right  in  the  party  so  enjoying  it."  It  was  afterwards  agreed,  on 
tiie  recommendation  of  the  Court,  that  the  water  should  be  con- 
veyed from  the  defendant's  quarry  to  the  plaintiff's  bath  in 
the  manner  to  be  directed  by  an  arbitrator^  and  a  juror  was  with- 
drawn. 

The  proposition  laid  down  by  Lord  EUenborough  in  the  above 
case  appears  to  include  under  the  same  general  rule  watercourses 
of  all  descriptions j  whether  the  stream  flows  in  the  ordinary 
manner  above  ground,  or  only  emerges  after  having  made  its  way 
through  the  adjoining  land  below  the  surface  of  the  earth. 

Since  the  above  observations  were  made,  in  the  first  edition  of 
the  work^  the  point  in  question,  at  least  as  to  the  extent 
of  the  identity,  in  point  of  legal  incident,  of  open  and  under- 
ground streams,  has  received  judicial  determination  by  the  Court 
of  Exchequer  Chamber.  The  case  of  Acton  v.  Blundell  (a)  Actonr. 
decided  that  the  owner  of  land  through  which  water  flows  in  a 
subterraneous  course  has  no  right  or  interest  in  it  which  will 
enable  him  to  maintain  an  action  against  a  landowner  who,  in 
carrying  on  mining  operations  in  his  own  land  in  the  usual 
manner^  drains  away  the  water  from  the  land  of  the  first- 
mentioned  owner^  and  lays  his  well  dry.  Tindal,  C.  J.,  delivered 
the  judgment  of  the  Courts  as  follows :  "  The  plaintiff  below,  who 
is  also  the  plaintiff  in  error,  in  his  action  on  the  case^  declared  in 


BlvmdelU 


(a)  1843, 12  M.  ft  W.  824. 
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the  first  oount  for  the  disturbance  of  his  right  to  the  water  of 
certain  underground  springs,  streams,  and  watercourses,  which,  as 
he  alleged,  ought  of  right  to  run,  flow,  and  percolate  into 
the  closes  of  the  plaintiff,  for  supplying  certain  mills  with  water; 
and  in  the  second  count  for  the  draining  o£E  the  water  of  a  certain 
spring  or  well  of  water  in  a  certain  close  of  the  plaintiff,  by  reason 
of  the  possession  of  which  closci  as  he  alleged,  he  ought  of  right 
to  have  the  use,  benefit,  and  enjoyment  of  the  water  of  the  said 
spring  or  well  for  the  convenient  use  of  his  close.  The  defendants 
by  their  pleas  traversed  the  rights  in  the  manner  alleged  in  those 
counts  respectively.  At  the  trial  the  plaintiff  proved,  that,  within 
twenty  years  before  the  commencement  of  the  suit,  viz.,  in  the 
latter  end  of  1821,  a  former  owner  and  occupier  of  certain  land 
and  a  cotton-mill,  now  belonging  to  the  plaintiff,  had  sunk  and 
made  in  such  land  a  well  for  raising  water  for  the  working  of  the 
mill ;  and  that  the  defendants,  in  the  year  1887,  had  sunk  a  coal- 
pit in  the  land  of  one  of  the  defendants  at  about  three-quarters 
of  a  mile  from  the  plaintiff's  well,  and  about  three  years  after 
sunk  a  second  at  a  somewhat  less  distance ;  the  consequence  of 
which  sinkings  was,  that,  by  the  first,  the  supply  of  water  was 
considerably  diminished,  and  by  the  second  was  rendered  alto- 
gether insufficient  for  the  purposes  of  the  mill.  The  learned 
judge  before  whom  the  cause  was  tried  directed  the  jury,  that,  if 
the  defendants  had  proceeded  and  acted  in  the  usual  and  proper 
manner  on  the  land,  for  the  purpose  of  working  and  winning  a 
coal  mine  therein,  they  might  lawfully  do  so,  and  that  the 
plaintiffs  evidence  was  not  sufficient  to  support  the  allegations  in 
his  declaration  as  traversed  by  the  second  and  third  pleas. 
Against  this  direction  of  the  judge  the  counsel  for  the  plaintiff 
tendered  the  bill  of  exceptions  which  has  been  argued  before  us. 
And  after  hearing  such  argument,  and  consideration  of  the  case, 
we  are  of  opinion  that  the  direction  of  the  learned  judge  was 
correct  in  point  of  law. 

"  The  question  argued  before  us  has  been  in  substance  this : 
whether  the  right  to  the  enjoyment  of  an  underground  spring,  or 
of  a  well  supplied  by  such  underground  spring,  is  governed  by 
the  same  rule  of  law  as  that  which  applies  to,  and  regulates,  a 
watercourse  flowing  on  the  surface. 

''  The  rule  of  law  which  governs  the  enjoyment  of  a  stream 
flowing  in  its  natural  course  over  the  surface  of  land  belonging  to 
different  proprietors  is  well  established.     Each  proprietor  of  the 
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land  has  a  right  to  the  advantage  of  the  stream  flowing  in  its 
natural  oonrse  over  his  land,  to  nse  the  same  as  he  pleases  for  any 
purposes  of  his  own  not  inconsistent  with  a  similar  right  in  the 
proprietors  of  the  land  above  or  below ;  so  that,  neither  can  any 
proprietor  above  diminish  the  quantity  or  injure  the  quality  of  the 
water  which  would  otherwise  naturally  descend,  nor  can  any  pro- 
prietor below  throw  back  the  water  without  the  licence  or  the 
grant  of  the  proprietor  above.  The  law  is  laid  down  in  those 
precise  terms  by  the  Court  of  King's  Bench  in  the  case  of  Mason 
V.  Hitl  (a),  and  substantially  is  declared  by  the  Vice-Chancellor 
in  the  case  of  Wright  v.  Howard  {b) ;  and  such  we  consider  a 
correct  exposition  of  the  law.  And  if  the  right  to  the  enjoyment 
of  underground  springs^  or  to  a  well  supplied  thereby^  is  to  be 
governed  by  the  same  law^  then  undoubtedly  the  defendants 
could  not  justify  the  sinking  of  the  coal-pits^  and  the  direction 
given  by  the  learned  judge  would  be  wrong. 

**  But  we  think,  on  considering  the  grounds  and  origin  of  the 
law  which  is  held  to  govern  running  streams,  the  consequences 
which  would  result  if  the  same  law  is  made  applicable  to  springs 
beneath  the  surface,  and,  lastly,  the  authorities  to  be  found  in  the 
books,  so  far  as  any  inference  can  be  drawn  from  them  bearing 
on  the  point  now  under  discussion,  that  there  is  a  marked  and 
substantial  difference  between  the  two  cases,  and  that  they  are 
not  to  be  governed  by  the  same  rule  of  law. 

''The  ground  and  origin  of  the  law  which  governs  streams 
running  in  their  natural  course  would  seem  to  be  this,  that  the 
right  enjoyed  by  the  several  proprietors  of  the  lands  over  which 
they  flow  is,  and  always  has  been,  public  and  notorious ;  that  the 
enjoyment  has  been  long  continued — ^in  ordinary  cases,  indeed, 
time  out  of  mind — and  uninterrupted ;  each  man  knowing  what 
he  receives  and  what  has  always  been  received  from  the  higher 
lands,  and  what  he  transmits  and  what  has  always  been  trans- 
mitted to  the  lower.  The  rule,  therefore,  either  assumes  for  its 
foundation  the  implied  assent  and  agreement  of  the  proprietors  of 
the  different  lands  from  all  ages,  or  perhaps  it  may  be  considered 
as  a  rule  of  positive  law,  (which  would  seem  to  be  the  opinion  of 
Fleta  and  of  Blackstone,)  the  origin  of  which  is  lost  by  the  pro- 
gress of  time ;  or  it  may  not  be  unfitly  treated  as  laid  down  by 
Mr.  Justice  Story,  in  his  judgment  in  the  case  of  Tyler  v.  WiU 
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(a)1888,6B.&Ad.l3  2NeT.&M.747.        (b)  1828, 1  S.  &  S.  190;  24  B.  B.  169. 
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hinsan,  in  the  Goarts  of  the  United  States  (a),  as  '  an  incident  to 
the  land ;  and  that  whoever  seeks  to  found  an  exclnsive  nse  most 
establish  a  rightful  appropriation  in  some  manner  known  and 
admitted  by  the  law/  Bat  in  the  case  of  a  well  sunk  by  a 
proprietor  in  his  own  land,  the  water  which  feeds  it  from  a 
neighbonring  soil  does  not  flow  openly  in  the  sight  of  the 
neighbouring  proprietor,  but  through  the  hidden  veins  of  the 
earth  beneath  its  surface.  No  man  can  tell  what  changes  these 
underground  sources  have  undergone  in  the  progress  of  time.  It 
may  well  be,  that  it  is  only  yesterday's  date,  that  they  first  took 
the  course  and  direction  which  enabled  them  to  supply  the  well. 
Again,  no  proprietor  knows  what  portion  of  water  is  taken  from 
beneath  his  own  soil;  how  much  he  gives  originally,  or  how  much 
he  transmits  only,  or  how  much  he  receives :  on  the  contrary, 
until  the  well  is  sunk,  and  the  water  collected  by  draining  into  it, 
there  cannot  properly  be  said,  with  reference  to  the  well,  to  be 
any  flow  of  water  at  all.  In  the  case,  therefore,  of  the  well, 
there  can  be  no  ground  for  implying  any  mutual  consent  or 
agreement,  for  ages  past,  between  the  owners  of  the  several  lands 
beneath  which  the  underground  springs  may  exist,  which  is  one 
of  the  foundations  on  which  the  law  as  to  running  streams  is 
supposed  to  be  built;  nor,  for  the  same  reason,  can  any  trace 
of  a  positive  law  be  inferred  from  long-continued  acquiescence 
and  submission,  whilst  the  very  existence  of  the  underground 
springs  or  of  the  well  may  be  unknown  to  the  proprietors  of  the 
soil. 

**  But  the  difference  between  the  two  cases  with  respect  to  the 
consequences,  if  the  same  law  is  to  be  applied  to  both,  is 
still  more  apparent.  In  the  case  of  the  running  stream,  the 
owner  of  the  soil  merely  transmits  the  water  over  its  surface :  he 
receives  as  much  from  his  higher  neighbour  as  he  sends  down  to 
his  neighbour  below  :  he  is  neither  better  nor  worse :  the  level  of 
the  water  remains  the  same.  But  if  the  man  who  sinks  the  well 
in  his  own  land  can  acquire  by  that  act  an  absolute  and  inde- 
feasible right  to  the  water  that  collects  in  it,  he  has  the  power  of 
preventing  his  neighbour  from  making  any  use  of  the  spring  ia 
his  own  soil  which  shall  interfere  with  the  enjoyment  of  the  well. 
He  has  the  power,  still  further,  of  debarring  the  owner  of  the 
land  in  which  the  spring  is  first  found,  or  through  which  it  is 
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transmitted^  from  draining  his  land  for  the  proper  cultivation  of 
the  soil ;  and  thns^  by  an  act  which  is  volantary  on  his  part,  and 
which  may  be  entirely  nnsaspected  by  his  neighbour,  he  may 
impose  on  such  neighbour  the  necessity  of  bearing  a  heavy 
expense,  if  the  latter  has  erected  machinery  for  the  purposes  of 
mining,  and  discovers  when  too  late,  that  the  appropriation  of 
the  water  has  already  been  made.  Further,  the  advantage  on 
one  side,  and  the  detriment  to  the  other,  may  bear  no  proportion. 
The  well  may  be  sunk  to  supply  a  cottage,  or  a  drinking-plaoe  for 
'Cattle ;  whilst  the  owner  of  the  adjoining  land  may  be  prevented 
from  winning  metals  and  minerals  of  inestimable  value.  And, 
lastly,  there  is  no  limit  of  space  within  which  the  claim  of  right 
to  an  anderground  spring  can  be  confined :  in  the  present  case 
the  nearest  coal-pit  is  at  the  distance  of  half  a  mile  from  the  well ; 
it  is  obvious  the  law  must  equally  apply  if  there  is  an  interval  of 
many  miles. 

'*  Considering,  therefore,  the  state  of  circumstances  upon  which 
the  law  IB  grounded  in  the  one  case  to  be  entirely  dissimilar  from 
those  which  exist  in  the  other;  and  that  the  application  of  the 
same  rule  to  both  would  lead,  in  many  cases,  to  consequences  at 
once  unreasonable  and  unjust;  we  feel  ourselves  warranted  in 
holding,  upon  principle,  that  the  case  now  under  discussion 
does  not  fall  within  the  rule  which  obtains  as  to  surface  streams, 
nor  is  it  to  be  governed  by  analogy  therewith. 

"  No  case  has  been  cited  on  either  side  bearing  directly  on  the 
subject  in  dispute.  The  case  of  Cooper  v.  Barber  (a),  which 
approaches  the  nearest  to  it,  seems  to  make  against  the  pro- 
position contended  for  by  the  plaintiff.  In  that  case  the  de- 
fendant had  for  many  years  penned  back  a  stream  for  the  purpose 
of  irrigation,  in  consequence  of  which  the  water  had  percolated 
through  a  porous  and  gravelly  soil  into  the  plaintifPs  land ;  but 
as  this  percolation  had  been  insensible,  and  unknown  by  the 
plaintiff  until  the  land  was  applied  for  building  purposes,  the 
Court  held,  that  the  defendant  had  gained  no  right  thereby,  so  as 
to  justify  its  continuance.  The  case  of  Partridge  v.  Scott  (b)  is 
an  authority  to  show,  that  a  man,  by  building  a  house  on  the 
extremity  of  his  own  land,  does  not  thereby  acquire  any  right  of 
.easement,  for  support  or  otherwise,  over  the  adjoining  land  of  his 
neighbour.     It  is  said  in  that  case,  '  he  has  no  right  to  load  his 
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own  soil,  so  as  to  make  it  require  the  support  of  that  of  hi? 
neighbour,  unless  he  has  some  grant  to  that  effect.'  It  must 
follow,  by  parity  of  reason,  that,  if  he  digs  a  well  in  his  own 
land  so  close  to  the  soil  of  his  neighbour,  as  to  require  the  sup- 
port of  a  rib  of  clay  or  of  stone  in  his  neighbour's  land  to  retain 
the  water  in  the  well,  no  action  would  lie  against  the  owner  of  the 
adjacent  land  for  digging  away  such  clay  or  stone,  which  is  his^ 
own  property,  and  thereby  letting  out  the  water ;  and  it  would 
seem  to  make  no  difference  as  to  the  legal  rights  of  the  parties,  if 
the  well  stands  some  distance  within  the  plaintiff's  boundary,  and 
the  digging  by  the  defendant,  which  occasions  the  water  to  flow 
from  the  well,  is  some  distance  within  the  defendant's  boundary; 
which  is,  in  substance,  the  very  case  before  us. 

''The  Boman  law  forms  no  rule,  binding  in  itself,  upon  the 
subjects  of  these  realms  ;  but  in  deciding  a  case  upon  principle, 
where  no  direct  authority  can  be  cited  from  our  books,  it  affords 
no  small  evidence  of  the  soundness  of  the  conclusion  at  which  we 
have  arrived,  if  it  proves  to  be  supported  by  that  law,  the  fruit  of 
the  researches  of  the  most  learned  men,  the  collective  wisdom  of 
ages  and  the  groundwork  of  the  municipal  law  of  most  of  the 
countries  in  Europe. 

''  The  authority  of  one  at  least  of  the  learned  Boman  lawyers 
appears  decisive  upon  the  point  in  favour  of  the  defendants ;  of 
some  others  the  opinion  is  expressed  with  more  obscurity.  In  the 
Digest,  lib.  39,  tit.  8,  De  aqu&  et  aqusa  pluvisa  arcendaa,  s.  12, 
'  Denique  Marcellus  scribit.  Gum  eo,  qui  in  suo  fodiens  vicini 
fontem  avertit,  nihil  posse  agi,  nee  de  dole  actionem  :  et  sand  non 
debet  habere,  si  non  animo  vicino  nocendi,  sed  suum  agrum 
meliorem  faciendi,  id  fecit.' 

''  It  is  scarcely  necessary  to  say,  that  we  intimate  no  opinion 
whatever  as  to  what  might  be  the  rule  of  law,  if  there  had  been 
an  uninterrupted  user  of  the  right  for  more  than  the  last  twenty 
years  ;  but,  confining  ourselves  strictly  to  the  facts  stated  in  th& 
bill  of  exceptions,  we  think  the  present  case,  for  the  reasons 
above  given,  is  not  to  be  governed  by  the  law  which  applies  to 
rivers  and  flowing  streams,  but  that  it  rather  falls  within  that 
principle,  which  gives  to  the  owner  of  the  soil  all  that  lies  beneath 
its  surface;  that  the  land  immediately  below  is  his  property, 
whether  it  is  solid  rock,  or  porous  ground,  or  venouB  earth,  or 
part  soil,  part  water;  that  the  person  who  owns  the  surface 
may  dig  therein,  and  apply  all  that  is  there  found  to  his  own 
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pnrposes  at  his  free  will  and  pleasure ;  and  that  if^  in  the  exercise 
of  such  rights  he  intercepts  or  drains  off  the  water  collected  from 
nndergronnd  springs  in  his  neighboar's  well^  this  inconvenience 
to  his  neighbonr  &lls  within  the  description  of  damnum  absque 
injari4,  which  cannot  become  the  ground  of  an  action. 

"  We  think,  therefore^  the  direction  given  by  the  learned  judge 
at  the  trial  was  correct^  and  that  the  judgment  already  given  for 
the  defendants  in  the  Court  below  must  be  affirmed.  Judgment 
affirmed." 

Though  the  Court  studiously  abstained  from  giving  any  opinion 
as  to  what  their  judgment  would  have  been  had  the  well  been 
shown  to  be  antient,  the  arguments  the  judges  advance  seem  to 
show  that  the  antiquity  of  the  well  would  not  have  forfeited  the 
right ;  [and  the  principle  of  the  decision  of  the  House  of  Lords 
in  Ohasemore  v.  Richards,  post,  has  settled  the  point. 

In  Dickinson  v.  Orand  Jv/nction  Canal  Gompam^y  (a),  the  Court 
of  Exchequer  laid  down  that  an  action  would  lie  against  a  land- 
owner for  digging  a  well  and  so  preventing  subterraneous  water 
from  reaching  a  natural  surface  stream^  which  it  would  otherwise 
have  reached^  and  this  whether  the  water  was  part  of  an  under- 
ground watercourse,  or  would  have  reached  the  stream  by  perco- 
lation through  the  intervening  strata ;  but  this  opinion  has  been 
overruled  by  the  decision  of  the  House  of  Lords  in  Chasemare  v. 
Richards  (b),  affirming  the  judgment  of  the  Court  of  Exchequer 
Chamber  (c).  The  facts  of  that  case  appear  from  the  opinion  of 
the  judges,  which  was  acted  on  by  the  House  of  Lords.  That 
opinion  was  as  follows : — 

''  It  appears  by  the  facts  that  are  found  in  this  case,  that  the 
plaintiff  is  the  occupier  of  an  antient  mill  on  the  river  Wandle, 
and  that  for  more  than  sixty  years  before  the  present  action  he 
and  all  the  preceding  occupiers  of  the  mill  used  and  enjoyed,  as 
of  right,  the  flow  of  the  river  for  the  purpose  of  working  their 
mill.  It  also  appears  that  the  river  Wandle  is,  and  always  has 
been,  supplied,  above  the  plaintiff's  mill,  in  part  by  the  water 
produced  by  the  rainfall  on  a  district  of  many  thousand  acres  in 
oxtent,  comprising  the  town  of  Croydon  and  its  vicinity.  The 
water  of  the  rainfall  sinks  into  the  ground  to  various  depths,  and 
then  flows  and  percolates  through  the  strata  to  the  river  Wandle, 
part  rising  to  the  surface,  and  part  finding  its  way  underground 
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[in  coarses  ^hich  contiQually  vaiy.  The  defendant  represents  the 
members  of  the  Local  Board  of  Health  of  Croydon,  who,  for  the 
purpose  of  supplying  the  town  of  Croydon  with  water,  and  for 
other  sanitary  purposes,  sank  a  well  in  their  own  land  in  the  town 
of  Croydon,  and  about  a  quarter  of  a  mile  from  the  river  Wandle; 
and  pumped  up  large  quantities  of  water  from  their  well  for  tho 
supply  of  the  town  of  Croydon ;  and  by  means  of  the  well  and  the 
pumping,  the  local  board  of  health  did  divert,  abstract,  and  inter- 
cept underground  water,  but  underground  water  only,  that 
otherwise  would  have  flowed  and  found  its  way  into  the  river 
Wandle,  and  so  to  the  plaintiff's  mill ;  and  the  quantity  so 
diverted  abstracted  and  intercepted  was  sufficient  to  be  of  sensible 
value  towards  the  working  of  the  plaintiff's  mill.  The  question 
is,  whether  the  plaintiff  can  maintain  an  action  against  the 
defendant  for  this  diversion,  abstraction,  and  interception  of  the 
underground  water. 

''  The  law  respecting  the  right  to  water  flowing  in  definite,, 
visible  channels  may  be  considered  as  pretty  well  settled  by 
several  modern  decisions,  and  is  very  clearly  enunciated  in  the 
judgment  of  the  Court  of  Exchequer  in  the  case  of  Embrey  v. 
Owen  (a).  But  the  law,  as  laid  down  in  those  cases,  is  inap- 
plicable to  the  case  of  subterranean  water  not  flowing  in  any 
definite  channel,  nor  indeed  at  all,  in  the  ordinary  sense,  but  per- 
colating or  oozing  through  the  soil,  more  or  less,  according  to 
the  quantity  of  rain  that  may  chance  to  fall.  The  inapplicability 
of  the  general  law,  respecting  rights  to  water,  to  such  a  case,  has 
been  recognized  and  observed  upon  by  many  judges  whose 
opinions  are  of  the  greatest  weight  and  authority.  In  the  case 
of  Rawstron  v.  Taylor  (b),  Baron  Parke,  in  the  course  of  delivering 
judgment,  says, '  This  is  the  case  of  common  surface  water  flowing 
in  no  definite  channel,  though  contributing  to  the  supply  of  the 
plaintiff's  mill.  The  water  having  no  definite  course,  and  the 
supply  not  being  constant,  the  plaintiff  is  not  entitled  to  it.  The 
right  to  have  a  stream  running  in  its  natural  direction  does  not 
depend  upon  a  supposed  grant,  but  is  jure  naturaa.' 

"  In  delivering  the  judgment  of  the  Court  of  Exchequer  in  the 
subsequent  case  of  Broadbent  v.  Ramsbotham  (c).  Baron  Alderson 
observes,  that  '  all  the  water  falling  from  heaven,  and  shed  upon 
the  surface  of  a  hill,  at  the  foot  of  which  a  brook  runs,  must,  by 
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[the  natural  force  of  gravity,  find  its  way  to  the  bottonii  and  so 
into  the  brook  ;  bnt  this  does  not  prevent  the  owner  of  the  land 
on  which  it  falls  from  dealing  with  it  as  he  may  please,  and 
appropriating  it.  He  cannot  do  so  if  the  water  has  arrived  at 
and  is  flowing  in  some  definite  channel.  There  is  here  no 
watercourse  at  all.' 

"In  the  earlier  case  of  Acton  v.  Blundell  (a),  the  Court  of 
Exchequer  Chamber  was  of  opinion  that  the  owner  of  the  surface 
might  apply  subterranean  water  as  he  pleased,  and  that  any 
inconvenience  to  his  neighbour  from  so  doing  was  damnum 
absque  injurift,  and  gave  no  ground  of  action. 

"There  is  no  case  or  authority  of  which  I  am  aware  that  can 
be  cited  in  support  of  the  position  contended  for  by  the  plaintiff, 
or  in  which  the  right  to  subterranean  percolating  water  adverse 
to  that  of  the  owner  of  the  soil  came  in  question,  except  the  nisi 
prius  case  of  Baletan  v.  Benated  {b),  and  Dickinson  v.  The  Orand 
Jundion  Oanal  Company  (c). 

"  In  the  first  of  these  cases,  Lord  EUenborough  is  reported  to 
have  expressed  an  opinion  that  twenty  years'  enjoyment  of  the 
use  of  water  in  any  manner  afforded  an  exclusive  presumption  of 
right.  This  opinion  amounted  only  to  the  dictum  of  an  eminent 
judge,  followed  by  no  decision  upon  the  point,  for  the  case  ended 
in  the  withdrawal  of  a  juror,  and  is  directly  at  variance  with  the 
judgment  of  the  Court  of  Exchequer  in  the  other  case,  upon 
which  the  plaintiff  relies,  of  Dichinaon  v.  The  Orand  Junction 
Oanal  Company,  in  which  the  Court  declared  (d)  *  that  the  right 
to  have  a  stream  running  in  its  natural  course  is  not  by  a  pre- 
sumed grant  from  long  acquiescence  on  the  part  of  the  riparian 
proprietors  above  and  below,  bnt  is  ex  jure  naturaa,  and  an  in- 
cident of  property  as  much  as  the  right  to  have  the  soil  itself  in 
its  natural  state,  unaltered  by  the  acts  of  a  neighbouring  pro- 
prietor, who  cannot  dig  so  as  to  deprive  it  of  the  support  of  his 
land.' 

"  In  the  case  of  Dichinaon  v.  The  Orand  Junction  Canal  Com- 
pany, the  very  question  now  before  your  Lordships'  house  arose, 
and  that  case  is  relied  upon  by  the  plaintiff  as  a  decisive  authority 
in  his  favour.  The  Court  of  Excheqaer  was  of  opinion  that  the 
company,  by  digging  a  well  and  pumping  out  the  water,  and  so 
intercepting  and  diverting  underground  and  percolating  water 


Percolating 

water. 

Chasemore  v. 
Richards. 


(a)  1848, 12  Mee.  &  Wel0.  824. 

(b)  1808,  1  Camp.  463. 


(c)  1862,  7  Ezch.  Rep.  282. 

(d)  7  Exoh.  Bep.  299. 


264  PABTICULAB  EASEMENTS. 

Peroolatiiig    [wUch  wonld  otherwise  have  gone  into  a  stream  which  flowed 
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ChasemoreT.  become  liable  to  an  action  for  the  infringement  of  a  right  at 
common  law.  In  the  same  judgment,  however,  the  Conrt  refers  (a) 
to  the  case  of  Acton  v.  Bl/imdell  apparently  with  approbation,  and 
observes,  *  that  the  existence  and  state  of  underground  water  is 
generally  unknown  before  a  well  is  made ;  and  after  it  is  made 
there  is  a  difficulty  in  knowing  certainly  how  much,  if  any,  of  the 
water  of  the  well,  when  the  ground  was  in  its  natural  state^ 
belonged  to  the  owner  in  right  of  his  property  in  the  soil,  and 
how  much  belonged  to  his  neighbour.  These  practical  un- 
certainties make  it  very  reasonable  not  to  apply  the  rules  which 
regulate  the  enjoyment  of  streams  and  waters  above  ground  to 
subterranean  waters.'  But  the  Court,  without  at  all  adverting  to 
this  distinction  which  it  had  adopted,  treated  the  case  of  under- 
ground percolating  water  as  governed  by  the  same  rules  as  would 
obtain  in  the  case  of  visible  streams  and  watercourses  above 
ground ;  and  no  remark  or  comment  was  made  or  reason  assigned 
by  the  Court  for  arriving  at  a  conclusion  which  not  only  does  not 
seem  warranted  by  the  premises  previously  adopted,  but  is  in 
effect  hardly  consistent  with  them.  The  plaintiff  in  that  case 
was  held  to  have  a  cause  of  action,  independently  of  any  infringe- 
ment of  a  right  at  common  law,  by  reason  of  the  breach  of  an 
agreement  between  the  parties  and  of  an  Act  of  Parliament ;  and 
a  decision  upon  the  right  at  common  law  seems  not  to  have  been 
necessary  for  determining  the  suit  between  the  parties.  These 
considerations  greatly  weaken  the  effect  of  the  case  of  Dickineon 
V.  The  Orand  Junction  Canal  Company,  as  an  authority  against 
the  defendant  upon  the  point  now  in  question;  but  it  is  an 
authority  in  his  favour  to  show  that  a  right  to  water  is  not  by  a 
presumed  grant  from  long  acquiescence,  but,  if  it  exists  at  all,  is 
jure  natur89,  and  that  the  rules  of  law  that  regulate  the  rights  of 
parties  to  the  use  of  water  are  hardly,  or  rather  not  at  all,  applic- 
able to  the  case  of  waters  percolating  underground. 

"  In  such  a  case  as  the  present,  is  any  right  derived  from  the 
use  of  the  water  of  the  river  Wandle  for  upwards  of  twenty  years 
for  working  the  plaintiff's  mill?  Any  such  right  against  another, 
founded  upon  length  of  enjoyment,  is  supposed  to  have  originated 
in  some  grant  which  is  presumed  from  the  owner  of  what  is  some- 

(a)  7  Exoh.  Bep.  300. 
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f  times  called  the  servient  tenement.  Bat  what  grant  can  be 
presnmed  in  the  case  of  percolating  waters^  depending  upon  the 
quantity  of  rain  falling  or  the  natural  moisture  of  the  soil, 
and  in  the  absence  of  any  visible  means  of  knowing  to  what 
«xtent^  if  at  all,  the  enjoyment  of  the  plaintiff's  mill  would  be 
affected  by  any  water  percolating  in  and  out  of  the  defendant's 
or  any  other  land?  The  presumption  of  a  grant  only  arises 
where  the  person  against  whom  it  is  to  be  raised  might  have  pre- 
vented the  exercise  of  the  subject  of  the  presumed  grant ;  but 
how  could  he  prevent  or  stop  the  percolation  of  water  ?  The 
-Court  of  Exchequer,  indeed,  in  the  case  of  Diehinson  v.  The 
Grand  Junction  Canal  Company ^  expressly  repudiates  the  notion 
that  such  a  right  as  that  in  question  can  be  founded  on  a  pre- 
sumed grant,  but  declares  that  with  respect  to  running  water  it  is 
jure  natures.  If  so,  i,  fortiori,  the  right,  if  it  exists  at  all,  in  the 
case  of  subterranean  percolating  water,  is  jure  natures,  and  not  by 
presumed  grant,  and  the  circumstance  of  the  mill  being  ancient 
would  in  that  case  make  no  difference. 

''  The  question  then  is,  whether  the  plaintiff  has  such  a  right 
as  he  claims  jure  natures  to  prevent  the  defendant  sinking  a  well 
in  his  own  ground  at  a  distance  from  the  mill,  and  so  absorbing 
the  water  percolating  in  and  into  his  own  ground  beneath  the 
surface,  if  such  absorption  has  the  effect  of  diminishing  the 
quantity  of  water  which  would  otherwise  find  its  way  into  the 
river  Wandle,  and  by  such  diminution  affects  the  working  of  the 
plaintiff's  mill.  It  is  impossible  to  reconcile  such  a  right  with 
the  natural  and  ordinary  rights  of  landowners,  or  to  fix  any 
reasonable  limits  to  the  exercise  of  such  a  right.  Such  a  right 
as  that  contended  for  by  the  plaintiff  would  interfere  with,  if  not 
prevent^  the  draining  of  land  by  the  owner.  Suppose,  as  it  was 
put  at  the  bar  in  argument,  a  man  sank  a  well  upon  his  own  land, 
and  the  amount  of  percolating  water  which  found  a  way  into  it 
had  no  sensible  effect  upon  the  quantity  of  water  in  the  river 
which  ran  to  the  plaintiff's  mill,  no  action  would  be  maintainable ; 
but  if  many  landowners  sank  wells  upon  their  own  lands,  and 
thereby  absorbed  so  much  of  the  percolating  water,  by  the  united 
effect  of  all  the  wells,  as  would  sensibly  and  injuriously  diminish 
the  quantity  of  water  in  the  river,  though  no  one  well  alone  would 
have  that  effect,  could  an  action  be  maintained  against  any  one 
of  them,  and^  if  any,  which — for  it  is  clear  that  no  action  could 
be  maintained  against  them  jointly  f 
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Fdrooiatisg        [« In  the  conrso  of  the  argument  one  of  your  lordships  (Lord 

'- —  Broagham)  adverted  to  the  French  Artesian  well  at  the  Abattoir 

iMcfccmi«7*  ^®  Grenelle,  which  was  said  to  draw  part  of  its  supplies  from  a 
distance  of  forty  miles,  but  underground,  and,  as  far  as  is  known, 
from  percolating  water.  In  the  present  case  the  water  which 
finds  its  way  into  the  defendant's  well  is  drained  from,  and  perco- 
lates through,  an  extensive  district,  but  it  is  impossible  to  say 
how  much  from  any  part.  If  the  rain  which  has  fallen  may  not 
be  intercepted  whilst  it  is  merely  percolating  through  the  soil,  no 
man  could  safely  collect  the  rain  water  as  it  fell  into  a  pond ;  nor 
would  he  have  a  right  to  intercept  its  fall,  before  it  reached  the 
ground,  by  extensive  roofing,  from  which  it  might  be  conveyed  to 
tanks,  to  the  sensible  diminution  of  water  which  had,  before  the 
erection  of  such  impediments,  reached  the  ground  and  flowed  to 
the  plaintiff's  mill.  In  the  present  case  the  defendant's  well  is 
only  a  quarter  of  a  mile  from  the  river  Wandle  ;  but  the  question 
would  have  been  the  same  if  the  distance  had  been  ten  or  twenty 
or  more  miles  distant,  provided  the  effect  had  been  to  prevent 
underground  percolating  water  from  finding  its  way  into  the 
river,  and  increasing  its  quantity,  to  the  detriment  of  the  plain- 
tiff's mill.  8iich  a  right  as  that  claimed  hy  the  plaintiff  is  so  in- 
definite and  unlimited  that,  unsupported  as  it  is  by  any  weight  of 
authority,  we  do  not  think  that  it  can  be  well  founded,  or  that  the 
present  action  is  maintainable;  and  we  therefore  answer  your 
lordships'  question  in  the  negative.'^ 

The  judgment  of   the  House  of  Lords  was  in  favour  of  the 

defendant,  and  affirms   the  principles  laid  down  in  the  above 

opinion  (a). 

Draining  ^^®  principle  of  Acton  V.   Blundell  applies  to  the  case  of 

stored  water,    draining  off  the  water  already  collected  in  a  well,  and  not  merely 

to  that  of  intercepting  the  water  which  would  otherwise  have  fol- 
lowed into  it.  See  the  case  of  New  River  Company  v.  Johnson  (b), 
in  which  it  was  attempted  without  success  to  distinguish  the 


(a)  The  qnestion  floxnetimes  ariseB, 
whether  a  man  is  liable,  not  for  inter* 
cepting,  but  for  causing  the  flow  of  sab- 
terranean  water  into  his  neighbour's 
land.  As  to  this,  see  Smith  y.  Kenrick 
(1849)»  7  C.  B.  515,  and  other  cases  on 
the  law  of  negligence. 

{h)  1860,  2  £.  &  E.  435.  In  Ewa^rr  ▼. 
Bancell  (1860),  2  Giff.  410 ;  on  appeal, 
1  De  G.,  F.  &  J.  629),  according  to  the 


report,  it  might  be  sapposed  that  the 
Yioe-Ghanoellor  was  of  opinion,  that 
the  question,  whether  the  principles 
established  by  Chastmore  t.  B,ichards 
are  applicable  to  a  particular  case,  ih 
affected  bj  the  distance  through  which 
the  water  wonld  have  to  percolate  be- 
fore reaching  the  plaintiff's  land ;  bat  ic 
is  impossible  to  reconcile  this  view  with 
the  existing  anthoritieB,  and  probaUj 


RIGHTS   TO   WATER.  267 

[two  cases^  and  so  to  narrow  the  effect  of  the  antliorities  already    Perooiating 
cited.  ^^' 


It  results  from  the  series  of  authorities  already  referred  to,  that  Concloaion. 
no  action  will  lie  against  a  man  who,  by  digging  wells  or  cutting 
drains  in  his  own  land,  thereby  drains  his  neighbour's  land  also, 
whether  by  intercepting  the  flow  of  the  water  percolating  through 
the  pores  of  the  soil,  and  which,  but  for  such  digging  or  draining 
would  haye  reached  his  neighbour's  land,  or  by  causing  the  water 
already  collected  in  fact  on  his  neighbour's  soil  to  percolate  away 
from  and  out  of  it. 

''The  percolating  water  below  the  surface  of  the  earth  is  a 
common  reservoir  or  source  in  which  nobody  has  any  property, 
but  of  which  everybody  has,  as  far  as  he  can,  the  right  of  appro- 
priating the  whole"  (a). 

The  same  law  applies  where  the  surface  and  the  mines  beneath  Drainage  by 
it  belong  to  different  owners,  and  where  the  surface  has  been  ^^^^^^^^' 
granted  and  the  mines  retained.  The  owner  of  the  mine  is  not 
responsible  if,  in  working  the  mines,  he  drains  the  water  from 
the  surface.  ''  The  grant  of  the  surface  cannot  carry  with  it  more 
than  the  absolute  ownership  of  the  entire  soil  would  include. 
The  absolute  ownership  is  held  not  to  include  a  right  to  be  pro- 
tected from  loss  of  water  by  percolation  into  openings  made  in 
the  soil  of  the  neighbouring  owner.  How  then  can  the  grant  of 
the  surface  only  be  held  to  include  such  a  protection  7  To  hold 
otherwise  might  not  improbably  result  in  rendering  the  reserva- 
tion of  mines  and  minerals  wholly  useless.  Percolation  of  water 
into  mines  is  an  almost  necessary  incident  of  mining.  And  if  the 
grant  of  the  surface  carries  with  it  a  right  to  be  protected  from 
any  loss  of  surface  water  by  percolation,  the  owner  of  the  surface 
would  hold  the  owner  of  the  mines  at  his  mercy  ;  for  he  would  be 
entitled  by  injunction  to  inhibit  the  working  of  mines  at  all.  It 
is  not  at  variance  with  this  view  that  the  case  of  Whitehead  v. 
Parka  {b)  was  decided,  because  in  that  case  there  was  a  lease  and 
a  distinct  grant  of  the  injured  springs  eo  nomine  '^  (c). 

it  would  be  fonnd  that  the  opinion  ez-  (a)  Per  Brett,  M.  B.,  in   Ballard  r. 

prooied  by  his  Honor  on  that  part  of  the  Tomlinson  (1885),  L.  B.  29  Ch.  Div.  at 

case  amonnted  really  to  a  finding  of  p.  121.     Cf.  R,  ▼.  Metropolitan  Board 

fact,  that  the  interruption  complained  (1863),  8  B.  &  S.  710;  Mayor  of  Brad- 

of  was  like  that  of  the  interruption  of  ford  v.  Pickles,  L.  B.  (1895),  A.  G.  587. 

a  natural  stream  at  its  very  source  (see  (b)  1858,  2  H.  &  N.  870. 

ante,  p.  249);  but  whether  the  facts  (c)   Ballacorkiah,    ^c.    Company    y, 

would  justify  such  a  finding  is  a  qnes«  Harrison  (1873),  L.  B.  5  P.  G.  49. 
tion  which  cannot  be  here  discussed. 
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Grant  of 

water. 


[Where  land  was  granted  for  building  sabject  to  a  chief  rent, 
and  cottages  were  bailt  npon  it,  and  the  owner  afterwards  granted 
the  adjacent  land  to  the  builders  of  a  church,  whose  excavations 
so  far  drained  the  land  on  which  the  cottages  stood  that  the  soil 
subsided  and  they  became  cracked  and  damaged,  the  church 
builders  were  held  not  responsible.  The  Court  said, ''  although 
there  is  no  doubt  that  a  man  has  no  right  to  withdraw  from  his 
neighbour  the  support  of  adjacent  soil,  there  is  nothing  at  common 
law  to  prevent  his  draining  that  soil  if  for  any  reason  it  becomes 
necessary  or  convenient  for  him  to  do  so.  It  may  indeed  be,  that 
when  one  grants  land  to  another  for  some  special  purpose, — ^for 
building  purposes,  for  example, — then  since,  according  to  the  old 
maxim,  a  man  cannot  derogate  from  his  own  grant,  the  gprantor 
cannot  do  anything  whatever  with  his  own  land  which  might  have 
the  effect  of  rendering  the  land  granted  less  fit  for  the  special 
purpose  in  question  than  it  otherwise  might  have  been."  They 
held  that  there  was  nothing  in  the  grant  to  the  plaintiff  to 
warrant  the  inference  of  an  implied  condition  to  prevent  the 
defendant  from  doing  with  the  adjacent  land  what  was  incidental 
to  its  ordinary  use,  viz.,  draining  it  in  order  to  render  it  more 
capable  of  being  adapted  to  building  purposes  (a). 

But,  although  a  man  is  not  bound  to  prevent  the  water  perco- 
lating through  his  land  from  coming  to  his  neighbour,  or  may 
drain  the  water  from  his  neighbour's  land,  he  cannot  foul  the 
water  percolating  from  his  land  to  his  neighbour's  injury  {b). 

A  grant  of  all  streams  of  water  that  might  be  found  in  land, 
when  at  the  time  of  the  grant  there  was  but  one  stream  and 
several  wells,  was  held  to  include  the  underground  water  in  the 
land ;  the  grantor  could  not,  nor  could  any  one  claiming  under 
him,  do  anything  the  effect  of  which  could  be  to  drain  such 
underground  water  from  the  land  (c). 

But  a  grant  of  an  artificial  watercourse  as  shown  in  a  plan, 
with  the  stream  and  springs  fiowing  into  or  feeding  the  same, 
has  been  held  to  be  a  grant  of  the  artificial  channel  and  of  the 
definite  springs  and  streams  feeding  it,  and  of  such  other  water 


(a)  Popplewell  v.  Hodkinson  (1869), 
L.  B.  4  Ezoh.  248 ;  of.  Elliott  ▼.  North- 
Eastern  Railway  (1863),  10  H.  L.  838. 
As  to  sabeideaoe  oaaeed  by  the  pumping 
of  brine,  lee  the  Brine  Pnmpiog  (Com- 
pensation for  Sabsidenoe)  Aot,  1891. 

(b)  Wood  V.   Waudf  below,  p.  277; 


Hodgkinson  v.  Ennor  (1868),  4  B.  &  S. 
229;  Womersley  v.  Chwrch  (1887),  17 
L.  T.,  N.  S.  190;  BaUard  v.  TomlinMon 
(1886),  29  Oh.  Div.  116. 

(c)  Whitehead  y.  Parks  (1868),  2  H.  & 
N.  870. 
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[as  should  ran  into  and  down  the  channel  as  it  stood,  and  not    Peroolatiog 
to  jastify  the  grantees  in  enlarging  the  channel  so  as  to  carry        ^^^r. 
off  more  water  (a).] 

By  the  civil  law  every  man  had  a  right  to  dig  in  his  own  land  Civil  law. 
for  the  purpose  of  improving  it,  although  he  should  thereby  in- 
tercept the  water,  which  supplied  his  neighbour's  fountain  (b). 

With  regard  to  watercourses  altogether  artificial,  there  seems  Artificial 
no  reason  to  doubt  that  the  long-continued  submission  of  the 
servient  owner  to  the  discharge  of  water  upon  his  tenement,  or 
to  the  conducting  of  it  through  his  land  by  the  owner  of  the 
dominant  tenement,  will  confer  the  right  to  continue  the  dis- 
charge of  the  water,  or  to  continue  to  receive  the  supply  of  it, 
that  is,  to  continue  to  receive  the  supply  of  it  through  the  land 
of  the  servient  owner  (c). 

A  question  of  much  greater  difficulty  arises  in  the  case  of  a  ^S^^  j^ 
discharge  of  water,  when  the  servient  owner  seeks  to  compel  the 
dominant  to  continue  it,  and  to  prevent  him  from  altering  its 
coorse,  and  thus  attempts  to  invert  their  relative  positions,  and 
himself  to  become  dominant. 

The  chief  objection  to  such  a  claim  is,  that  there  is  no  sub- 
mission (patientia)  by  the  dominant  owner  to  the  enjoyment  of 
the  water  had  by  the  servient — he  discharges  the  water  for  his 
own  convenience,  and  to  what  use  the  other  may  apply  it  when 
so  discharged  is  immaterial  to  him — he  has  no  means  of  prevent- 
ing such  an  application  but  by  discontinuing  the  discharge,  and 
thus  depriving  himself  of  the  benefit  of  his  own  easement. 

It  may  be  said  that,  according  to  this  argument,  the  party  dis- 
charging the  water  could  acquire  no  right  where  the  other  party 


reoeiva  water. 


(o)  Taylor  v.  Corporation  of  8t.  Helens 
(1877),  L,  E.  6  Ch.  Dir.  264.  Of. 
McNab  y.  Boh^aon,  L.  B.  (1897),  A.  G. 
129. 

(b)  Maroellna  Boribit,  Cam  eo,  qni  in 
■DO  fodiens  vioini  fontem  avertit,  nihil 
po«e  agi,  neo  de  dolo  actionem;  et 
san^  non  debet  habere,  si  non  animo 
▼ioino  nooendi,  sed  miam  agram  melio- 
rem  laotendi,  id  feoit. — Dig.  89,  8,  1, 
§  12,  de  aq.  et  aq.  pi.  aro. 

8i  in  meo  aqua  irmmpat,  qneo  ex  tno 
f undo  yenas  habeat ;  si  eas  yenas  incide- 
ris,  et  ob  id  deeieret  ad  me  aqua  penre- 
nire,  tn  non  yideris  yi  feoisfle,  si  noUa 
aerritoa  mihi  eo  nomine  debita  f  nerit ; 
neointerdioto  'Qnodyiantolam'  teneris. 
—Dig.  89,  8,  21. 


Vide  etiam  Dig.  39,  2,  24,  §  12,  de 
damno  inf ecto. 

(c)  Since  the  first  edition  of  this  book 
it  has  been  so  laid  down  in  Magor  y. 
Ghadvnck  (1840),  11  A.  &  E.  671,  [which 
on  this  point  is  not  tooched  by  Wood  y. 
Waud  (1849),  8  Ezoh.  748.  And  to  the 
same  effect  are  Drewett  y.  Sheard  (1886), 
7  C.  &  P.  465 ;  SutcUffe  y.  Booth  (1863), 
9  Jnr.,  N.  S.  1037,  32  L.  J.,  Q.  B.  186 ; 
Ivtmey  r,  Stoeker  (1866),  L.  B.  1  Ch. 
896 1  Holker  v.  PorHtt  (1876),  L.  B.  10 
Exch.  59;  Bajneshur  Peraliad  Narain 
SinghY.KoonjBehariPattuk  (1878), L.B. 
4  App.  Gae.  121 ;  and  Roberts  y.  RichardB 
(1881),  60  L.  J.,  Oh.  297 }  see  61  L.  J., 
Oh.  944.  Gf.  Kensit  y.  Oreat  Eastern 
Railway  (1884),  L.  B.  27  Gh.  Diy.  122.] 
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Bight  to  immediately  on  receiving  it  applied  it  to  some  useful  purpose — 
receive  water.  ^  ^^^  latter  had  submitted  to  it  only  because  it  was  advantageous 
to  himself.  The  answer  to  this  objection  is,  that  there  is  a  sub- 
mission by  the  receiving  party,  which  does  not  exist  in  the  case 
of  the  discharging  party.  The  active  step,  the  immission  of 
water,  is  the  act  of  the  latter.  It  is  optional  with  the  servient 
owner  to  submit  to  the  immission  or  to  oppose  it.  The  motives 
which  influence  him  to  do  one  or  the  other  are  immaterial.  The 
real  inquiry  in  such  cases  must  be  by  whose  act  the  water  was 
first  caused  to  flow. 

Supposing  it  to  be  unknown  by  which  party  the  flow  of  water 
was  caused,  and  that  the  flow  is  beneficial  to  the  owners  of  both 
tenements, — to  the  one  by  the  discharge,  to  the  other  by  the  use 
to  which  he  puts  the  water  on  receiving  it, — it  would  probably 
be  presumed  that  a  reciprocal  easement  did  exist. 
Arkwright  r.  The  important  case  of  Arkwright  v.  Gell  (a)  turned  upon  the 
right  of  the  party  receiving  water  drained  from  a  mine,  to  com- 
pel the  owners  of  the  mine  to  continue  such  discharge.  The 
Court  decided  that  no  such  right  existed  in  that  case. 

**  The  plaintiffs  in  this  case,"  said  Lord  Abinger,  on  delivering 
the  judgment  of  the  Court  of  Exchequer,  in  the  case  of  Ark- 
wright V.  Oell,  ''are  the  occupiers  of  certain  cotton  mills,  at 
Cromford,  in  the  county  of  Derby,  and  complain  of  an  illegal 
diversion,  by  the  defendants,  of  the  water  to  which  they  were  of 
right  entitled  for  the  supply  of  their  mills.  The  defendants  by 
their  pleas  deny  that  right,  and  also  insist  that  they  have  not 
been  guilty  of  any  illegal  diversion.  A  special  case  was  reserved 
on  the  trialj  for  the  opinion  of  the  Court,  stating  a  great  number 
of  documents  and  facts,  upon  which  the  Court  are  not  merely  to 
give  their  judgment  on  matters  of  law,  but  to  take  the  office  of 
the  jury,  by  determining  whether  any  and  what  inferences  of  fact 
ought  to  be  drawn  from  the  facts  stated.  This  course  leads  to 
one  great  inconvenience,  as  it  tends  to  confound  the  rule  of  law 
with  an  inference  of  fact  only,  which  inference  might  have  been 
varied  by  a  very  slight  circumstance. 

«  From  the  facts  and  documents,  however,  the  case  appears  to 
be  this :— In  the  beginning  of  the  last  century,  certain  adven- 
turers had  in  part  constructed,  and  were  proceeding  to  continue 
a  sough,  now  called  the  Cromford  Sough,  for  the  purpose  of 

(a)  1839,  5  M.  AW.  808.  J 
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-draining  a  portion  of  the  mineral  field  in  the  wapentake  of  Bight  to 
Wirkaworth.  How  they  acquired  the  right  to  make  that  sough  '^QQ^^Q^^^^^- 
is  not  stated;  it  was,  however,  without  doubt,  either  by  virtue  of  ^rkwright  v. 
the  custom  of  mining  there  prevalent,  or  by  the  express  licence 
of  the  owner  of  the  soil  through  which  it  was  made.  The  ad- 
venturers received  their  remuneration  in  the  shape  of  a  certain 
portion  of  the  ore  raised  from  the  mines  within  the  level  lying 
near  and  benefited  by  the  sough  (technically  called,  within  the 
title  of  the  sough,)  in  consequence  of  an  agreement  with  the 
proprietors  of  the  mines.  The  right  to  this  easement,  with  its 
accompanying  advantages,  appears  to  have  been  the  subject  of 
sale  and  conveyance  in  that  district;  for  in  1788  the  proprietors 
leased  it  for  999  years  for  a  pecuniary  consideration,  with  a 
reservation  by  way  of  rent  of  a  part  of  the  profits.  Mr.  Ark- 
wright,  under  whom  the  plaintiffs  claim,  and  all  whose  rights 
they  may  be  assumed  to  have  had,  by  demise  from  him,  when 
the  cause  of  action  accrued,  became,  in  1836,  the  purchaser  of 
the  reversion  expectant  on  the  determination  of  that  lease^  and 
he  also  acquired  a  portion  of  the  interest  of  the  lessees,  by  a 
conveyance  from  some  of  them.  It  does  not  appear  to  us  that 
this  circumstance  affects  the  question  between  the  parties  to 
this  suit. 

''After  the  sough  had  been  constructed,  and  a  constant  flow 
of  water  thereby  conducted  from  the  mines,  the  late  Sir  Richard 
Arkwright,  the  father  of  Mr.  Arkwright,  obtained,  in  the  year 
1771,  a  lease  for  eighty-four  years,  from  the  lord  of  the  manor  of 
Gromford,  (who,  upon  the  special  case,  is  alleged  to  have  been 
the  owner  of  the  land  through  which  the  Cromford  Sough  was 
made,  and  also  the  owner  of  a  piece  of  land  between  the  mouth 
of  the  sough  and  the  brook  into  which  the  water  was  conveyed,) 
of  that  piece  of  land,  the  brook,  and  the '  stream  of  water  issuing 
and  coming  from  Gromford  Sough,'  with  the  right  of  erecting 
mills  on  the  piece  of  land.  In  1772,  Sir  Richard  Arkwright 
erected  extensive  cotton  mills  thereon,  and  in  April,  1789,  he 
purchased  that  land  and  the  fee-simple  in  the  mills  and  the  manor 
of  Gromford,  including  the  lands  through  which  the  Gromford 
Sough  was  made. 

"  In  the  meantime^  another  company  of  adventurers  had  begun 
to  construct  another  mining  sough,  called  the  Meerbrook  Sough, 
on  a  much  lower  level  in  the  adjoining  township  of  Wirksworth. 
The  defendants  represent  and  have  all  the  rights  of  that  com- 
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Bight  to  pany  of  adventurers^  and  must,  like  the  proprietors  of  the  Grom- 
reoeive  water,  j^^  Sough,  be  assumed  to  have  acted,  either  by  virtue  of  a 
'^^^'^Grit*  ^'  ™^^"^8  custom  or  by  express  licence  of  the  owner  of  the  soil, 
confirmed  by  the  Gromford  Inclosure  Act  in  1802,  and  also  to 
have  had  the  authority,  prior  or  subsequent,  of  the  owners  of 
the  mines  drained  by  that  sough,  and  contributing  a  certain 
portion  of  the  ore  by  way  of  recompense.  These  facts  are  not 
distinctly  found,  but  we  think  we  must  infer  that  such  was  the* 
case,  and  consequently  that  the  defendants  stand  in  the  same 
relation  to  the  plaintiffs  as  if  the  owners  of  those  mines  had 
themselves,  with  the  consent  of  the  owner  of  the  soil,  constructed 
the  sough  for  the  purpose  of  freeing  their  mines  from  water ;  for 
whether  they  made  the  sough  themselves,  or  through  the  agency 
of  the  adventurers,  is  immaterial.  In  1813  the  defendants,  being 
themselves  proprietors  of  mines  drained  by  it,  extended  the 
Meerbrook  Sough,  having  made  an  agreement  with  the  then  pro- 
prietors of  the  Gromford  Sough,  and  of  other  mines  unwatered 
by  it,  and  which  appeared  to  have  been  then  worked  down  to  the 
level  of  that  sough,  for  the  purpose  of  regulating  their  respective 
rights,  and  the  recompense  to  be  paid  by  the  latter  to  the  former 
set  of  adventurers  for  the  benefit  to  be  derived  by  them  by  the 
extension  of  this  sough,  and  the  unwatering  by  means  of  it  of  a 
further  portion  of  their  mineral  field  below  the  level  of  the  former 
sough. 

"  The  new  sough  was,  therefore,  constructed  by  the  consent  of 
some,  if  not  all,  of  those  mine  owners  who  had  formerly  used  the- 
Gromf ord  Sough,  and  in  part  for  their  benefit ;  and  this  circum- 
stance places  the  defendants  in  the  same  position  in  respect  to- 
the  diversion  of  the  surplus  water  as  if  they  themselves  had  been 
owners  of  part  of  the  mineral  field  formerly  drained  by  the 
Gromford  Sough,  and  were  now  proceeding  to  unwater  a  further 
portion  of  the  same  field  by  means  of  the  new  sough.    When  the- 
Meerbrook  Sough  was  thus  extended,  the  water  was  found  to  flow 
into  it,  and  flood-gates  were  constructed  at  the  end,  the  closing  of 
which  prevented  the  water  from  finding  its  way  in  that  direction, 
but  which,  when  opened,  let  off  the  water  which  would  otherwise 
have  been  discharged  by  the  Gromford  Sough,  and  thereby  pre- 
vented it  from  flowing  to  the  plaintiff's  mill. 

''  In  1825  an  arrangement  was  made  for  the  mutual  accommo- 
dation of  Mr.  Arkwright  and  the  Meerbrook  Sough  proprietors^ 
which  was  not  to  affect  their  rights,  and  which,  having  beeu^ 


RIGHTS   TO   WATER.  273 

detearmmed  in  ISSG,  left  them  in  the  same  sitaation  as  if  it  had      Bight  to 

never  been  made;  and  the  gates  being  removed^  in  order  to  carry  '^oe'^g^^tor. 

the  sough  farther  in  that  direction,  and  the  water  thereby  diverted    ^ricwright  t* 

from  the  plaintiff's  mills^  the  defendants  are  in  the  same  sitaation 

as  if  no  flood-gates  had  been  madcj  and  as  if  in  the  construction 

of  their  sough  for  the  purpose  of  draining  another  portion  of  the 

mineral  field  they  had  broken  the  natural  barrier  which  pent  the 

water  up  and  made  it  flow  through  the  Cromford  Sought  and  so 

caused  the  water  to  pass  out  at  a  lower  level  through  the  Meer- 

brook  Sough ;  and  the  question  is — whether  the  defendants  by  so 

doing  are  rendered  liable  to  an  action  at  the  suit  of  the  plaintiffs. 

This  question^  which  was  most  elaborately  and  ably  argued  during 

the  last  term,  appears  to  us,  strictly  speaking,  to  be  one  as  much 

of  £EM)t  as  of  law ;  and,  when  the  situation  of  both  parties  is  fully 

nnderstoodj  does  not  appear  to  us  to  be  one  of  much  doubt  or 

difficulty. 

"  The  stream  upon  which  the  mills  were  constructed  was  not 
a  natural  watercourse,  to  the  advantage  of  which  flowing  in  its 
natural  course  the  possessor  of  the  land  adjoining  would  be 
entitled,  according  to  the  doctrine  laid  down  in  Mason  v.  Hill  (a) 
and  in  other  cases ;  this  was  an  artificial  watercourse,  and  the 
sole  object  for  which  it  was  made  was  to  get  rid  of  a  nuisance  to 
the  mines,  and  to  enable  their  proprietors  to  get  the  ores  which 
lay  within  the  mineral  field  drained  by  it ;  and  the  flow  of  water 
through  that  channel  was  from  the  very  nature  of  the  case,  of  a 
temporary  character,  having  its  continuance  only  whilst  the  con- 
venience of  the  mine-owners  required  it,  and  in  the  ordinary 
course  it  would  most  probably  cease  when  the  mineral  ore  above 
its  level  should  have  been  exhausted. 

"  That  Sir  Bichard  Arkwright  contemplated  the  discontinuance 
of  this  watercourse,  (if  the  question  of  his  knowledge  in  this  state 
of  things  can  be  material,)  there  is  evidence  in  the  lease  made  in 
1771,  which  contains  a  provision  for  a  supply  from  the  river  in 
the  event  of  the  stream  being  lessened  or  taken  away  by  the  con- 
struction of  another  sough :  and  also  that  such  an  event  was  not 
improbable  appears  from  the  clause  in  the  2nd  Cromford  Canal 
Act,  30  Gtoo.  8,  c.  56,  s.  4  What,  then,  is  the  species  of  right  or 
interest  which  the  proprietor  of  the  surface  where  the  stream 
issued  forth,  or  his  grantees,  would  have  in  such  a  watercourse 


(a)  1838,  5  B.  &  AdoL  1. 
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Bight  to      at  common  law^  and  independently  of  tlie  effect  of  oser  under  the 
"^^^"^^''-  recent  statute  2  &  S  Will.  4,  c,  71  f    He  would  only  ha ve  a  right 

'^'^^JTil'^*  ^'  ^  ^®®  ^*  ^^'  ^^^  purpose  to  which  it  was  applicable  so  long  as  it 
continued  there.  A  user  for  twenty  years^  or  a  longer  time,  would 
afford  no  presumption  of  a  grant  of  the  right  to  the  water  in  per- 
petuity ;  for  such  a  grant  would,  in  truth,  be  neither  more  nor 
less  than  an  obligation  on  the  mine-owner  not  to  work  his  mines, 
by  the  ordinary  mode  of  getting  minerals,  below  the  level  drained 
by  that  sough,  and  to  keep  the  mines  flooded  up  to  that  level,  in 
order  to  make  the  flow  of  water  constant,  for  the  benefit  of  those 
who  had  used  it  for  some  profitable  purpose.  How  can  it  be  sup- 
posed that  the  mine-owners  could  have  meant  to  burthen  them- 
selves with  such  a  servitude,  so  destructive  to  their  interests ; 
and  what  is  there  to  raise  an  inference  of  such  an  intention  f 
The  mine-owner  could  not  bring  any  action  against  the  person 
using  the  stream  of  water,  so  that  the  omission  to  bring  an  action 
could  afford  no  argument  in  &vour  of  the  presumption  of  a  grant ; 
nor  could  he  prevent  the  enjoyment  of  that  stream  of  water  by 
any  act  of  his,  except  by  at  once  making  a  soagh  at  a  lower  level, 
and  thus  taking  away  the  water  entirely, — a  course  so  expensive 
and  inconvenient  that  it  would  be  very  unreasonable,  and  a  very 
improper  extension  of  the  principle  applied  to  the  case  of  lights, 
to  infer  from  the  abstinence  from  such  an  act  an  intention  to 
grant  the  use  of  the  water  in  perpetuity  as  a  matter  of  right. 

"  Several  instances  were  put  in  the  course  of  the  argument  of 
cases  analogous  to  the  present,  in  which  it  could  not  be  contended 
for  a  moment  that  any  right  was  acquired.  A  steam-engine  is 
used  by  the  owner  of  a  mine  to  drain  it,  and  the  water  pumped 
up  flows  in  a  channel  to  the  estate  of  the  adjoining  landowner, 
axMl  is  there  used  for  agricultaral  purposes  for  twenty  years.  Is 
it  possible  from  the  fact  of  such  a  user  to  presume  a  grant  by  the 
owner  of  the  steam^ngine  of  the  right  to  the  water  in  perpetuity, 
so  as  to  burthen  himself  and  the  assigns  of  his  mine  with  the 
obligation  to  keep  a  steam-engine  for  ever,  for  the  benefit  of  the 
landowner  f  Or  if  the  water  from  the  spout  of  the  eaves  of  a  row 
of  houses  was  to  flow  into  an  adjoining  yard  and  be  there  used  for 
twenty  years  by  its  occupiers  for  domestic  purposes,  .could  it  be 
successfully  contended  that  the  owners  of  the  houses  had  con- 
tracted an  obligation  not  to  alter  their  construction  so  as  to  impair 
the  flow  of  water  f  Clearly  not :  in  all,  the  nature  of  the  case 
distinctly  shows  that  no  right  is  acquired  as  against  the  owner 
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of  the  property  from  which  the  coarse  of  water  takes  its  origin ;       Bight  to 

thonghj  aa  between  the  first  and  any  subsequent  appropriator  of  ^f^^^If ^ 

the  watercourse  itself^  saoh  a  right  may  be  acquired.  And  so,  in  '^^^^fJ*^  ^* 
the  present  case^  Sir  Sichard  Arkwright^  by  the  grant  from  the 
owner  of  the  surface  for  eighty-four  years,  acquired  a  right  to 
use  the  stream  as  against  him ;  and  if  there  had  been  no  grant  he 
would,  by  twenty  years'  user,  have  acquired  the  like  right  as 
•against  such  owner ;  but  the  nser  even  for  a  much  longer  period, 
whilst  the  flow  of  water  was  going  on  for  the  convenience  of  the 
mines,  would  afford  no  presumption  of  a  grant  at  common  law  as 
•against  the  owners  of  the  mines. 

''  It  remains  to  be  considered  whether  the  statute  2  &  3  Will.  4, 
-o.  71,  gives  to  Mr.  Arkwright  and  those  who  claim  nnder  him  any 
such  right,  and  we  are  clearly  of  opinion  that  it  does  not.  The 
whole  purview  of  the  Act  shows  that  it  applies  only  to  such  rights 
as  would  before  the  Act  have  been  acquired  by  the  presumption 
of  a  grant  from  long  user.  The  Act  expressly  requires  enjoyment 
for  different  periods  '  withoiU  interruption/  and  therefore  neoes- 
fiarily  imports  such]  a  user  as  could  be  interrupted  by  some  one 
'^  capable  of  resisting  the  claim ; '  and  it  also  requires  it  to  be  '  of 
right.'  But  the  use  of  the  water  in  this  case  could  not  be  the 
subject  of  an  action  at  the  suit  of  the  proprietors  of  the  mineral 
field  lying  below  the  level  of  the  Cromford  Sough,  and  was  inca- 
pable of  interruption  by  them  at  anytime  during  the  whole  period 
by  any  reasonable  mode :  and  as  against  them  it  was  not  '  of 
right ; '  they  had  no  interest  to  prevent  it ;  and  until  it  became 
necessary  to  drain  the  lower  part  of  the  field,  indeed  at  all  times, 
it  was  wholly  immaterial  to  them  what  became  of  the  water  so 
•long  as  their  mines  were  freed  from  it. 

^'  We  therefore  think  that  the  plaintiffs  never  acquired  any 
right  to  have  the  stream  of  water  continued  in  its  former  channel 
either  by  the  presumption  of  a  grant,  or  by  the  recent  statute,  as 
against  the  owners  of  the  lower  level  of  the  mineral  field,  or  the 
defendants  acting  by  their  authority,  and  therefore  our  judgment 
must  be  for  the  defendants.'' 

In  Mctgar  v.  Chadwiek  (a)  the  plaintiffs  complained  of  the  Magorv. 
pollution  of  a  stream  running  to  their  brewery.     The  defendants  C^^^^^^' 
traversed  the  plaintiffs'  right  to  the  stream.     '^  It  appeared  that 
the  stream  or  watercourse  claimed  by  the  plaintiffs  flowed  from 

(a)  1840, 11  A.  &  E.  671. 
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Bight  to      fhe  moatli  of  an  adit>  or  underground  passage,  in  adjoining  lands 
raewve water.  ^^^  belonging  to  the  plaintiffs,  and  which  had  been  originally 

MagoTY.  made,  upwards  of  fifty  years  ago,  for  the  purpose  of  clearing  the 
water  from  a  certain  mine  by  the  owner  of  the  mine,  but  that  the 
mine  had  not  been  worked  for  more  than  thirty  years  past ;  that 
after  the  working  was  discontinued  the  plaintiffs  availed  them- 
selyes  of  the  water  coming  along  this  channel  to  brew  beer,  and, 
after  clearing  the  adit  themselves,  had  for  more  than  tweniy  years 
obtained  from  it  pure  water  for  that  purpose,  and  had  erected  a 
brewery  there  at  a  great  expense.  It  was  admitted  that,  at  the 
time  when  the  adit  was  originally  made  and  the  mine  worked,  the 
water  must  have  been  unfit  for  the  uses  to  which  the  plaintiffs 
now  applied  it. 

"  The  defendants  were  owners  of  other  mines  (copper  mines), 
and  had  lately  used  the  old  adit  for  the  purpose  of  draining  them, 
by  which  the  water  had  again  been  made  foul  and  unfit  for 
brewing.  It  was  not  shown  that  they  were  connected  with  or 
claimed  under  the  owners  of  the  adit  or  mine,  or  of  the  lands 
through  which  it  flowed." 

The  learned  judge  also  stated  to  the  jury  that,  'Mn  the  absence 
of  custom,  artificial  watercourses  are  not  distinguished  in  law 
from  such  as  are  natural :  that  the  same  rules  apply  to  them ; 
and  that  twenty  years'  enjoyment  might  therefore  warrant  the 
jury  in  finding  in  favour  of  the  right.'' 

The  jury  found  a  verdict  for  the  plaintiffs.  A  rule  nisi  for  a 
new  trial  was  granted,  and  after  argument  the  Court  of  Queen's 
Bench  took  time  to  consider  their  judgment,  which  was  delivered 
by  Lord  Denman.  After  some  prefatory  matter  not  material  to 
this  point,  his  Lordship  proceeded.  '^  On  the  argument  for  a  new 
trial,  the  defendants  took  other  ground.  They  said  that  the 
artificial  nature  of  the  adit,  and  the  known  practice  of  all 
the  mineral  districts,  were  strong  evidence,  even  in  the  absence 
of  a  custom,  to  show  that  the  plaintiffs'  enjoyment  was  not 
of  right ;  because  they  must  have  known  that  the  owner  of  the 
mine  had  made  the  watercourse  for  his  own  convenience,  and  had 
ceased  to  work  it  with  the  intention  of  resuming  that  work  when- 
ever it  suited  his  interest,  and  with  all  the  rights  of  throwing  in 
dirt  and  rubbish  which  usually  attend  these  operations.  And 
great  stress  was  laid  on  the  recent  decision  in  the  Exchequer  of 
ArJcwright  v.  Oell  (a),  where  the  Court,  placed  by  consent  in  the 

(a)  18d9,  5  M.  A  W.  208. 
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fiitoation  of  a  jarj,  declined  to  draw  the  inference  of  an  exercise      Bight  to 
by  right,  because  they  thought  the  circumstances  would  not  have  '?®?^^®.T*^: 
warranted  the  presumption  of  a  grant.     So,  it  was  said,  the     M^^\ 
uniyersal  mode  of  proceeding  in  the  mining  district  wonld  have 
been  material  to  show  that  the  plaintiffs  used  the  water  with  no 
idea  of  haying  a  right  to  it,  but  were  merely  taking  adyantage  of 
the  accidental  non-user  of  the  adit  for  such  time  as  it  happened 
to  be  useful  to. them. 

''  We  are  by  no  means  prepared  to  say  that  the  circumstances 
under  which  a  watercourse  has  been  enjoyed  may  not  proye  it  to 
haye  been  without  right;  or  that  a  universal  practice  in  the 
neighbourhood  might  not  lead  to  fix  the  party  with  knowledge 
that  those  who  cleared  a  mine  by  an  adit  notoriously  reserved  to 
themselves  the  right  of  working  the  mine  at  any  time.  But  this 
view  was  never  pressed  on  the  learned  judge  on  the  trial, 
the  defendants  relying  on  proof  of  their  custom,  and  electing  to 
stand  or  fall  by  the  opinion  which  the  jury  might  form  upon  it. 
The  point  was  properly  raised ;  and  the  complaint  is  not  even 
that  the  verdict  was  wrong  on  the  evidence  put  forward,  but 
merely  that  the  defendants  themselves  did  not  rest  their  case  on 
ench  strong  facts  as  they  might. 

"  The  imputed  misdirection  is,  that  the  law  of  watercourses  is 
the  same,  whether  natural  or  artificial.  We  think  this  was  no 
misdirection,  but  clearly  right.  The  contrary  proposition,  that  a 
watercourse,  of  whatever  antiquity,  and  in  whatever  degree 
enjoyed  by  numerous  persons,  cannot  be  so  enjoyed  as  to  confer 
«  right  to  the  use  of  the  water,  if  proved  to  have  been  originally 
artificial,  seems  to  us  quite  indefensible.  And  the  late  case  in 
the  Exchequer  leads  to  no  such  conclusion.'^ 

[The  case  of  Magor  v.  Ohadwick^  has,  however,  been  com- 
mented upon  and  explained,  in  the  case  of  Wood  v.  W<md  (a).  Wood  t. 
In  that  case  the  waters  from  the  workings  of  a  colliery  (partly  ^^'^' 
pumped  up  and  partly  caused  by  the  overflow  of  an  old  coal-pit 
which  had  become  filled  with  water)  had  for  upwards  of  twenty 
years  flowed  through  two  artificial  subterraneous  channels ;  one 
-of  which,  called  the  Bowling  Sough,  passed  directly  through  the 
plaintiffs'  land;  the  other,  called  the  Low  Moor  Sough,  passed 
into  a  natural  stream  called    the    Bowling    Beck,   which,  so 
augmented,  passed  through  the  plaintiffs*  land.     The  defendantj 
.having  works  on  the  banks  of  each  channel  above  the  points 

(a)  1849,  8  Ezoh,  748. 
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Bight  to      [where  they  respectively  arrived  at  the  plaintiffb'  land  and  at  the- 
receive  water.   Bowling   Sough,  diverted  the  water  of   each   of  them.      The 
Wood  V.       channels  were  subterraneons,  but  the  Court  determined  the  quea-< 
tion  as  it  would  have  stood  if  they  had  been  surface  streams.. 
The  judgment  of  the  Court  contains  a  full  exposition  of  the  law 
affecting  artificial  watercourses,  as  will  be  seen  from  the  following 
passage  : — "  This  question  is  not  with  respect    to  the  righta 
of  the  plaintiffs  as  against  the  owners  of  the  collieries  which  the 
Soughs  relieve  from  water,  but  as  to  the  rights  of  the  plaintiffs^ 
and  defendants  inter  se ;  and  it  will  be  better  to  consider,  in  the^ 
first  place,  how  they  would  stand  if  the  streams  were  not  under- 
ground.    With  respect  to  a  claim  of  right  as  against  the  colliery 
owners,  if  it  be  true  that  a  right  was  gained  to  these  streams  by 
the  riparian  proprietors  as  against  them,  in  consequence  of  their 
acquiescence  for  twenty  years  by  virtue  of  the  presumption  of  a 
grants  or  of  Lord  Tenterden's  Act  (2  &  3  Will.  4,  c.  71),  ther& 
would  be  no  difficulty  as  to  the  right  of  the  riparian  proprietors 
against  each  other  or  against  other  persons.    But  Mr.  Cowling 
admitted  that  a  grant  could  not  be  presumed,  and  that  he  should 
have  great  difficulty  in  establishing  the  right  under  Lord  Tenter- 
den's  Act.     This   Court,  as  then  constituted,  much  considered 
that  subject  in  the  case  of  ArJcwright  v.  OelL    We  have  again 
considered  it,  and  are  satisfied  that  the  principles  laid  down  aa 
governing  that  case  are  correct,  and  were  properly  acted  upon  in 
it,  by  deciding  that  no  action  lay  for  an  injury  by  the  diversion  of 
an  artificial  watercourse,  where,  from  the  nature  of  the  case,  it 
was  obvious  that  the  enjoyment  of  it  depended  upon  temporary 
circumstances,  and  was  not  of  a  permanent  character ;  and  where 
the  interruption  was  by  the  party  who  stood  in  the  situation  of 
the  grantor.     The  Court  of  Queen's  Bench,  in  a  subsequent  case, 
Magor  v.  Chaduick,  supported  a  verdict  for  the  plaintiff,  for  the 
disturbance  of  a  right  to  the  enjoyment  of  a  stream  under  circum- 
stances  somewhat  similar;    but  in   that   case  the  action  was 
not  brought  against  the  party  in  whose  land  the  artificial  water- 
course commenced,  nor  anyone  claiming  under  him,  and  he  had 
not  put  an  end  to  it  by  altering  the  mode  of  working  his  mines ;. 
but,  what  is  more  important,  the  action  was  not  brought  for 
abstracting,  but  for  fouling,— a  species  of  injury  which  does  not 
stand  on  the  same  footing ;  for,  though  the  possessor  of  the  mine 
might  stop  the  stream,  it  does  not  follow  that  he,  or  any  other^ 
could  pollute  it  whilst  it  continued  to  run ;  and  besides,  from  the^ 
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[coarse  which  the  canse  took  at  nisi  prias,  the  precise  question      Bight  to 
which  we  have  now  to  consider  does  not  appear  to  hare  called  for  '^Q'^^^ter* 
decision.     The  two  cases  are  therefore  distinguishable ;  and  the       ^^^' 
expressions  used  by  the  learned  judges  in  that  case  as  to  the 
similarity  of  natural  and  artificial  streams,  are  to  be  understood 
as  applicable  to  the  particular  case. 

"  We  entirely  concur  with  Lord  Denman^  G.  J.^  that  '  the 
proposition  that  a  watercourse,  of  whatever  antiquity  and  in  what- 
ever degree  enjoyed  by  numerous  persons,  cannot  be  enjoyed  so 
as  to  confer  a  right  to  the  use  of  the  water,  if  proved  to  have  been 
originally  artificial,  is  quite  indefensible;'  but,  on  the  other 
hand,  the  general  proposition  that,  under  all  circumstances, 
the  right  to  watercourses  arising  from  enjoyment  is  the  same 
whether  they  be  natural  or  artificial,  cannot  possibly  be  sustained. 
The  right  to  artificial  watercourses,  as  against  the  party  creating 
them,  surely  must  depend  upon  the  character  of  the  watercourse, 
whether  it  be  of  a  permanent  or  temporary  nature,  and  upon  the 
circa mstances  under  which  it  was  created  (a).  The  enjoyment 
for  twenty  years  of  a  stream  diverted  or  penned  up  by  permanent 
embankments,  clearly  stands  upon  a  different  footing  from  the  en- 
joyment of  a  flow  of  water  originating  in  the  mode  of  occupation 
or  alteration  of  a  person's  property,  and  presumably  of  a 
temporary  character  and  liable  to  variation. 

"  The  flow  of  water  for  twenty  years  from  the  eaves  of  a  house 
could  not  give  a  right  to  the  neighbour  to  insist  that  the  house 
should  not  be  pulled  down  or  altered,  so  as  to  diminish  the 
quantity  of  water  flowing  from  the  roof.  The  flow  of  water  from 
a  drain  for  the  purposes  of  agricultural  improvements  for  twenty 
years  could  not  give  a  right  to  the  neighbour  so  as  to  preclude 
the  proprietor  from  altering  the  level  of  his  drains  for  the  greater 
improvement  of  the  land  (b).  The  state  of  circumstances  in  such 
cases  shows  that  one  party  never  intended  to  give,  nor  the  other 
to  enjoy,  the  use  of  the  stream  as  a  matter  of  right.  If,  then, 
this  had  been  a  question  between  the  plaintiffs  and  the  colliery 
owners,  it  seems  to  us  that  the  plaintiffs  could  not  have  main* 
tained  an  action  for  omitting  to  pump  water  by  machinery  (and 
in  this  the  Court  of  Queen's   Bench  and  Exchequer  entirely 


(a)  See  as  to  the  oaM  of  a  drowned  (1860),  29  L.  J.  812 ;  IJ.  &  H.  146. 
mine,  and  the  temporary  support  oooa-  (b)  See  Qreatrex  y.  Hayward  (1858), 

sioned  by  the  water,  the  observations  8  Ezoh.  291,  ace. 
of  Wood,  V.-O.,  in  N.  E.  R,  v.  Elliott 
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Bight  to  [agreed  in  the  case  above  cited)..  Nor^  if  the  colliery  proprietors 
receive  water,  j^^^  chosen  to  pump  out  the  water  from  the  pit,  from  whence  the 
Wood  J.  stream  flowed  continuously,  and  caused  what  is  termed  the  natural 
flow  to  cease,  could  the  plaintiffs,  in  our  opinion,  haye  sued  them 
for  so  doing.  But  this  case  is  different.  The  water  has  been 
permitted  to  flow  in  an  artificial  channel  by  the  colliery  owners, 
and  for  sixty  years.  And  the  question  is  one  of  more  difficulty, 
whether  the  plaintiffs  can  sue  another  person,  a  proprietor  and 
occupier  of  the  land  above  and  through  which  the  sough  passes, 
not  claiming  under  or  authorized  by  them,  for  diverting  the 
water. 

'^  The  case  of  the  Bowling  Sough  differs  from  the  Low  Moor 

Sough  in  this,  that  the  plaintiffs  in  1838  used  the  water  of  the 

Bowling  Sough,  where  it  passes  through  their  land,  by  making  a 

communication  to  their  reservoir,  for  working  the  mill.     Have 

Bight  to  the  plaintiffs  a  right  to  the  water  of  this  sough  ?     It  appears  to 

Btream  id.        tLS  to  be  dear  that,  as  they  have  a  right  to  the  Bowling  Beck  (the 

^IrfS^^****^  natural  stream)  as  incident  to  their  property  on  the  banks  and 

aoceBsioDB.       bed  of  it,  they  would  have  the  right  to  all  the  water  which 

actually  formed  part  of  that  stream,  as  soon  as  it  had  become 
part  (a),  whether  such  water  came  by  natural  means,  as  from 
springs,  or  from  the  surface  of  the  hills  above,  or  from  rains  or 
melted  snow,  or  was  added  by  artificial  means,  as  from  the 
drainage  of  lands  or  of  colliery  works.  And  if  the  proprietors  of 
the  drained  lands  or  of  the  colliery  works  augmented  the  stream 
by  pouring  water  into  it,  and  so  gave  it  to  the  stream,  it  would 
become  part  of  the  current ;  no  distinction  could  then  be  made 
between  the  original  natural  stream  and  such  accessions  to  it. 

*'  But  the  question  arises  with  respect  to  an  artificial  stream 
not  yet  united  to  the  natural  ooe. 

''  The  proprietor  of  the  land  through  which  the  Bowling  Sough 
flows  has  no  right  to  insist  on  the  colliery  owners  causing  all  the 
waters  from  their  works  to  flow  through  their  land.  These 
owners  merely  get  rid  of  a  nuisance  to  their  works  by  discharging 
the  waters  into  the  sough,  and  cannot  be  considered  as  giving  it 
to  one  more  than  another  of  the  proprietors  of  the  land  through 
which  that  sough  is  constructed ;  each  may  take  and  use  what 
passes  through  his  land,  and  the  proprietor  of  land  below  has  no 
right  to  any  part  of  that  water  until  it  has  reached  his  own  land ; 

(o)  See  Dudden  t.  Quardiam  of  CWtton  Union  (1857),  1  H.  &  N.  627. 
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{he  has  no  right  to  compel  the  owners  above  to  permit  the  water      Bight  to 
to  flow  throngh  their  lands  for  his  benefit }  and,  consequently,  he  '^^^^^  water. 
has  no  right  of  action  if  they  refuse  to  do  so.  ^w^' 

*'  If  they  pollute  the  water,  so  as  to  be  injurious  to  the  tenant 
below^  the  case  would  be  difEerent. 

''We  think,  therefore,  that  the  plaintifEs  have  no  right  of 
action  for  the  diversion  of  that  water.  The  question  as  to  the 
Low  Moor  Sough  is  less  favourable  to  the  plaintiffs,  for  this  sough 
does  not  pass  through  their  land  at  all. 

''  We  are  of  opinion,  that,  if  the  plaintiffs  would  not  be  entitled 
to  the  water  of  the  soughs  if  above  ground,  their  being  below 
ground  in  this  case  would  probably  make  no  difference.  Ife  does 
not  certainly  make  a  difference  in  favour  of  the  plaintiffs  "  (a). 

In  accordance  with  the  principles  laid  down  in  Wood  v.  Waud,  Qr^air^. 
it  was  held  by  the  Court  of  Exchequer  in  Qreatreo^  v.  Hayward  (6), 
that  the  flow  of  water,  from  a  drain  made  for  agricultural  im- 
provements, for  twenty  years,  did  not  give  a  right  to  the  person 
through  whose  land  it  flowed  to  the  continuance  of  the  flow, 
so  as  to  preclude  the  proprietor  of  the  land  drained  from  altering 
the  level  of  his  drains  for  the  improvement  of  his  land,  and  so 
'Cutting  off  the  supply.  Martin,  B.,  said,  in  Bawstron  v.  Taylor  (c), 
that  the  motive  was  quite  immaterial ;  and  this,  no  doubt,  would 
appear  to  be  so,  having  regard  to  the  principle  laid  down  in 
Wood  V.  Waud,  thus  :  ''  The  right  to  artificial  watercourses,  as 
against  the  party  creating  them,  depends  upon  the  character  of 
the  watercourse,  whether  it  be  of  a  permanent  or  a  temporary 
character,  and  upon  the  circumstances  under  which  it  was 
-created  "  {d). 

In  Waller  v.  Mayor  of  Manchester  (e),  provision  had  been  JT"'^^* 
made  in  a  waterworks  Act  for  an  artificial  watercourse,  as  com-  Manchetter^ 
pensation  to  the  riparian  proprietors  for  the  diversion  of  the 
natural  stream.  The  Corporation  of  Manchester  were  empowered, 
subject  to  the  provisions  of  the  Act,  to  construct  a  reservoir  and 
intercept  the  waters  of  the  river  Ethrow.  They  were  not  to  divert 
the  water  until  the  reservoir  was  completed  and  filled  with  water, 
and  were  to  discharge  out  of  the  reservoir  a  specified  quantity  per 


(a)  Gf.  WardU  ▼.  Broeklehurst  (1859),  Co,  (lb94),  8  B.  829. 
1  E.  <k  E.  1053,  at  p.  1060 ;  Propnetors  (h)  1858,  8  Exoh.  291. 

of  Staffordshire  anctWorce9ter8hire  Canal  (c)  1855,  11  Exoh.  884. 

JfavigationY.ProprietorB  of  Birmingha'n  (d)  Par  Parke,   B.,  in  Broadhent  T. 

Canal  Navigation  (1866),  L.  B.  1  a.  L.  Rainshotham  (1856).  11  Exoh.  611. 
26hi  Brymho  Water  Co.  y.  Letter* s  Lime  (e)  1861,  6  H.  &  N.  667. 
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[day.  Ifc  was  held  that  there  was  no  obligation  to  discharge  the 
water  nntil  the  reserroir  was  completed,  although  they  had 
diverted  the  water  for  the  pnrposes  of  their  works,  and  that  a- 
proprietor  coald  only  sue  them  for  diverting  the  natural  stream. 

In  Oaved  ▼.  Martyn  (a),  the  plaintiff  claimed  a  right  to  three- 
artificial  waterconrses.  One  had  been  originally  made  by  his 
predecessor  in  title,  with  the  licence  of  the  proprietor  of  the 
stream  from  which  the  water  was  derived  ;  and  he  was  held  not 
entitled  to  it,  because  the  enjoyment  was  precarious.  The  second 
had  been  made  adversely,  for  the  enjoyment  of  his  works,  and 
used  for  twenty  years  ;  to  this  he  was  held  entitled.  The  third 
was  a  drain  made  by  miners,  under  whom  the  defendants 
claimed  ;  and,  as  they  had  never  abandoned  their  control  over  it, 
the  plaintiff  was  held  not  entitled  to  its  continuance. 

'*  If,"  said  Erie,  C.  J.,  in  delivering  the  judgment  of  the  Court 
upon  the  last  point,  ''  there  is  uninterrupted  user  of  the  land  of 
the  neighbour  for  receiving  the  flow  (of  an  artificial  stream)  as  of 
right  for  twenty  years,  such  user  is  evidence  that  the  land  fromr 
which  the  water  is  sent  into  the  neighbour's  land  has  become  the 
dominant  tenement,  having  a  right  to  the  easement  of  so  sending 
the  water,  and  that  the  neighbour's  land  has  become  subject  to 
the  servitude  of  being  bound  to  seud  on  the  water  to  the  land  of 
the  neighbour  below.  The  enjoyment  of  the  easement  is  of  itself 
no  evidence  that  the  party  eu  jojiug  it  has  become  subject  to  the 
servitude  of  being  bound  to  exercise  the  easement  for  the  benefit 
of  the  neighbour.  A  right  of  way  is  no  evidence  that  the  party 
entitled  thereto  is  under  a  duty  to  walk ;  nor  a  right  to  eaves- 
dropping on  the  neighbour's  land,  that  the  party  is  bound  to  send 
on  his  rain-water  to  that  land.'' 

Mason  v.  Shrewsbury  and  Hereford  Rail.  Oo.  (b)  was  the  case  of 
an  artificial  diversion  of  a  natural  watercourse,  and  was  decided 
on  the  same  principle.  A  natural  watercourse,  called  Ashton 
Brook,  flowing  through  the  plaintiff's  land,  had  been  diverted  for 
upwards  of  forty  years  by  a  canal  company  under  the  powers  of 
their  Act,  and  the  bed  had  become  silted  up,  and  was  no  longer 
adequate  to  carry  off  the  flood  water  in  its  natural  state.  The 
canal  was  discontinued  and  the  waters  restored  to  their  former 
course,  and  the  plaintiff's  land  was  thereby  flooded  and  damaged. 
The   Court  held   that   he  had   no   legal   ground  of   complaint. 


(a)  1866, 19  C.  B.,  N.  S.  782. 


(b)  1871,  L.  B.  6  Q.  B.  678. 
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[Blackbnm,  J. :  "  He  had  the  ordinary  rights  and  liabilities  of  a  Bight  to  haye 
riparian  owner  on  the  banks  of  a  natural  stream.  He  was  entitled  ^y^er^oa 
to  have  the  water  flow  to  him  in  its  natural  state  so  far  as  it  was  oontinaed. 
a  benefit,  and  was  bound  to  submit  to  receive  it  so  far  as  it  was  a 
nuisanca''  He  held  that  the  enjoyment  de  facto  of  the  relief 
from  the  water  for  more  than  forty  years  did  not  give  a  legal  right 
to  the  continuance  of  that  relief,  because  no  obligation  was 
imposed  on  the  canal  company  to  continue  to  take  the  water ;  and 
that  his  enjoyment  was  not  of  right,  but  only  so  long  as  the 
particular  purpose  for  which  it  was  taken  was  served.  Cockbum, 
C.  J.J  gave  judgment  for  the  defendants,  on  the  ground  that  the 
easement  of  the  watercourse  existed  for  the  benefit  of  the  domi- 
nant tenement  alone,  and  could  not  operate  to  make  a  new  right 
for  the  benefit  of  the  servient  tenement.  Like  any  other  ease- 
ment, it  might  be  discontinued  if  it  became  onerous  or  ceased  to 
be  beneficial  to  the  party  entitled. 

In  Beeston  v.  Weate  (a),  it  was  unsuccessfully  attempted  to  User  by  arti- 
extend  the  application  of  those  cases  to  one  where  the  flow  of  the 
water  of  a  natural  stream  was,  for  more  than  the  statutory  period, 
enjoyed  by  means  of  artificial  works,  executed  from  time  to  time 
for  the  purpose  of  diverting  the  water  through  the  servient  on 
to  the  dominant  tenement;  and  Lord  Campbell  pointed  out  in 
his  judgment  the  distinction  between  the  right  to  compel  the 
continuance  of  a  stream  of  artificial  origin,  and  the  right  to  have 
the  benefit  of  a  natural  stream  by  proof  of  a  user  with  the  aid 
of  artificial  means. 

It  is  laid  down  in  the  judgment  in  Wood  v.  Waud  (6)  that,  Pollationr 
although  a  riparian  owner  may  have  no  right  to  compel  the  con- 
tinuance of  a  stream  of  artificial  origin,  yet  he  has  a  right  of 
action  for  pollution  of  the  water  of  a  stream,  unless  a  right  to 
pollute  it  has  been  acquired  by  user ;  in  other  words,  that  the 
right  to  send  dirty  water  on  to  a  man's  land  is  not  acquired 
nnless  the  user  has  been  to  send  dirty  water. 

But  a  further  question,  upon  which  considerable  diversity  of  Licence  to 
opinion  prevails, — ^and  it  is  equally  applicable  to  natural  and 
artificial  watercourses, — is  as  to  the  right  of  a  person  having  a 
mere  permission  to  use  the  water  of  a  stream  to  maintain  an 
action  for  an  injury  so  caused  to  him  in  using  it. 


{a)  1866,  6  E.  ft  B.  986.  appeal,  L.   B.  29  Ch«   Div.   115;   and 

(b)  AboTe,  p.  281.     Cf.  the  reason-       Young  ▼.  Bankier  Distillery  Co.,  L.  R. 
ing  in  Ballard  y.  Toml%n§on  (1886),  on       (1893),  A.  G.  691. 
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[In  Whaley  ▼.  Laing  (a)  the  plaintiff,  by  permission  of  a  canal 
company^  made  a  communication  from  the  canal  to  his  own. 
premises^  by  which  water  was  brought  on  to  them,  with  which 
water  he  fed  his  boilers ;  and  the  defendant  fouled  the  water  in  the 
canal^  whereby  the  water  as  it  came  into  the  plaintiff's  premises 
was  fouled,  and  by  the  use  of  it  his  boilers  were  injured.  The 
defendant  had  no  right  or  permission  from  the  canal  owners  to  do 
what  be  did.  The  Court  of  Exchequer  gave  judgment  for  the 
plaintiff,  reading  an  averment  in  the  declaration  that  the  water 
''  ought  to  flow  without  being  fouled  in  the  canal/'  as  an  asser- 
tion, not  that  the  plaintiff  had  a  right  to  the  water  there,  but  that 
the  defendant  had  no  right  to  foul  it  there ;  and  holding  that,  as 
the  defendant  was  the  cause  of  dirty  water  flowing  on  to  the 
plaintiff's  premises  without  any  right  to  do  so,  he  was  liable  to  an 
action.  The  Court  expressly  abstained  from  giving  any  opinion 
upon  the  question,  whether  an  action  would  have  been  maintain- 
able against  the  defendant  if  the  defendant  had  diverted  the 
water,  or  if  the  plaintiff  had  been  obliged  to  go  to  the  canal  and 
fetch  the  water  instead  of  its  flowing  into  his  premises.  In  the 
Exchequer  Chamber  the  judgment  was  reversed,  but  reversed 
upon  grounds  involving  no  dissent  from  the  judgment  below, 
viz.: — that  a  man  has  no  right  to  cause  dirty  water  to  flow  on  to 
his  neighbour's  land  without  some  special  right  to  do  so ;  but  the 
judgments  in  the  Exchequer  Chamber  show  that  it  was  considered 
very  doubtful  whether  a  person,  having  a  mere  permission  from 
a  riparian  owner  to  take  water  out  of  a  stream,  can  maintain  an 
action  against  a  wrongdoer  for  diverting  or  fouling  the  stream 
higher  up. 

And  it  is  now  decided  that  no  one  but  a  riparian  proprietor 
has  a  right  to  the  water  of  a  stream  as  against  other  riparian  pro- 
prietors (b).  The  Stockport  Waterworks  Company  sued  Potter 
for  fouling  the  water  of  the  river  Mersey,  coming  to  their  works 
through  a  tunnel  which  they  had  made  under  a  grant  from  a 
riparian  proprietor.  The  Court  of  Exchequer  held  that  they 
were  not  entitled  to  sue.  The  reason  of  the  decision  is  given  in 
the  judgment  of  Pollock,  C.  B.,  and  Channell,  B.  (in  which 
Wilde,  B.,  concurred).  They  say : — ''  It  is  difficult  to  perceive 
any  possible  legal  foundation  for  a  right  to  have  the  river  kept 


(a)  1867,  2  H.  &  N.  476;  1858,  8  H. 
&  X.  675,  901. 


(b)  Stockport  Waierworks  Company  y* 
Potter  (1864.),  8  H.  &  C.  800. 
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[pore  in  a  person  sitnate  as  this  company  is.  There  seems  to  be 
no  authority  for  contending  that  a  riparian  proprietor  can  keep 
the  land  abutting  on  the  riyer^  the  possession  of  which  gives  him 
his  water  rights^  and  at  the  same  time  transfer  those  rights  or 
auy  of  them,  and  thus  create  a  right  in  gross  by  assigning  a 
portion  of  his  rights  appurtenant.  It  seems  to  us  clear  that  the 
rights  which  a  riparian  proprietor  has  with  respect  to  the  water 
are  entirely  derived  from  his  possession  of  land  abutting  on  the 
river.  If  he  grants  away  any  portion  of  his  land  so  abutting,  then 
the  grantee  becomes  a  riparian  proprietor  and  has  similar  rights. 
But  if  he  grants  away  a  portion  of  his  estate  not  abutting  on  the 
river^  then  clearly  the  grantee  of  the  land  would  have  no  water 
rights  by  virtue  merely  of  his  occupation.  Can  he  have  them  by 
express  grant  ?  It  seems  to  us  that  the  true  answer  to  this  is^ 
that  he  can  have  them  against  the  grantor  (a),  but  not  so  as  to  sue 
other  persons  in  his  own  name  for  the  infringement  of  them. 
The  case  of  Hill  v.  Tupper  {b),  recently  decided  in  this  court,  is 
an  authority  for  the  proposition  that  a  person  cannot  create  by 
grant  new  rights  of  property,  so  as  to  give  the  grantee  a  right  of 
suing  in  his  own  name  for  an  interruption  of  the  right  by  a 
third  party." 

The  cases  of  Crosaley  v.  Ltghtowler  {c),  Wilts  and  Berks  Other  oaees. 
NavigcUion  Company  v.  Swindon  Waterworks  Company  (d),  and 
Ormerod  v.  Todmorden  Mill  Company  (e)  are  to  the  same  effect ; 
while  Nuttall  v.  Bracewell  (/),  and  Holher  v.  Porritt  (^),  where 
a  natural  stream  had  in  effect  been  divided  into  two  so  as  to 
create  rights  in  both,  are  distinguishable. 

On  the  other  hand,  a  lower  riparian  owner,  whose  flow  of 
water  is  not  diminished  or  injured  in  quality,  cannot  prevent  a 
higher  riparian  owner  from  permitting  a  third  person  to  use 
the  stream.  The  riparian  owners  on  a  stream  are  not  a  class  of 
persons  in  the  nature  of  a  "  close  borough,'^  so  that  any  one  of 
them  can  object  to  the  number  being  increased  (A).] 


(a)  Eamelin   t.  Bannerman,  L.  B. 
(1896),  A.  G.  287. 

(b)  1868,  2  H.  ft  0. 121. 

(c)  1807,  L.  B.  2  Ch.  478. 

(d)  1874^  L.  B.  9  Oh.  451. 


(e)  1888,  L.  B.  11  Q.  B.  D.  166. 
(/)  1866,  L.  B.  2  Ezoh.  1. 
(g)  1876,  L.  B.  10  Ezoh.  69. 
{h)  Kennt  r.  Great  Eastem  Railway 
Co.  (1884),  L.  B.  87  Ob.  Diy.  122. 


CHAPTER  11. 


SIGHTS  TO   LIQHT  AND  AIB. 


Here  appro- 
priation not 
enffioient. 


Lateral  pas- 
sage of  light 
sot  of  com. 
mon  right. 


The  right  to  flowing  water  in  a  cataral  stream^  it  has  already 
been  shown,  is  an  ordinary  right  of  property  requiring  no  length 
of  time  to  fortify  it.  The  right  to  light  and  air  seems  to  depend, 
however,  upon  very  different  grounds.  The  passage  of  light  and 
air  over  lands  unincumbered  by  building^  must  necessarily  have 
existed  from  time  immemorial :  but  the  use  of  the  light  and  air 
so  passing,  by  means  of  windows  in  a  house  or  other  wise,  confers 
no  right  unless  it  has  been  continued  during  twenty  years.  The 
natural  rights  of  the  owner  of  property  in  this  respect  seem  to  be 
defined  by  the  legal  maxim,  "  Cujus  est  solum  ejus  est  usque  ad 
caelum  et  ad  inferos  '*  (a) ;  and  the  passage  of  these  elements 
over  adjoining  land  affords  per  se  no  evidence  of  the  enlarge- 
ment of  such  right  by  an  easement. 

The  right  to  the  reception  of  light  and  air  in  a  lateral  direction 
[without  obstruction]  is  an  easement.  The  strict  right  of  pro- 
perty entitles  the  owner  to  so  much  light  and  air  only  as  fall 
perpendicularly  on  his  land.  He  may  build  to  the  very  extremity 
of  his  own  land,  and  no  action  can  be  maintained  against  him  for 
disturbing  his  neighbour's  privacy,  by  opening  windows  which 
overlook  the  adjoining  property  (l).  Bat  it  is  competent  to  such 
neighbour  to  obstruct  the  windows  so  opened  by  building  against 
them  on  his  own  land,  at  any  time  during  twenty  years  after 
their  construction,  and  thus  prevent  the  acquisition  of  the  ease- 
ment (c) ;  if,  however,  that  period  is  once  suffered  to  elapse,  his 


(a)  [To  plaoe  things  projecting  into 
the  air  over  another's  land  is  actionable : 
see  Pickering  y.  Budd  (1815),  4  Gamp. 
219;  16  R.  B.  777;  Fay  7.  Prentice  (1846), 

1  C.  B.  828 ;  Martyr  r.  Lawrence  (1864), 

2  De  G.  J.  Si  S.  261.  Bat,  where  one  of 
two  adjoining  booses  is  built  so  as  to  pro- 
trude into  or  over  the  other,  the  protru- 
sion may,  by  grant,  reserration,  or  other- 
wise, be  as  of  right :  see  Corhett  ▼.  Hill 
(1870),  L,  E.  9  Eq.  671;   Francis  v. 


Haytoard  (1882),  L.  E.  22  Oh.  Dit.  177.- 
Layhoum  ▼.  QridUy,  L.  E.  (1892),  2  Oh. 
53.  This  is  oontinnallj  done  at  the 
present  day  in  the  oase  of  buildings 
with  oornioes  returned  at  the  ends  so 
as  to  project  oyer  the  perpendioolar 
boundary  line  of  the  next  building.] 

(&)  Chandler  y.  Thompeon  (1811),  3 
Camp.  81 1  I8E.  B.  756. 

(c)  See  per  Littledale,  J.,  in  Jfoors  y. 
Raweon  (1824),  8  B.  &  C.  310;  27  B.  B. 
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long  acquieBcenoe  becomes  evidence,  as  in  the  case  of  other    Lateral  pas- 
^easements,  of  a  title,  by  the  assent  of  the  party  whose  land  is    ^^^i  ^^^ 

Sabject  to  it.  mon  right.   . 

In  Penwarden  y.  Ohing  (a),  to  an  action  of  trespass  for  breaking  Penwarden  y. 
and  entering  plaintiffs  close  and  breaking  down  boards,  the  ^'^^^' 
defendant  jastified,  becanse  ''the  boards  were  obstmcting  an 
•ancient  window  of  the  defendant,  through  which  light  and  air  at 
all  times  of  right  oaght  to  pass,  and  that  defendant  entered  and 
removed  the  same."  The  plaintiff  replied,  **  that  the  light  and 
air  ought  not  to  enter  in  manner  and  form,"  &c.  It  appeared 
that  the  window  was  made  in  1807,  ''under  circumstances  from 
which,  connected  with  the  subsequent  use  of  it,  the  jury  might 
presume  a  grant.''  It  was  contended  for  the  plaintiff,  that  the 
plea  could  not  be  sustained,  as  the  window  was  shown  not  to  be 
an  ancient  window.  Tindal,  C.  J. :  ''  The  question  is,  not  whether 
ihe  window  is  what  is  strictly  called  ancient,  but  whether  it  is 
such  as  the  law  in  indulgence  to  rights  has  in  modern  times  so 
called,  and  to  which  the  defendant  has  a  right ;  for  this  is  the 
substance  of  the  plea/' 

[Some  expressions  are  to  be  found  in  the  books  implying  Natareof 
doubts  as  to  the  appropriateness  of  the  term  easement  in  this  ^f'S^ht! 
case,  and  of  the  soundness  of  the  theory  that  the  origin  of  the 
right  to  light  at  the  common  law  was  either  an  impUed  covenant 
or  grant  There  appears  to  be  no  ground  for  such  doubts.  The 
implied  grant  is  not  of  the  light,  but  of  the  right  to  the  negative 
servitude,  binding  the  owner  of  the  adjoining  land  not  to 
build  on  it:  or,  as  was  said  (6)  by  GressweU,  J.,  ''the  land 
becomes  subject  to  a  right  analogous  to  what,  in  the  Boman  law, 
was  called  a  servitude,"  i,e.,  a  servitude  "  ne  facias ; "  and  the 
•easement  so  created  affects  the  adjoining  land  by  burthening  it 
with  a  negative  servitude  "ne  facias."  Further,  a  number  of 
authorities  (c)  appear  to  treat  the  right  as  originating  in  cove- 
nant or  grant;  but  the  point  has  become  of  little  importance,  as, 
under  the  2  &  3  Will.  4,  c.  71,  s.  3,  twenty  years'  actual  en- 


375;  [and,  as  showing  that  a  railway  (b)  7  C.  B.  666. 

4K>mpaay  has  in  this  respect  the  lame  (c)  Amongst  others.  Lord  Mansfield, 

rights  as  an  indiridoal,  Bonner  7.  Qreat  in  Darwin  t.    Upton   (L786),  2   Wins. 

Western  Railway  (1888),  L.  B.  24  Oh.  Saand.  175  c;  2  Notes  to  Sannd.  506; 

Dlv.    1 ;    Foeter  y.  London,  Chatham,  Littledale,  J.,  In  Moore  r.  Rawtonf  abi 

^nd  Dover  EaUway,  L.  K  (1895),  I  Q.  sap. ;   and  Parke,  B.,  in  Harbidge  y. 

B.  711.]  Waraic'i  (1849),  8  £xoh.  556. 
(a)  1829,  Moo.  &  Mai.  400. 
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[joyment  of  light  withont  intemiption  confers  an  absolute  right, 
except  the  enjoyment  has  been  had  under  a  written  consent  or 
agreement  given  for  the  pnrpose ;  and  most  cases  fall  within  the 
statute  (a). 

In  Moore  v.  Bawson  {h),  Littledale,  J.,  said  that  the  right  to 
light  and  air  arose  by  virtue  of  an  implied  covenant  not  to  obstruct 
by  building  on  the  adjoining  tenement,  distinguishing  it  from  the 
user  of  a  right  of  way,  when  a  gra/nt  may  be  implied,  on  the  ground 
that,  as  the  right  to  the  access  of  light  and  air  is  not  exercised 
upon  the  adjoining  tenement,  it  cannot  be  the  subject  of  grant  (c). 
It  may  be  observed  that  the  learned  judge  did  not  advert  to  the 
distinction  between  positive  and  negative  easements ;  and  that 
the  acquired  right  to  the  access  of  light  over  land,  being  in  truth 
a  right  annexed  to  the  house,  whereby  the  owner  of  the  adjoining 
land  is  prohibited  from  obstructing  the  flow  of  light  to  the 
windows  of  the  house,  falls  strictly  within  the  definition  of  a 
negative  easement, — "  a  privilege  which  the  owner ''  of  the  house 
"  has  in  respect  of  the  adjoining  land,''  by  which  the  owner  of 
the  latter  is  obliged  ''not  to  do''  something  on  his  own  land  ({.a., 
not  to  build  so  as  to  obstruct  the  light)  for  the  advantage  of  the 
dominant  owner  "  (d).] 

Some  doubt  appears  to  exist  upon  the  authorities,  whether  the 
enjoyment  of  the  passage  of  light  through  a  window  for  twenty 
years  confers  a  right  upon  the  owner  of  the  building  to  prevent 
his  neighbour  obstructing  that  particular  window ;  or  whether  it 
imposes  upon  the  neighbour's  land  the  obligation  of  permitting 
the  passage  of  a  certain  quantity  of  light,  the  amount  of  which  is 
fixed  by  the  original  dimensions  of  such  window,  but  the  mode  of 
enjoying  which  the  owner  of  the  house  may  vary  at  pleasure. 
This  question  becomes  very  material  in  considering  the  effect  of 
any  alteration  in  the  mode  of  enjoying  an  easement  (e). 

[In  any  case,  there  must  be  some  window  or  other  aperture  to 
measure  the  enjoyment;  and  the  right  to  light  cannot  be  acquired 
in  respect  of  a  vacant  piece  of  ground.] 


(a)  So  Bowen,  L.  J.,  in  Scott  y.  Pape 
(1886),  L.  B.  31  Ch.  Div.  at  p.  570. 

a}\  1824, 8  fi.  &  G.  840;  27  B.  B.  876. 

{e)  Of.  Parke,  B.,  in  Harhidge  y. 
Wanffiek  (IS49),  8  Ex.  666 ;  Watson,  B., 
in  Bowbotham  r.  WiUiyn  (1867),  S  E,  A 
B.  148 ;  and  Fry,  J.,  in  DdUon  y.  Angus 
(1881),  L.  B.  6  App.  Gas.  at  p.  771. 

(<i)  So  Brett,  L.  J.,  in  Angus  r. 
DalUm,  L.  B.  4  Q.  B.  Diy.  at  p.  196; 


and  of.  the  observations  on  the  word 
"  access  "  made  bj  Fry,  L.  J.,  in  Seott  y. 
Pa^ps  (1886),  L.  B.  81  Gh.  Diy.at  p.  576. 
(e)  Vide  post  [Part  V.  Ghap.  II., 
Alteration  bj  Bnoroaohment ;  and  Tap' 
ling  T.  Jones  (1866),  11  H.  L.  0.  290; 
SeoU  T.  Pape  (1886),  L.  B.  81  Oh.  Div. 
664;  and  Hwrris  r.  De  Pinna  (1886), 
L.  B.  33  Oh.  Diy.  238,  which  are  in 
fayoor  of  the  latter  altematiye.] 
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In  Bolerts  ▼•  Macord  (a),  the  defendant^  in  justification  of  a  Some  aper. 
^respaas  for  breaking  down  a  wall,  pleaded  that  the  wall  ob-  tare  required. 
stmcted  the  passage  of  light  and  air  to  his  timber-yard  and  saw-  Roberts  v. 
pit,  to  which  he  was  lawfully  entitled  for  drying  the  timber,  and 
the  more  conyenient  use  and  occupation  of  the  timber-yard  and 
«awpit.  Patteson,  J.,  said,  "  The  plea  was  a  very  novel  one,  and 
one  which,  in  his  opinion,  could  not  be  supported  in  point  of  law. 
If  such  a  plea  could  be  sustained,  it  would  follow  that  a  man 
might  acquire  an  exclusive  right  to  the  light  and  air,  not  only  as 
heretofore,  by  having  been  suffered  to  build  on  the  edge  of  his 
property,  and  suffered  for  a  certain  space  of  time  to  enjoy  that 
building  without  interruption,  but  merely  by  reason  of  having 
been  in  the  habit  of  laying  a  few  boards  on  his  ground  to  dry ; 
such  a  rule  would  be  very  inconvenient,  and  very  unjust :  still 
the  question,  iil  the  present  stage  of  the  proceedings,  was,  was  the 
plea  proved  in  point  of  fact  ?  Upon  that  point  he  did  not  think 
the  mere  circumstance  of  the  defendant's  having  had  a  sawpit 
open  the  premises,  and  laid  his  timber  there  during  twenty  years, 
would,  in  a  case  like  this,  be  sufficient  to  raise  the  presumption  of 
■a  grant.  The  jary  must  look  to  all  the  circumstances  of  the  case, 
not  forgetting  the  manner  in  which  the  defendant  himself  had 
occupied  the  premises.  The  questions  for  the  jury  were — whether 
the  defendant  had,  in  fact,  used  the  sawpit  and  timber-yard  for 
twenty  years ;  and  whether,  during  that  time,  the  light  and  air 
liad  been  really  necessary  for  the  purpose  stated  in  the  defen- 
dant's plea :  if  both  these  facts  were  made  out  to  the  satisfaction 
of  the  jury,  they  would  find  for  the  defendant ;  otherwise,  for  the 
plaintiff.''  The  jury  found  for  the  plaintiff.  No  attempt  was 
made  to  impeach  this  ruling  of  the  learned  judge  by  any  motion 
for  a  new  trial;  and,  indeed,  the  questions  left  by  him  to  the  jury 
•appear  to  be  [in  any  case]  perfectly  unobjectionable  as  far  as  the 
^defendant  was  concerned ;  although,  had  the  two  questions  been 
determined  in  favour  of  the  defendant,  it  would  appear  that  the 
plaintiff  might  have  contended  that  a  further  point  must  have 
been  found  for  the  defendant ;  that  his  enjoyment  was  of  such  a 
nature  as  indicated  to  the  plaintiff  that  such  an  easement  was 
-claimed  against  him ;  or,  in  other  words,  that  it  was  not  vitiated 
by  being  clam. 

The  case  is  no[t  a  direct]  authority  for  the  general  position 

(a)  1832,  1  Moa  &  Kob.  280. 
O.  20 
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Martin  v. 
Ooble, 


deduced  from  it  by  the  reporters  in  their  marginal  note,  that 
''  The  use  of  an  open  space  of  ground,  in  a  particular  way,  re- 
quiring light  and  air,  for  twenty  years,  does  not  give  a  right  to 
preclude  the  adjoining  owner  from  building  on  his  land,  so  as 
to  obstruct  the  light  and  air/'  Had  the  jury  found  the  two 
questions  left  to  them  by  the  learned  judge  in  favour  of  the 
defendant,  and  that  he  had,  openly  as  well  as  in  &ct,  used  the 
timber-yard  for  twenty  years,  and,  notwithstanding  such  finding, 
the  Court  above  had  decided  that  judgment  must  be  entered  for 
the  plaintiff  non  obstante  veredicto,  the  marginal  note  of  the 
reporters  would  have  been  warranted  by  the  case  itself. 

[But  nevertheless  the  law  laid  down  in  the  head-note  appears 
to  be  sound  (a).  And,  under  the  Prescription  Act,  the  enjoy* 
ment  must  have  been  had  with  a  ''  dwelling-house,  workshop,  or 
other  building ;  '*  so  that  the  point  could  not  arise. 

Further,  the  aperture  must  be  a  definite  and  constant  one,, 
opened  or  intended  for  the  admission  of  light  (&)• 

But  no  actual  enjoyment  (in  the  sense  of  user  and  occupation) 
of  the  light  need  be  shown ;  it  is  sufficient  that  the  aperture 
existed,  and  that  the  light  might  have  been  used  at  any  time  (c). 

And,  on  the  same  principle,  the  extent  of  the  right  acquired 
by  the  user  will  not  be  limited  by  the  actual  amount  of  enjoy- 
ment had  during  the  prescriptive  period,  but  will  be  regulated 
by  the  amount  of  light  suffered  to  pass  over  the  serrient  tene- 
ment, whether  in  fact  used  or  not ;  and  Martin  v.  Chble  {d), 
which  was  a  decision  the  other  way,  must  be  deemed  to  be 
overruled.] 

In  Martin  v.  Goble  (d),  an  action  was  brought  for  obstructing 
lights.  It  appeared  that  the  building  in  question  had  stood 
between  thirty  and  forty  years,  and  had  formerly  been  used  as  a 
malt-house ;  but,  about  seven  years  before  the  commencement  of 
this  suit  it  was  converted  into  a  parish  workhouse ;  the  evidence 
was  contradictory  as  to  the  amount  of  light  obstructed  by  the 
wall  built  by  the  defendant.    M'Donald,  C.  B.,  said :  "  It  was 


(a)  See,  e.g^  PoUa  ▼.  Smith  (1868), 
L.  B.  6  Eq.  at  p.  318,  per  Malins,  V.-G. 

(b)  Qarritt  y.  Sharj>e  (1835),  3  A.  ft 
E.  326;  Bcott  t.  Pope  (1886),  L.  B.  31 
Gh.  Di7.  654 ;  per  Bowen,  L.  J.,  571»  ad 
fin. ;  Harris  T.  De  Pinna  (1886),  L.  B. 
23Gh.DiT^3&  A  skylight  is  Boffioient; 
Harris  ▼.  Kinloeh,  W.  N.  (1896),  p.  60. 

(r)  Cov/rtauld  y.  Legh  (1868),  L.  B.  4 


Ezch.  126  (a  case  of  an  anfiniehed 
house) ;  Cooper  y.  Straker  (1888),  L.  B. 
40  Gh.  D.  21  (window  with  iron  ahnttece 
only  opened  occaBionally) ;  Collis  y. 
Laugher,  L.  B.  (1894),  6  Gh.  669  (win- 
dow Bpaoea  opened,  bat  no  window 
sashes  pat  in). 

(<2)  1808,  1  Gamp.  820. 
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not  enough  that  the  windows  were,  to  a  certain  degree,  darkened      Bztenfc  of 
by  the  wall  which  the  defendant  had  erected  on  his  own  ground.  Sfem^^^ 

The  honse  was  entitled  to  the  degree  of  light  necessary  for  a  malt-  —: — : 

house,  not  for  a  dwelling-house;  the  conyerting  it  from  the  one  GohU. ' 
into  the  other  could  not  afEect  the  rights  of  the  owners  of  the 
adjoining  ground.  No  man  could,  by  any  act  of  his  own^  sud- 
denly impose  a  new  restriction  on  his  neighbour.  This  house  had 
for  twenty  years  enjoyed  light  sufficient  for  a  malt-house ;  and 
up  to  this  extent,  and  no  further,  the  plaintiffs  could  still  require 
that  light  should  be  admitted  to  it.  The  question,  therefore^  was, 
whether^  if  it  still  remained  in  the  condition  of  a  malt-house^  a 
proper  degree  of  light,  for  the  purpose  of  making  malt,  was  now 
prevented  from  entering  it  by  reason  of  the  wall  which  the  de- 
fendant had  erected."  The  report  does  not  state  whether  any  new 
windows  had  been  made  in  the  house  upon  the  change  in  its 
destination,  or  whether  any  alteration  had  been  made  in  the  form 
or  size  of  the  ancient  windows^  or  other  apertures^  for  admitting 
light. 

[In  Jackson  v.  Duke  of  Newcastle  (a),  the  plaintiff  moved  for  an  Jaek$on  r. 
injunction  to  restrain  the  erection  of  a  building  which  would  ^l^^di^ 
obscure  an  ancient  light.  The  window  in  question  admitted 
light  to  a  small  room  which  was  used  as  the  counting-house  of  a 
grocer's  shop ;  and  it  appeared  that  the  contemplated  building, 
though  it  would  diminish  the  amount  of  light  coming  to  the 
window,  and  so  render  the  room  less  fit  for  other  purposes, 
requiring  more  light,  to  which  it  might  thereafter  be  put,  yet 
would  leave  sufficient  light  for  the  uses  to  which  the  room  was 
actually  applied.  Sir  J.  Bomilly,  M.  R,  granted  an  injunction ; 
bat,  on  appeal,  Lord  Westbury  was  of  opinion  that,  as  no  present 
loss  of  comfort  or  convenience  was  shown,  and  the  injury  com- 
plained of  was  merely  speculative,  the  remedy  by  action  for 
damages  was  sufficient,  and  dissolved  the  injunction.  This  case 
turned  rather  upon  the  choice  of  a  remedy  {b)  than  upon  the 
amount  of  the  right  in  dispute,  and  is,  therefore,  not  a  conclusive 
authority  on  the  question  now  under  discussion. 

In  Tates  v.  Jack  (c),  V.-C.  Wood  made  a  decree  declaring  that  Totes  y.  Jack. 
the  plaintiffs  were  entitled  to  the  free  access  of  air  and  light  to 
such  an  extent  as  would  enable  them  to  enjoy  their  messuage  and 
warehouse  for  the  purpose  of  their  business  without  any  material 

(a)  1864,  8  D.  J.  ft  S.  276 ;  10  Jar.,  (h)  See  below,  Part  VI.  Ohap.  II. 

N.  S.  680, 810  i  83  L.  J.,  Oh.  698.  (c)  1866,  L.  R.  1  Ob.  295. 
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Extent  of 
right  aofjnirad 
by  on  joyni6Dt. 

Tate$  T.  Jack, 


Dent  T. 
Auction  Mcvrt 
Company, 


Caleraft  r. 
Thompson, 


Toung  r, 
Shaper* 


[diminntion  of  their  former  nse  and  enjoTinent.  Batj  on  appeal. 
Lord  Granwortfa,  L.  C,  declared  the  plaintiffs  entitled  to  protection 
for  all  their  former  light.  ''The  right,"  he  said,  ''conferred  or 
recognised  by  the  statute  2  &  8  Will.  4,  c.  71,  is  an  absolute 
indefeasible  right  to  the  enjoyment  of  the  light  withont  reference 
to  the  purpose  for  which  it  has  been  used.  Therefore,  even  if  the 
eyidence  satisfied  me  (which  it  does  not),  that  for  the  purpose  of 
their  present  business  a  strong  light  is  not  necessary,  and  that  the 
plaintiffs  will  still  have  sufficient  light  remaining,  I  should  not 
think  that  the  defendant  had  established  his  defence  unless  he 
had  shown  that,  for  whatever  purpose  the  plaintiffs  might  wish 
to  employ  the  light,  there  would  be  no  material  interference  with 
it.''     An  injunction  was  granted. 

In  Defit  ▼.  Auction  Mart  Company  (a).  Wood,  V.-C,  said  that 
the  above  obsenrations  of  Lord  Cranworth  went  further  than  any 
preyious  case ;  adding  that  Yates  y,  Ja^k  might  easily  be  recon- 
ciled with  Martin  ▼.  Ooble  ''  by  saying  that  the  Lord  Chancellor's 
obsenrations  may  apply  to  the  user  of  a  house  as  it  stands  for  any 
purpose  for  which  it  may  be  used  in  that  condition,  not  to  the 
user  of  a  house  when  its  whole  character  has  been  changed,  and 
it  has  been  rebuilt,  leaving  the  old  windows  untouched,  as  in  the 
malt-house  case.''  He  held  that,  if  Messrs.  Dent  were  minded 
to  use  their  room  as  a  sample  room,  they  were  entitled  for  that 
purpose  to  all  the  light  which  had  been  accustomed  to  come 
through  the  windows ;  and  it  was  immaterial  whether  they  had 
been  so  using  it  for  the  last  several  years  or  not. 

In  Caleraft  v.  Thompson  (6),  Lord  Chelmsford,  C,  approved  of 
and  acted  upon  Lord  Cranworth's  observations  in  Ya4^es  v.  Jack, 
"The  right  which  is  gradually  ripening,-— and  which,  after 
twenty  years'  enjoyment,  is  absolutely  acquired,— -is  a  right  to 
have  the  light  freely  admitted  to  the  house  through  an  aperture 
of  certain  dimensions.  The  particular  use  to  which  the  house  is 
applied  during  the  period  in  which  the  right  is  thus  growing, 
never  enters  at  all  into  consideration.  When  the  full  statutory 
time  is  accomplished^  the  measure  of  the  light  is  exactly  that 
(neither  more  nor  less)  which  has  been  uniformly  enjoyed  pre- 
viously.'' 

In  Young  v.  Shaper  (c),  Malins,  V.-C,  said :  ''  The  allegation 
that  much  light  is  not  required  for  the  plaintiff's  rooms,  as  they 


(a)  1866,  L.  R.  2  £q.  238,  250.   (b)  1867, 16  W.  R.  887.   (c)  1872, 21  W.  R.  135* 
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[are  now  occapied^  does  not  affect  the  case.    If  he  thinks  fit  to    ^  Extent  of 
use  them  as  a  store-room^  it  is  no  reason  why  he  should  not  b^enj^eat. 
hereafter  employ  them  for  other  purposes  requiring  more  light.       z 
He  is  entitled  to  the  enjoyment  of  all  the  light  and  air  to  which       Shaper^ 
he  has  been  accustomed/' 

In  Ayn^ley  y.  Olover  (a),  Jessel,  M.  R.,  said,  that  the  opinion  Aynsley  y. 
of  Lord  Westbury  in  Jackson  v.  Buke  of  Newcastle,  was  not  law,  ^^<^^^* 
and  that  the  decision  of  Lord  Cranworth  in  Tates  y.  Jack  was 
entirely  in  conflict  with  it ;  and  Moore  ▼•  Hall  {b)  is  a  distinct 
modem  authority  to  the  same  effect. 

In  the  last-named  case,  which  was  an  action  for  obstructing  Mo(yre  r.  EaZL 
ancient  lights,  Cockbum,  C.  J.,  directed  the  jury  to  consider 
whether  any  sensible  diminution  of  light  to  the  plaintiff's  pre- 
mises had  been  occasioned  by  the  erection  of  the  defendant's 
premises,  so  as  to  make  them  less  available  either  for  occupation 
or  for  the  purposes  of  any  business  to  which  they  were  then  or 
might  thereafter  be  made  applicable ;  and  a  rule  for  a  new  trial 
on  the  ground  of  misdirection  was  discharged,  and  Martin  v. 
Ooble  expressly  dissent^ed  from. 

In  the  cases  above  cited,  the  amount  of  light  claimed  exceeded,  CUdm  to 
or  was  alleged  to  exceed,  the  amount  formerly  used  in  connection  amount  cl^ 
with  the  dominant  tenement.    In  others  the  question  has  arisen  %^ 
whether,  where  a  special  and  extraordinary  amount  of  light  has 
been  enjoyed  for  the  prescriptive  period,  any  special  right  is 
acquired. 

In  Lanfranchi  v.  Mackenzie  (c),  the  plaintiffs  sued  for  an  La^firaneMr. 
injunction  to  restrain  the  defendant  from  erecting  a  building  so  ^^'^^^*^' 
as  to  interfere  with  the  access  of  light  to  an  ancient  window  of  a 
room,  which,  for  the  last  fourteen  years,  they  had  used  as  a 
sample-room  for  examining  samples  of  raw  silk,  and  for  which 
they  required  an  extraordinary  quantity  of  light.  Malins,  V.-C, 
dismissed  the  suit  on  the  ground  that  there  was  no  such 
material  diminution  of  light  as  would  justify  the  Court  in 
interfering  if  the  room  were  used  for  the  ordinary  purposes  of 
business;  and  that  the  plaintiffs,  not  having  used  the  room 
as  a  sampling  room  for  the  period  of  twenty  years,  had  no 
claim  to  the  extraordinary  amount  of  light  which  was  required 

(a)  1874,  L.  B.  18  Eq.  548 ;  affirmed  L.  B.  9  Oh.  212. 
on  appeal,  10  Gh.  288 ;  of.  Kelk  y.  Pear-  (h)  1878,  L.  B.  8  Q.  B.  D.  178,  Cole- 

•on  (1871),  L.  B.  6  Ch.  809;   City  of  ridge,G.J.,and  Maniaty  and  Mellor,  JJ. 
lAmdon  Brewery  Co.  t.  Termant  (1873),  (c)  1807,  L.  B.  4  Eq.  421. 
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[for  that  porpose.  He  says:  ''If  there  be  a  particalar  user, 
and  the  quantity  of  light  claimed  for  that  is  such  as  would 
not  belong  to  the  ordinary  occupations  of  life^  a  person  who 
claims  that  extraordinary  quantity  of  light  cannot  establish  his 
right  to  it  unless  he  can  show  that  he  has  been  in  the  enjoy- 
ment of  it  for  twenty  years.  If  he  has  been  in  the  enjoyment  of 
an  extraordinary  user  for  twenty  years,  that  would  establish  the 
right  against  all  persons  who  had  reasonable  knowledge  of  it.  It 
has  been  argued  that  even  after  twenty  years  it  would  not  do  if 
the  person  had  not  knowledge  of  it.  It  is  not  necessary  to  say 
anything  on  that  subject.  I  think  there  is  great  force  in  the 
argument.''  His  Honour  cited  with  approbation  Martin  r.  Ooble ; 
but  his  decision  does  not  depend  on  the  law  there  laid  down^  that 
the  right  to  light,  so  far  as  regards  quantity,  depends  on  the  use  to 
which  the  building  lighted  by  the  window  has  been  visibly  applied. 

The  authority  of  the  above  dicta  was  questioned  ;  but,  in 
Dickinson  v.  Harbotile  (a),  Malins,  Y.-C,  adhered  to  his  opinion 
expressed  in  Lanfranchi  v.  Mackenzie,  and  held,  that  the  plaintiffs, 
not  having  used  the  rooms  for  the  special  purpose  of  drying 
tobacco  for  twenty  years,  could  not  claim  any  special  right  on 
that  account. 

But  in  an  Irish  case,  Maekey  v.  Scottish  Widows'  Society  (6), 
the  decisions  of  Y.-C.  Malins  were  dissented  from;  and  it  was  held 
that  if,  a  window  being  ancient,  the  dominant  owner  has  made  an 
actual  appropriation  of  light  for  a  particular  purpose,  although 
not  for  the  statutory  period,  he  is  entitled  to  be  protected  in  the 
enjoyment  of  the  light  for  that  purpose.  ''The  right,''  said 
Christian,  L.  J.,  "  is  to  an  average  maximum  of  the  light  which 
Nature  has  been  shedding  upon  the  window  for  twenty  years 
before  the  defendant  interrupted  it.  The  practical  appropriation 
of  that  light  may  be  more  at  one  time  and  less  at  another  at  the 
convenience  and  will  of  the  owner  of  the  dominant  tenement." 

This  view  is  undoubtedly  more  in  accordance  with  Tates  v. 
Jack  and  the  other  decision  cited  above,  than  is  the  dictum  of 
Malins,  Y.-C,  in  Lanfranchi  v.  Mackenzie;  and  the  later  de- 
cisions (c)  tend  in  the  same  direction. 


(a)  1873,  28  L.  T.,  N.  S.  186.  And 
10  an  nnreported  caao  of  Cartivright  y. 
Last  (1875),  C.  60  (a  dentist's  window). 

m  1877,  Jr.  B.  11  Kq.  641. 

(e)  Att.-Gen.  v.  Queen  Anne* 8  Gardens 
Mansions^  Ld.  (1889),  5  Times  L.  R.  430 ; 


Dicker  t.  Popham  (1890),  03  L.  T.  879; 
Lazarus  y.  Artistic  Photographic  Co.,  L. 
B.  (1897),  2  Ch.  214.  Ctrrhett  y.  Jonas, 
L.  B.  (1892),  8  Ch.  187,  is  a  ease  of 
implied  grant. 
As  to  what  oonstitates  an  actionable 
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[It  is  no  answer  to  a  suit  for  obstmction  of  light  that  the  Sabstitated 
plaintiff  has  obtained  as  mach  additional  light  in  another  direc-  ^^^^^' 
tion  as  the  defendant  is  abont  to  obstruct.  "The  right  is  a 
right  between  the  owner  of  the  dominant  and  the  owner  of  the 
servient  tenement*  He  has  a  right  to  as  much  light  over  his 
neighbour's  land  to  and  for  the  use  of  his  house  as  he  enjoyed 
twenty  years  ago,  and  the  neighbour  has  no  right  to  deprive 
Jiim  of  such  light,  because  the  owner  of  the  dominant  tenement 
hasj  either  by  purchase  from,  or  by  the  free  gift  of  any  other 
person,  or  by  the  operation  of  an  Act  of  Parliament,  obtained 
other  light  in  addition  to  that  to  which  he  had  a  prescriptive 
right  (a)." 

Neither  is  it  sufficient  for  the  person  who  obstructs  the  light  to  Glased  tilee. 
offer  to  patch  up  the  injury  he  is  doing  by  putting  glazed  tiles  in 
front  of  the  windows  in  question.  ''  A  person  who  wishes  to  pre- 
serve his  light  has  no  power  to  compel  his  neighbour  to  preserve 
the  tiles  or  a  mirror  (which  might  be  better),  or  to  keep  them 
clean  ;  nor  has  he  covenants  for  these  purposes  that  will  run  with 
the  land  or  affect  persons  who  take  without  notice.  And,  there- 
fore, it  is  quite  preposterous  to  say,  "  Let  me  damage  you,  pro- 
vided we  apply  such  and  such  a  remedy ''  (&).] 

By  the  laws  of  all  countries,  and  by  the  English  law  at  a  very  Easement  of 
early  period,  it  appears  that  an  action  would  lie  for  the  ob-  ^"*^?S?°*^ 
structing  of  ancient  lights  (c).     Although,  however,  by  the  civil  enjoyment. 
Jaw,  a  servitude  of  prospect  could  be  acquired  in  the  same 
manner  as  any  other  servitude,  the  law  of  England  recognizes  no 
such  right  (d),  except  by  express  grant  or  covenant.     Of  the 
existence  of  the  right  when  so  created  the  squares  in  London 
afford  well-known  instances.     The  validity  of  restrictions  thus 
imposed  is  fully  recognized  by  the  Lord  Chancellor  in  the  case 
of  Squires  v.  Campbell  (e). 

In  The  Attomey-Oeneral  v.  Doughty  (/),  a  motion  was  made  for  Att.-Gm.  r. 
an  injunction  to  restrain  the  defendant  from  proceeding  with  a  ^^^^v* 


onterference  with  ligbt,  and  as  to  the 
Bnppoeed  rale  as  to  the  angle  of  forty. 
-fiye  degrees,  see  below,  Part  VI.  Ohap.  I. 

(a)  Dyers*  Company  ▼.  King  (1870), 
L.  B.  9  Eq.  4S8. 

(b)  Per  Wood,  V.-O.,  in  Dent  r.  Aue- 
Hon  MaH  Co,  (1866),  L.  R.  2  Eq.  288, 
251.  Cf.  Mackey  ▼.  Scottiih  Widows* 
8oci€ty,  nbi  sap. 

(c)  Aldred^s  Case  (1611),  9  Rep.  58  b, 
and  caaes  there  cited. 


{d)  Aldred*8  Case,  nbi  sap. 

(e)  1836, 1  Mylne  A  Craig,  459.  [See 
Tulk  V.  Moxhay  (1848),  2  Phil.  774; 
Western  v.  M*Dermott  (1866),  L.  B.  2 
Ch.  72;  Piggott  V.  Stratton  (1849), 
Johns.  841 ;  McLean  v.  McKay  (1873), 
L.  R.  5  P.  G.  327.  A  grant  will  not 
be  manafaotared  oot  of  the  common 
corenant  for  qaiet  eo joyment :  Potts  t. 
Smith  (1858),  L.  R.  6  Eq.  311.] 

(/)  1788,  2  Yes.  sen.  452. 
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Easement  of  certain  bnilding  which  would  intercept  the  prospect  from  Gray's- 
^^J^^y  Inn  Gardens ;  and  the  report  states,  "  that  the  interposition  of 
enjoyment,  the  Gourt  was  desired,  not  on  the  foundation  of  a  nuisance^  but- 
on  a  long  enjoyment  of  right  to  this  prospect  by  this  Society^ 
which  right  had  been  admitted  formerly  by  parties  concerned  to 
dispute  it,  and  by  a  court  of  equity ;  namely,  in  1686,  when 
several  orders  on  petitions  were  made  by  Lord  JefEeries  to 
restrain  the  building  so  as  to  intercept  this  prospect:  and  the 
manner  of  defence  thereto  shows  this  right  of  the  Society  was 
not  disputed,  it  only  going  upon  this,  that  the  Court  was  imposed 
on  by  the  plans  shown.  That  rights  of  this  kind  have  been 
taken  notice  of,  appears  from  the  Act  of  Parliament  made 
for  adorning  Lincoln's  Inn,  where  the  parties  acquiesced  under 
sDch  a  right.''  Lord  Hardwicke,  however,  refused  to  grant  an 
injunction  before  answer,  saying,  ''I  know  no  general  rule  of 
common  law  which  says  that  building  so  as  to  stop  another's 
prospect  is  a  nuisance ;  was  that  the  case,  there  could  be  no  great 
towns,  and  I  must  grant  injunctions  to  all  the  new  buildings  in 
this  town.  It  depends  on  a  particular  right,  and  then  the  party 
must  first  hare  an  opportunity  to  answer  it.  As  to  the  orders 
made  by  Lord  Jefferies,  who  was  too  apt  to  do  things  in  an  extra- 
ordinary manner,  fortiter  in  modo  as  well  as  in  re,  they  were 
made  on  petition,  without  a  bill  filed,  and  those  I  lay  out  of  the 
case.  There  may  be  such  a  right  as  this,  as  in  the  case  of  the* 
Act  of  Parliament  touching  Lincoln's  Inn.  That  was  upon  agree-^^ 
ment  of  the  parties,  which,  if  shown  here,  it  would  be  different, 
or  if  there  was  ground  to  presume  such  an  agreement." 

[In  The  Fishmongers'  Company  v.  The  East  India  Company  {a\ 
Lord  Hardwicke  says,  ''  It  is  true  the  value  of  the  plaintiffs' 
house  may  be  reduced  by  rendering  the  prospect  less  pleasant ;. 
but  that  is  no  reason  to  hinder  a  man  from  building  on  his  own 
ground." 
Bight  to  liave  Similarly  in  Butt  v.  Imperial  Gas  Company  (6),  it  was  decided 
premiBea  seen  that  the  plaintiff  could  not  complain  of  the  erection  of  a  firasometer 

not  acqaired  ,  *  ° 

byenjoyment.  on  the  defendants'  premises  merely  on  the  ground  that  it  would 

prevent  the  plaintiff's  premises  and  name-board  from  being  seen 
from  the  high  road,  and  so  deprive  him  of  chance  customers* 
Apparently  the  name-board  had  not  stood  for  twenty  years;  but 
if  it  had,  the  decision  would  have  been  the  same  (c). 

(a)  1761, 1  DickenB,  163.  Cf.  Knowles  (6)  1866,  L.  B.  2  Ch.  158. 

y.  Hichardson  (1681),  1  Mod.  55.  (c)  See  8m\th  t.  Owen  (1866),  85  L.  J., 
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[And  conversely^  no  action  woald  lie  for  the  loss  of  privacy  or  Privacy, 
amenity  by  the  opening  of  windows  in  a  neighbouring  house  {a), 
or  a  public  road  over  neighbouring  lands  (&). 

Although  in  this  country,  owing  to  the  great  value  of  land  in  Law  of 
cities  and  the  small  extent  of  properties,  men  are  tenacious  ^^"^'^ 
of  every  ray  of  light,  and  go  through  an  immense  amount  of 
litigation  to  assert  their  right  to  it,  in  some  of  the  United 
States  of  America  (New  York,  Massachusetts,  South  Carolina, 
Maine,  Maryland,  Pennsylvania,  Alabama,  and  Connecticut)  the 
doctrine  of  the  English  law  does  not  prevail,  and  a  right  to  light 
cannot  be  acquired  by  prescription  or  implied  grant;  the  Courts 
there  applying  to  the  case  of  windows  the  reasoning  in  Webb  v. 
Bird  (c).  In  others  (Illinois,  New  Jersey  and  Louisiana)  the  rule 
of  the  English  law  is  adopted  (d).  It  is  argued  that  a  man  may 
easily  acquire  a  fringe  of  land  surrounding  his  house  to  supply 
himself  with  light  for  his  windows,  and  his  neighbour  may 
abstain  from  building  on  his  land  to  the  obstruction  of  his 
windows  for  a  number  of  years  for  reasons  other  than  because  he 
is  under  an  obligation  not  to  build.] 

By  the  civil  law,  the  servitude  **  ne  Inminibus  officiatur "  was  OMl  law. 
one  of  the  ordinary  urban  servitudes  (e) ;   a  similar  servitude 
also  existed  for  the  right  of  prospect  (/),  which  appears  to  have 
been  very  extensive. 


Ch.  317;  14  W.  B.  422 ;  and  per  Lord 
Blackburn  in  Dalton  t.  Angus  (1881), 
L.  B.  6  App.  Caa.  824. 

(a)  Chandler  t.  Thomgon  (1811),  8 
Camp.  80;  13  B.  B.  756;  of.  Potts  t. 
Smith  (1868),  L.  B.  6  Sq.  311,  at  p.  3ia 

(&)  See  Re  Penny  (1857).  7  £.  &  B. 
660 ;  Duke  of  Bucdeuch  ▼.  Metropolitaji 
Board  of  Works  (1870),  L.  B.  6  Ezob. 
221,  237.  Lord  Manners  t.  Johnson 
(1875),  L.  B.  1  Ch.  D.  673,  waa  a  oase 
of  ezpreaa  oovenant. 

(c)  Below,  p.  299.  "There  is,  I 
think,  no  prinoiple  upon  whioh  the 
modem  English  doctrine  on  the  subjecb 
of  lights  oan  be  supported.  It  is  an 
anomaly  in  the  law.  It  mmj  do  well 
enoagh  in  England,  and  I  see  that  it 
has  recently  been  sanctioned  with  some 
qnalificationa  by  an  Act  of  Parliament ; 
bnt  it  cannot  be  applied  in  the  growing 
cities  and  villages  of  this  conntrj  with- 
out working  the  most  mischievons  con- 
seqnencea.  It  has  nerer,  I  think,  been 
deemed  a  part  of  oar  law ;  and,  besides, 
it  would  be  difficult  to  prove  that  the 
rule  in  question  was  known  to  the  com- 
mon law  previous  to  the  19th  of  April, 


1775.  There  were  two  nisi  prius  de- 
cisions at  an  earlier  daj ;  but  the  doc- 
trine waa  not  sanctioned  in  Westminster 
Hall  until  1786,  when  the  case  of  Dar- 
win  V.  Upton  was  decided  by  the  K.  B. 
This  was  clearly  a  departure  from  the 
old  law." — Per  Bronson,  J.,  in  Parker  y. 
Foote,  19  Wend.  (N.  Y.)  809. 

id)  Washburn  on  Easements,  683. 
e)  Ciim  autem  servitus  imponitur — 
ne  luminihus  officiatur — ^hoc  mazim^ 
adepti  videmur,  ne  jus  sit  vioino,  invitis 
nobis,  altios  aodificare,  atque  ita  minnere 
lumina  nostrorom  esdifioiornm. — Dig.  8, 
2,  4,  de  serv.  pr»d.  nrb. 

( /)  Est  et  hsDC  servitus — ^neprospectni 
officiatur.— Dig.  8,  2,  3. 

Inter  servitntes,  ne  luminihus  offi^ia^ 
tur,  et  ne  proepectui  offendatur,  alind  et 
alind  observatur;  qodd  in  prospectn 
plus  quis  habet  ne  quid  ei  officiatur  ad 
gratiorem  prospeotnm  et  liberum :  in 
luminihus  autem  (non  offioere)  ne  lumina 
cojnsquam  obscnriora  fiant ;  quodcunque 
igitur  faoiat  ad  luminis  impedimentum, 
prohiberi  potest,  si  servitus  debeatur.-— 
Ibid.  15. 
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PARTICULAR   EASEMENTS. 


Air. 


Oases  of 
windmills. 


The  right  to  the  enjoyment  of  air  is,  generally  speaking,  at 
common  law,  governed  by  the  same  principles  as  those  which 
regulate  the  passage  of  light ;  [so  that,  while  no  right  can  be 
acquired  to  have  a  free  circulation  of  air  over  a  vacant  piece 
of  ground,  or  over  or  round  a  building  placed  upon  the  land  (the 
enjoyment  being  both  indefinite  and  practically  incapable  of 
being  interrupted)  (a),  the  right  to  the  access  of  air  to  a  house 
through  definite  apertures  opened  for  the  purpose  is  one  which 
can  apparently  be  acquired  by  user  at  common  law.] 

The  old  authorities,  indeed,  mention  a  singular  case  of  an  ease- 
ment of  this  kind,  which  might  have  the  effect  of  imposing  very 
extensive  restrictions  upon  the  owners  of  the  neighbouring  land. 

Winch,  J.,  said,  '^  That  where  one  erected  a  house  so  high 
that  the  wind  was  stopped  from  the  windmills  in  Finsbury  fi.elds, 
it  was  adjudged  that  it  should  be  broken  down  '^  (b). 

And,  again,  ''  in  an  assize  of  nuisance,  brought  because  levavit 
domum  ad  nocumentum  of  his  mill,  by  which  the  wind  is  stopped 
to  come  at  his  mill,  so  that  he  cannot  grind,  &c.,  and  the  jury 
find  that  the  defendant  has  erected  a  house  de  novo,  and  that 
only  two  yards  of  the  top  of  the  house  is  to  the  nuisance,  this  is 
found  for  the  plaintiff,  for  here  the  declaration  is  not  falsified 
(falsifie)  (c),  but  only  abridged,  and  the  judgment  shall  be,  that 
the  two  yards  be  dejected.''  M.  11  Jas.  1,  inter  Ooodman  and 
Oore  and  others,  adjudged  (d). 


(a)  Harris  v.  De  Pinna  (1886),  L.  E. 
33  Gh.  Diir.  238. 

(b)  Viner's  Abridge.  Nasanoe,  G.  pi. 
19.  [Taken  from  Winch's  Reports,  8, 
where,  in  what  professes  to  be  a  report 
of  the  prooeediogs  of  the  Oonrt  of 
Common  Pleas  in  E.  19  James  1,  it  is 
said :  **  Winoh  said  that  it  was  adjudged 
in  this  Court,  that  where  one  erected  a 
house  so  high  in  Finsbury  Fields,  hj  the 
windmills,  that  the  wind  was  stopped 
from  them,  that  it  was  ad  judged  in  this 
case  that  the  house  shall  be  broken 
down."  These  Reports  professing  to  be 
a  translation  of  the  judge's  own  notes, 
it  seems  strange  that,  io  stead  of  report- 
ing a  case,  he  should  record  an  anecdote 
told  by  himself  in  Court,  and  speak  of 
himself  in  the  third  person.  This  is 
explained  by  the  fact  mentioned  in  the 
preface  to  Benloe  and  Dalison,  that 
Winch's  Beports  are  improperly  ascribed 
to  that  learned  judge.] 

(e^  Thisis  erroneously  printed  "satis- 
fied '*  in  Yiner,  Nusanoe,  N.  2,  pi.  6. 


(d)  2  Belle's  Abr.  704,  Triall,  C.  pi. 
23.  [The  case  referred  to  by  Rolle  is 
reported  in  Gk>db.  221,  as  Trahem's  Case 
(C.  P.  11  James),  where,  in  an  assize  of 
nuisance,  the  plaintiff  showed  that  he 
had  a  windmill,  and  that  the  defendant 
built  a  house  so  as  it  hindered  his  mill. 
The  jury  found  that  the  defendant  built 
the  houae,  but  that  only  two  feet  of  it 
did  hinder  the  plaintiffs  mill,  and  was 
a  nuisance.  The  Court  (Hobart,  C.  J.) 
was  of  opinion  that  but  part  of  the 
house  should  be  abated,  viz.,  that  which 
was  found  to  be  a  nuisance. 

In  Ooodman  and  Qor^s  Case  (C.  P. 
10  Jas.  Godb.  189),  Goodman  brought 
an  assize  against  Gore  and  others  for 
erecting  two  houses  to  the  west  end  of 
his  windmill,  per  quod  ventus  impe- 
ditur,  Ac.  It  was  given  in  evidence 
that  the  houses  were  about  eighty  feet 
from  the  mill  in  height,  did  extend 
above  the  top  of  the  mill,  and  in  length 
were  twelve  yards  from  the  mill ;  and, 
notwithstan^g,  the  Court  (Coke,  C.  J.) 
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[Batj  in  view  of  the  later  decisions,  these  authorities  can  no    Baiement  of 

4onger  be  considered  good  law ;  and  the  right  acquired  by  aser  "'^' 

most  be  confined  to  the  access  of  air  throagh  a  definite  apertare. 

Thns^  in  Webb  v.  Bird  (a),  it  appeared  that  the  plaintiff's  wind-    Wehh  t.  BWd, 
mill  was  bailt  in  1829.     The  defendant,  in  1859  and  I860,  built 
a  school-house  within  twenty-five  yards  from  the  mill,  which 
-obstrncted  and  diverted  the  currents  of  air  that  would  otherwise 
have  passed  to  the  mill.     The  Court  of  Common  Pleas  held  that, 
as  the  plaintiffs  mill  was  erected  within  time  of  legal  memory, 
^here  could  be  no  prescription  at  common  law ;  nor  could  the 
^plaintiff  prescribe  under  the  Prescription  Act,  because  the  ease- 
ments contemplated  by  the  second  section  were  only  such  as  were 
4x}  be  exercised  upon  or  over  the   soil  of  an  adjoining  owner 
and  were  capable  of  interruption  (6).     The  Exchequer  Chamber 


•gdireoted  the  jury  to  find  for  tbe  defen. 

dftDt  (1861,  see  10  G.  B.,  N.  S.  278,  n.^ 

On  the  caaes  in  Rolle  and  Winch, 

WiUee,  J.,  obeeryes,  that  there  was  a 

•difliin<kion  between  ordinary  millB  and 

the  preeoriptiTO  right  which  the  lord  of 

.a  manor  had  to  compel  all  residents 
within  the  manor  to  g^nd  their  com  at 
-his  mill.    PriWleged  mills  of  that  de- 
scription had  peculiar  rights.     (10  G. 
B.,  N.  S.  285.) 

These  three  windmill  cases  may  per- 
h^fw  be  redaoed  to  one,  and  that  a  case 
considered  by  the  lawyers  of  the  time 
as  of  no  authority  on  the  sabject  of 
easements.  The  first  was  tried  before 
Coke,  O.  J.,  in  10  Jas.  1,  reported  by 
Godb.  189,  as  Ooodman  ▼.  Gore  and 
Others.  It  will  be  seen  by  the  report 
that  Lofd  Coke  displayed  a  disposition 
to  trip  the  plaintiff  up  on  a  point  of 
form,  a  circamstaoce  consistent  with 
the  fact  of  the  house  being  built  con- 
trary  to  a  royal  proclamation  which  he 
would  not  directly  oppose,  as  he  was 
then  on  his  preferment,  being  then 
Chief  Justice  of  the  Common  Pleas, 
and  soon  after  appointed  Chief  Justice 

-  of  the  King's  Bench.  His  opinion  of 
these  proclamations  may  be  seen  in  3 
Inst.  201,  "Of  Buildings,"  where  he 
says,  "  We  have  not  read  of  any  Act  of 
Tarliament  now  in  force  made  against 
the  excess  of  building,  or  touching  the 
order  or  manner  of  building ;  but  it  is 

.  a  wasting  evil  whereunto  some  wise 
men  are  subject."    Also  in  12  Bep.  7^. 

'  The  second  case  was  tried  the  following 
year  before  Hobart,  C.  J.,  and  brought 
to  a  more  successful  issue.    It  is  cited 

'hj  BoUe  as  Ooodman  t.  Oore  i  the  same 


as  that  given  to  the  first  by  Gtodbolt. 
BoUe  does  not  refer  to  Godbolt,  and 
probably  took  the  case  from  his  own 
notes  before  Godbolt  was  published. 
Godbolt  was  published  in  1662,  when 
Bolie  was  Chief  Justice  of  the  Upper 
Bench.  Winch,  eight  years  afterwards, 
says  that  such  a  case  had  been  ad- 
judged in  the  Common  Pleas,  and  his 
description  of  the  case  fits  the  cases  in 
Godbolt.  As  to  the  authority  of  the 
windmill  case,  it  is  mentioned  neither 
by  Coke  nor  Hobart.  Coke  in  his 
chapter  on  buildings  (3  Inst.  201),  says, 
''Also  the  common  law  prohibits  the 
building  of  any  edifice  to  the  common 
nuisance  or  to  the  nuisance  of  any  man 
in  his  house,  as  the  stopping  up  of  his 
Ughtf  or  to  any  other  prejudice  or 
annoyance  of  him."  Bolle  does  not 
abridge  it  under  the  head  of  "Nusance^** 
where  he  abridges  the  judgment  of 
Wray,  C.  J.,  in  Aldred's  Case,  as  to  the 
stoppage  of  air  to  windows,  but  under 
the  head  of  *'  Trial"  as  an  authority  for 
the  position  that  where  a  plaintiff  de- 
clares that  a  whole  building  is  a  nui- 
sance, and  the  jury  find  part  only  to  be 
so,  the  action  shall  not  entirely  fail. 

In  old  maps  of  London,  a  row  of 
windmills  appears  on  the  heights  to  the 
north  of  London.  Probably  in  the  time 
of  King  James  it  was  thought  an  alarm- 
ing circumstance  as  affecting  the  supply 
of  food  to  the  city,  that  any  one  should 
build  so  near  them  as  to  take  the  wind 
from  their  sails. 

(a)  1861—3,  10  C.  B.,  K.  8.  268 ;  13 
C.  B.,  N.  S.  841. 

(b)  See  above,  p.  211. 
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EaMment  of   [agreed  with  the  Common  Pleas  that  the  right  to  the  passage  of 
*^'  air  was  not  a  right  to  an  easement  within  the  meaning  of  2  &  S 


Webb  T.  Bird.  YfiW.  4,  c.  71,  8.  2  J  and  held,  further,  that  the  claim  could 
not  be  supported  upon  the  presumption  of  a  grant  arising  from 
the  uninterrupted  enjoyment  as  of  right  for  a  certain  term 
of  years,  because  they  thought,  in  accordance  with  the  judgment 
of  the  House  of  Lords  in  Ohaaemore  v.  Rieharda  (a),  that  the 
presumption  of  grant  from  long-continued  enjoyment  only  arose 
where  the  person  against  whom  the  right  was  claimed  might  have 
interrupted  or  prevented  the  exercise  of  the  subject  of  the 
supposed  grant ;  and  in  the  case  of  the  windmill,  it  would  be,  if 
not  absolutely  impossible,  yet  so  difficult  to  prevent  the  exercise 
of  the  right  claimed,  that  no  presumption  of  a  grant,  or  easement 
in  the  nature  of  a  grant,  could  be  founded  upon  the  non* 
interruption  of  the  exercise  of  the  alleged  right  by  the  person 
against  whom  it  was  claimed.  Blackburn^  J.,  said  that  he 
wished  to  guard  against  its  being  supposed  that  anything  in  the 
judgment  affected  the  common  law  right  that  might  be  acquired 
to  the  access  of  light  and  air  through  a  window. 
Bryant  v.  In  Bryant  v.  Lefever  (6),  the  plaintiff  and  the  defendants  were 

Lefever.  occupiers   of    adjoining  houses,   which  had    remained  in  the 

same  condition  for  some  thirty  or  forty  years.  The  defendants^ 
in  rebuilding  their  house,  carried  up  the  building  much  beyond 
its  former  height^  and  stacked  timber  on  the  roof,  thereby 
causing  the  plaintiff's  chimneys  to  smoke  whenever  he  lighted 
fires.  The  plaintiff  claimed  a  right  to  have  the  free  access  of  air  - 
to  his  chimneys,  and  added  a  claim  in  respect  of  nuisance*  The 
facts  being  proved,  Lord  Coleridge,  C.  J.,  gave  judgment  for 
the  plaintiff;  but^  on  appeal,  judgment  was  entered  for  the 
defendants  on  the  authority  of  Webb  v.  Bird. 

The  allegation  of  nuisance  was  disposed  of  by  the  answer,  that 
the  smoke  was  produced  by  the  plaintiff. 

As  to  the  claim  to  the  access  of  air,  the  Lords  Justices  held 
that  there  was  no  natural  right  to  such  access  ;  for  the  establish- 
ment of  such  a  right  would  prevent  every  adjoining  owner 
from  making  a  reasonable  nse  of  his  land.  Neither  could  the 
right  be  acquired  by  prescription  at  common  law, — ^for  the 
building  of  a  house  did  not  increase  the  natural  right  in  respect 


(a)  1859,  7  H.  Ld0.  Gas.  849.  Chaatey  ▼.  Aekland,  L.  B.  (1895),  2  Ch. 

(b)  1879,  L.  B.  4  0.  P.  Div.  172.    Cf.      389;  (1897),  A,  0. 156. 
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^of  the  land;  nor  by  the  doctrine  of  lost  grant, — whicli  was  only    Basement  of 
ancillary  to  common  law  prescription ;  nor  under  the  Prescription  ^"' 

Act,  which  did  not  apply  to  air.  The  claim  was  vagne  and 
uncertain,  and  the  enjoyment  incapable  of  being  intermpted 
by  any  reasonable  means.  Lord  Jostice  Cotton  added  that  "  it 
was  unnecessary  to  say  whether^  if  the  nnintermpted  flow  of  air 
through  a  definite  aperture  or  channel  over  a  neighbour's 
property  had  been  enjoyed  as  of  right  for  a  sofficient  period, 
a  right  by  way  of  easement  could  be  acquired  ^'  (a). 

On  the  other  hand,  in  Moaeley  v.   Bland,  cited  in  Aldred^s  Air  through 
{jObb  (6),  Wray,  C.  J.,  said  that,  for  stopping  as  well  of  the  whole-  ^^^  ^'^^ 
:8ome  air  as  of  light,  action  lies  and  damages  shall  be  recovered  ;  Bland, 
for  both  are  necessary.     And,  if  the  stopping  of  the  whole- 
some air,  &c.,  gives  cause  of  action,  &  fortiori  an  action  lay 
IB  the  case  at  bar  for  infecting  and  corrupting  the  air.     This 
judgment  is  thus  abridged  by  BoUe  (c) : — ^The  stoppage  of 
salubrious  air  is  a  nuisance  as  well  as  the  stoppage  of  light. 

In  Q-ale  v.  Abbott  {d),  and  Dent  v.  Auction  Mart  Compa/ny  (a),  Oaley.Ahhott. 
injunctions  were  granted  to  remove  and  prevent  impediments  to 
ventilation.  In  the  first  case  the  defendant  was  ordered  to 
remove  a  skylight  which  he  had  placed  over  his  yard,  and  which 
materially  impeded  the  passage  of  air  to  the  window  of  the 
plaintifPs  back  kitchen.  It  was  by  that  means  alone  that  a 
thorough  ventilation  existed  to  the  plaintiff's  house,  and  the 
benefit  therefore  was  not  inappreciable.  In  the  other  case,  Denty, 
Wood,  V.-C,  says :  "  There  is  a  staircase  lighted  in  a  certain  ^JJ^^^''''* 
manner  by  windows,  which  when  open  admit  air.  The  defendants 
are  about  to  shut  up  these  windows,  as  in  a  box  with  the  lid  off, 
by  a  wall  about  eight  or  nine  feet  distant,  and  some  forty-five 
ieet  high ;  and  in  that  circumscribed  space  they  purpose  to  put 
three  water-closets.  There  are  difficulties  about  the  case  of  air 
as  distinguished  from  that  of  light.  But  the  Court  has  interfered 
to  prevent  the  obstruction  of  all  circulation  of  air;  and  the 
introduction  of  three  water-closets  into  a  confined  space  of  this 
description  is,  I  think,  an  interference  with  air  which  this  Court 
will  recognize  on  the  ground  of  nuisance.  This  is,  perhaps,  the 
proper  ground  on  which  to  place  the  interference  of  the  Court, 

(a)  Cf.  Harm  ▼.  De  Pinna  (1885),  L.  (c)  2  Bol.  Abr.  141,  NaianB,G.,  pi.  16. 
B.  33  Ch.  Div.  238.  (d)  1862,  8  Jor.,  N.  S.  987. 

(b)  1738^  9  Bep.  68  b.  {e)  1866,  L.  R.  2  Eq.  238. 
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Easement  of 
air. 

Air  through 
windows. 

Johnson  ▼• 
WyaU. 


Baxter  v. 
Boioer. 


Hall  ▼. 
Lichfield 
Brewery 
Company, 


Bass  V, 
Gregory, 


Bight  to  pre- 
vent aooess  of 
impure  air  or 
water  not  an 
easement. 


Custom  of 
London. 


[althoogh  in  decrees  the  words  light  and  air  are  often  inserted^ 
together,  as  if  the  two  things  went  pari  passu.'' 

In  Johnson  v.  Wyatt  (a),  an  injunction  to  restrain  the  obstmc-^ 
tion  of  air  coming  to  ancient  windows  was  refused  by  the  Lords^ 
Justices,  on  the  ground  that  the  obstruction  would  be  casual 
and  temporary  only,  depending  on  the  direction  of  the  wind. 

In  Baxter  v.  Bower  (b),  an  injunction  had  been  granted  by 
Bacon,  Y.-C,  against  permitting  so  much  of  a  shed  to  remain  as- 
wonld  intercept  the  passage  of  light  and  air  to  the  windows  of 
the  plaintifPs  chapel.  The  Lords  Justices  on  appeal  struck  out 
of  the  order  so  much  as  related  to  air;  but  no  reasons  are  given 
in  the  report. 

In  Hall  y.  Lichfield  Brewery  Company  (c),  the  plaintiff  had, 
for  upwards  of  thirty  years,  enjoyed  a  free  access  of  air  to  his 
slaughter-house  through  two  apertures.  Fry,  J.,  said,  that  the 
right  to  the  access  of  air  could  undoubtedly  be  acquired  at 
common  law,  not  by  prescription,  but  by  an  implied  coyenant. 
In  the  case  of  a  dwelling-house  the  covenant  was  ''not  to 
interrupt  the  free  use  of  salubrious  air."  In  the  case  before  him, 
the  implied  covenant  was  ''  not  to  interrupt  the  free  access  of  air 
suitable  for  the  purpose  of  a  slaughter-house.''  His  Lordship 
gave  damages  for  the  injury. 

In  Base  v.  Gregory  (d),  the  plaintiffis  succeeded  in  establishing 
a  prescriptive  right  to  ventilate  their  cellars  by  means  of  a  shaft- 
communicating  with  a  disused  well  owned  by  the  defendant. 

Aldin  V.  Latimer  Ola/rk  {e)  is  a  case  of  implied  grant  of  thet 
access  of  air  to  timber  sheds.] 

It  may  be  observed  here,  that  the  right  to  a  lateral  passage 
of  air^  as  well  as  to  a  flow  of  water,  superadds  a  privilege  to  the 
ordinary  rights  of  property,  and  is  quite  distinct  from  that  right 
which  every  owner  of  a  tenement,  whether  ancient  or  modem, 
possesses  to  prevent  his  neighbour  transmitting  to  him  air  or 
water  in  impure  condition ;  this  latter  right  is  one  of  the 
ordinary  incidents  of  property,  requiring  no  easement  to  support 
it^  and  can  be  countervailed  only  by  the  acquisition  of  an. 
easement  for  that  purpose  by  the  party  causing  the  nuisance  (/)» 

By  the  custom  of  London,  a  man  might  rebuild  his  house,  or 


(a)  1863, 2  De  G.,  J.  A  S.  18 ;  9  Jar., 
N.  8.  Iddd. 

(b)  W.  N.  1876, 11, 166. 

(c)  1880,49  L.J.,Gh.665s  43L.T.880. 


(d)  1890,  L.  B.  25  Q.  B.  D.  481. 
e)    L.  B.  (1894),  2  Ch.  437. 
/)  [Of.  as  to  water,  above,  p.  283.2 
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other  edifice,  upon  the  ancient  foandation  to  what  height  he 
pleased^  though  thereby  the  ancient  windows  or  lights  of  the 
adjoining  honse  were  stopped,  if  there  were  no  agreement  in 
writing  to  the  contrary  (a). 

In  all  cases  where  the  right  is  claimed  vmder  the  statute^  a 
justification  of  a  disturbance  by  force  of  this  custom  is  taken 
away  by  the  express  enactment  of  the  statute  (s.  3),  ''any  local 
custom  or  usage  notwithstanding  '^  (6). 


Easement  of 
air. 


(a)  Com.  Dig.  London,  N.  (5) ;  Win* 
aUkfOey  ▼.  Lee  (1818),  2  Swans.  289. 

(b)  Since  so  decided  in  SaUertf  Com- 
pany  t.  Jay  (1842),  3  Q.  B.  109 ;  2  Gale 
&  D.  414;  [and  by  the  Oonit  of  Bx- 
cheqner  Chamber,  l^ruseott  t.  Merchant 
Taylors'  Company  (1866),  11  Exch.  855; 
see  Co<^[>er  y.  Huhhuek  (1862),  12  C.  B., 
N.  S.  456 ;  Tatee  v.  Jack  (1866),  L.  B. 
1  Ch.  299 ;  Dent  t.  Auction  Mart  Com" 
pany  (1866),  L.  B.  2  Eq.  249. 

In  the  Currier^  Company  t.  Corhett 
(1865)  (11  Jnr.,  N.  S.  719),  it  was 
argued,  from  air  not  being  mentioned  in 


sect.  3  of  the  PresoripUoa  Act,  that  the 
custom  of  London,  as  to  bnilcUng  on  an 
ancient  foundation,  was  not  aitecied  by 
it  so  far  as  it  related  to  the  obstraotion 
of  air,  and  a  formal  objection  was  made 
to  a  decree  of  the  Vice-chancellor  for 
an  injunction  on  this  ground.  Turner, 
L.  J.,  said  that  he  should  not  be  disposed 
to  come  to  any  decision  upon  it  without 
some  further  eTidenoe  of  the  custom  of 
the  city  extending  to  air,  as  well  as 
light,  of  which  there  was  no  eyidenoe. 
See,  too,  Dickineon  t.  Earhoitle  (1873), 
28  L.  T.,  N.  B.  186.] 


CHAPTEK    III. 


WAYS. 


Bights  of  way  are  at  once  the  most  familiar  and  important  of 
the  class  of  affirmative  easements  which  impose  npon  the  owner 
of  the  servient  tenement  the  obligation  to  submit  to  something 
being  done  within  the  limits  of  his  own  property. 


Ways  noil' 
oontinuoos 
scumnonts. 


Way  to 

ohnreh. 


Bights  of  this  nature  are,  in  their  exercise,  intermittent ;  falling 
within  the  division  of  non>continaons  easements  already  alladed 
to.  These  rights  are  in  their  extent  susceptible  of  almost  infinite 
variety :  they  may  be  limited  both  as  to  the  intervals  at  which 
they  may  be  used— as  a  way  to  church  (a),  and  the  actual  extent 
of  user  authorized — as  a  foot-way^  horse-way^  or  carriage-way. 


(a)  Viner's  Abr.  Nnieanoe  H.,  15, 
oitiog  20  Abb.  18 ;  33  H.  6,  26. 

[The  Year  Books  oited  in  YiDor  relate 
to  a  private  way  to  a  oharch  apparten- 
ant  to  the  hoase  of  a  parishioner,  and 
to  the  same  effect  is  Brooke's  Abr. 
Ghimyne,  pi.  2,  oited  Com.  Dig.  Chimin. 
D.2. 

Bnt  there  may,  it  seems,  be  another 
description  of  way  to  a  oharch  for  all 
the  inhabitants  of  the  parish  by  oastom 
(see  above,  pp.  3, 152).  To  this  desorip- 
tion  of  way  the  following  authorities 
refer :— F.  N.  B.  183,  n.  (427).  A  man 
shall  not  have  a  writ  of  assize  of  nais- 
anoe  for  a  way  to  a  charoh,  beoanse  he 
has  no  freehold  in  the  church.  4  Sdw. 
8  Nuisance,  8.  Hill  v.  Bedoe,  16  James, 
2  Bol.  Rep.  41 ;  2  Bol.  Abr.  287,  Pro. 
hibition,  F.,  pL  48 ;  Yin.  Abr.  Prohibi- 
tion, F.,  pi.  48,  between  the  churoh- 
wardens  of  Bithome  and  Bowe.  The 
chnrohwardens  sued  in  the  Spiritual 
Court  for  a  way  to  the  ohuroh,  which 
they  claimed  to  appertain  to  all  the 
parishioners  by  prescription.  The  de- 
fendant denying  the  prescription,  a  pro- 
hibition was  granted.  Smith  t.  Bennettf 
15  Gar.,  Maroh,  45,  pi.  70;  2  Eol.  Abr. 
286,  Prohibition,  F.  47  ;  Vin.  Abr.  Pro- 
hibiiion,  F.  47.  Brackley  and  Cooke 
said,  a  libel  may  be  in  the  ecclesiastioal 


court  for  not  repairing  a  way  that 
leadeth  to  a  charoh,  but  not  for  not 
repairing  a  highway.  These  oases  are 
referred  to  by  Aylifle  (Par.  488)  and 
Gibson  (Cod.  298)  as  authorities  that 
the  right  to  a  ohuroh  path,  or  the  obli- 
gation to  repair  it,  are  within  the  juris- 
diction  of  the  ecclesiastioal  court  (see 
also  Walter  v.  Montague,  I  O&rt.  261 ; 
1  Bam,  Eoc.  Law,  81^5).  In  AtLstin*8 
Case  (H.  23  &  24  Car.  2 ;  1  Vent.  189), 
Lord  Hale  says,  '*  If  a  way  lead  only  to 
a  ohuroh,  to  a  private  house  or  to  fields, 
'tis  a  private  way."  In  1  hrower's  Case 
(P.  24  Gar.  2  ;  1  Vent.  208),  the  de- 
fendant  was  indicted  for  stopping  a 
common  footway  to  the  church  at 
Whitby.  It  was  objected,  that  an  in- 
dictment would  not  lie  for  a  nuisance 
to  a  church  path,  but  suit  might  be  in 
the  ecclesiastical  court,  and  that  the 
damage  was  private  and  conoemed  only 
the  parishioners.  Lord  Hale  says,  if 
this  were  a  common  footway  to  the 
ohuroh  for  the  parishioners,  the  indict- 
ment would  not  be  good,  for  then  the 
nuisauce  would  extend  no  further  than 
the  parishioners,  for  which  they  have 
their  particular  suits  (see  also  per 
Dodderidge,  J.,  8ury  v.  Pigott^  3  Bulst. 
340;  and  per  Willes,  G.  J.,  Drake  v. 
Wiglesworth,  Willes,  658).    Beferring 
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Ways  non- 
ooDtiiiaoaa 
easements. 


Thos,  a  way  may  be  granted  for  agrioaltaral  purposes  only  (a), 
or  for  the  carriage  of  coals  only  {b),  or  for  the  carriage  of  all 
other  articles  except  coals  (c). 

The  civil  law  also  recognized  the  validity  of  sach  modified 
rights  {d). 

Like  other  easements,  rights  of  way  may  be  acquired  by  nser.  Degrees  of 
Bat  as  sach  nser  is  not  continaons  and  may  vary  at  different  ^^^"^ 
times,  great  difficulties  are  presented  both  in  law  and  in  fact  in 
determining  the  amount  of  right  conferred  by  it;  though  the 
maxim,  ''  omne  majus  continet  in  se  minus/'  seems  equally  ap- 
plicable here  as  in  other  cases.  The  real  difficulty  is  to  ascertain 
what  constitutes  the  relative  majus  and  minus  in  rights  of  this 


to  these  oases,  it  is  said  in  Bao.  Abr. 
(Highways,  A.),  that  a  way  to  a  parish 
ohoroh,  or  to  the  oommon  fields  of  a 
town  or  to  a  Tillage  whioh  terminates 
there,  may  be  oaUed  a  private  way, 
beoanse  it  belongs  not  to  all  the  kingps 
snbjeots,  hot  only  to  the  partioolar  in. 
habitants  of  snoh  parish,  hoase,  or  Til- 
lage, each  of  whom,  as  it  seems,  may 
have  an  action  for  a  nnisanoe  therein. 
But  in  Fineum  t.  Hovenden  (Cro.  El. 
664),  where  a  way  was  claimed  for  all 
the  inhabitants  of  the  city  of  Canter, 
bury,  it  was  held,  that  without  a  special 
grief  shown  by  the  plaintiff,  an  action 
lies  not,  and  a  case  of  Westbury  t.  Povfel 
is  there  referred  to  of  an  action  hanng 
sncoeeded  by  an  inhabitant  of  Soath- 
wark  for  an  obstmction  of  a  watering- 
place  common  to  the  inhabitants  of 
Sonthwark. 

On  the  aathority  of  this  case  of  We$t~ 
bury  T.  Poioel,  it  was  held  in  Harrop  t. 
Hirtt  (1868,  L.  B.  4  Ex.  43),  that  the 
plaintiifli^  who,  in  common  with  other 
inhabitants  of  a  district,  enjoyed  a 
cnstomary  right  to  haTC  water  from  a 
spent  for  domestic  purposes,  were  en- 
titled to  an  action  for  diTerting  the 
water  without  proof  of  special  damage. 

A  right  of  way  cannot  be  claimed  by 
parishioners  by  dedication  within  time 
of  memory.  In  Vettry  of  Bermondsey  t. 
Brown  (1865,  L.  B.  1  Eq.  204),  Bomilly, 
M.  B.,  says,  *'  I  do  not  donbt  a  parish 
might  possess  as  priTate  property  a 
right  of  way  as  this  ten-foot  way  in 
the  same  manner  as  they  might  possess 
a  field,  bat  it  most  be  by  grant  from 
the  owner  of  it;  neither  do  I  donbt 
that,  if  sach  a  nse  was  conferred  on  the 
parishioners,  a  dedication  to  the  pnblio 
would  not  be  presumed  without  cogent 
oTidence.    A  dedication  to  the  puish 


by  the  owner  of  the  soil  cannot  be  pre- 
sumed. A  dedication  from  user  can 
only  be  presumed  in  faTOur  of  the 
public  generally,  and  not  in  faTOur  of 
the  inhabitants  of  a  particular  parish. 
This  is  laid  down  in  PooU  t.  Hu$kin8on 
(1848, 11  M.  A  Yf.  827).  and  u  unques- 
tionable law."  (Page  215.)  Moungey 
T.  I$may  (1863,  1  U.  A  0.  729)  is  an 
authority  that  snoh  a  way  may  be 
claimed  by  immemorial  custom,  but 
not  by  prescription  under  the  Prescrip- 
tion Act.     (8  H.  A  0.  486.) 

Interference  with  a  pathway  forming 
part  of  the  parish  churchyard  is  action- 
able in  the  Eoolesiastioal  Oourt,  and 
the  High  Court  will  not  entertain  juris- 
diction. Batten  t.  Gedge  (1889),  L.  B. 
41  Ch.  D.  607.] 

(a)  Reignoida  t.  Bdioarda  (1741), 
WiUes,  282.    See  below,  p.  317. 

(6)  Iveson  t.  Moore  (1700),  1  Ld. 
BaTm.  486 ;  8.  C,  1  Salk.  15. 

(c)  Marquis  of  Stafford  t.  Coyney 
(1827),  7  B.  A  0. 257 ;  31 B.  B.  186.  See 
also  Jackson  t.  Staciy  (1816),  Holt,  K. 
P.  C.  455;  17  B.  B.  668;  lT(ymlin  t. 
Fidler  (1681),  1  Mod.  27  ;  Bidder  t. 
N(yrth  Staffordshire  Bail  Co,  (1878),  L. 
B.  4  Q.  B.  DiT.  412.] 

(d)  Modum  adjici  serTitutibus  posse    Vestry  of 
constat!    Tcluti    quo   genere    Tehiculi   BemKmdsey 
agatur,  (toI  non  agatur,)  Teluti  nt  equo   t.  Brown. 
dnntaxatj  tcI  nt  certum  pondns  Tchatur, 

Tel  grex  ille  transdncatur,  aut  carbo 
portetur.  Interralla  dierum  et  horarum 
non  ad  temporis  causam  sed  ad  modum 
pertinent  jure  constitutsB  senritutis.^ 
Dig.8,  ],4,§§1,  2,  deserr. 

Usus  serTitutnm  temporibus  secern! 
potest;  fort^  ut  quis  post  horam  tertiam 
usquo  in  horam  decimameo  jure  utatur, 
Tel  ut  altemis  diebus  utatur. — ^Ibid.  5> 

§1. 
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DegreMof 

ways. 


Iter. 

Aotns. 

Via. 


Extent  of 
right  a  qnes. 
tion  for  the 
jury. 


natnre.  A  man  may  allow  the  passage  of  foot  passengers  and 
carriages  near  his  hoose,  and  yet  ref  ase  permission  to  drive  cattle 
along  the  same  road. 

Lord  Coke,  citing  the  authority  of  Fleta  and  Bracton  (a),  says^ 
"  There  are  three  kinds  of  ways :  first,  a  foot-way,  which  is  called 
iter,  quod  est  jus  enndi  vel  ambnlandi  homini ;  and  this  was  the 
first  way.  The  second  is  a  foot-way  and  a  horse-way,  which  is 
called  actus,  ab  agendo;  and  this  vulgarly  is  called  pack  and 
prime  way,  because  it  is  both  a  foot-way,  which  was  the  first  or 
prime  way,  and  a  pack  or  drift  way  also.  The  third  is  via,  or 
aditus,  which  contains  the  other  two,  and  also  a  cart- way,  &c.; 
for  this  is  jus  eundi,  vehendi,  et  vehiculum  et  jumentum 
ducendi"  (6). 

The  distinctions  here  taken  by  Lord  Coke,  which,  in  the  terms 
used  at  all  events,  correspond  with  the  definitions  of  the  civil  law, 
appear  to  be  of  no  practical  utility.  If  this  division  into  three 
classes  were  rigorously  observed,  the  second  comprehending  the 
rights  peculiar  to  the  first  class,  and  the  third  those  both  of  the 
second  and  first,  it  is  obvious  that  the  establishment  of  a  right 
to  do  any  one  of  the  things  comprised  in  a  superior  class  would 
at  the  same  time  establish  a  right  to  do,  not  only  all  the  acts 
comprised  in  the  inferior  classes,  but  also  all  the  other  acts  com- 
prehended in  that  class  of  which  it  forms  but  a  single  instance. 
But  such  is  clearly  not  the  case  by  the  law  of  England,  in  which 
it  has  been  expressly  decided  that  a  right  which,  adopting  Lord 
Coke's  definition,  is  of  the  highest  class,  as,  for  instance,  a  right 
to  drive  carts,  does  not  of  necessity  include  the  right  to  drive 
cattle,  ranged  by  him  in  the  subordinate  class  (c). 

Although  Lord  Coke  has  made  use  of  the  same  terms  as  the 
civil  law  in  distinguishing  the  several  kinds  of  way,  yet  he 
appears  by  no  means  to  have  attached  the  same  meaning  to 
them.  Thus,  the  jas  eundi  of  the  civilians,  comprised  in  the 
first  class,  included  the  right  of  riding  on  horseback  as  well  as 
that  of  walking  (d) ;  the  actus  also  appears  to  be  more  extensive. 


n 


Go.  Idtt.  66  a. 

The  text  of  the  oiTil  law  is  as 
follows : — Iter  est  JQS  eundi  ambalandi 
homini,  non  etiam  jumentntn  agendi 
(▼el  TehicDlum).  Actus  est  jas  agendi 
▼el  jamentam  yel  ▼ehioalam.  Ita  qai 
habet  iter,  actnm  non  habet;  qai  aotam 
habet,  et  iter  habet,  (eoqae  ati  potest,) 
etiam  sine  jamento.  Via  est  jns  enndi 
et  agendi  ec  ambalandi ;  nam  et  iter  et 


aotam  via  in  se  continet. — Inst.  2,  8, 
pnef. 

(c)  BdUard  ▼.  Dyson  (1808),  1  Taant. 
279;  9B.B.770;  Cowling  v,  Higginson, 
(1838),  4  M.  A  W.  250;  Higham  ▼. 
Rabett  (1839),  5  Bing.  N.  0. 622 ;  S.  C, 
7  Soott,  827.    [See  below.] 

(d)  Iter  est  enim  qaa  qais  pedes  vel 
eqaes  oommeare  potest. — Dig.  8,  3,  12, 
de  serv.  preod.  rust. 


WAYS.  807 

«8  comprising  a  right  of  passage  for  some  species  of  carriage      Extent  of 
«(yehicnlam  dacere),  though  in  what  precise  manner  this  right   ^o^  fo^t^e' 
was  to  be  exercised  appears  to  be  doabtfol  (a) ;  as,  unless  some        janr. 
restriction  is  put  upon  this  right,  great  difficulty  must  exist  in 
ascertaining  the  precise  distinction  between  actus  and  via. 

To  remove  this  difficulty,  one  commentator  (h)  has  suggested 
that  "the  actus  gave  a  right  of  passage  only  to  a  small  cart  or 
•other  vehicle  drawn  or  pushed  by  the  hand,"  thus  making  the. 
distinctions  of  the  civil  law  more  in  accordance  with  those  laid 
down  by  Lord  Coke. 

Lord  Stair  in  his  ''Institutes/'  after  remarking  that  by  the  Lori Stair, 
•civil  law  the  greater  right  of  way  comprehends  the  lesser,  ^^Jh 
"  Our  custom  sticketh  not  to  this  distinction,  but  measureth  the 
way  according  to  the  end  for  which  it  was  constituted,  and  by 
the  use  for  which  it  was  introduced,  as  having  only  a  foot  road, 
•or  a  road  for  a  horse,  to  be  led  or  ridden  upon,  or  only  a  way  for 
leading  of  loads  upon  horseback,  or  a  way  for  leading  of  carts, 
•or  a  way  for  driving  of  cattle,  and  is  observed  accordingly  "  (c). 

In  Ballard  v.  Dyson  (d),  which  was  an  action  of  replevin,  the  Ballard  t. 
defendant  avowed  taking  a  heifer  damage  feasant,  and  issue  was  ^'^^ 
joined  upon  a  plea  in  bar  of  "  a  right  of  way  to  pass  and  repass 
with  cattle  from  a  public  street  through  and  along  a  certain  yard 
and  way  adjoining  to  the  said  place,  in  which,  &c.,  towards  and 
nnto  certain  premises  in  the  plaintifiPs  occupation  as  appurtenant 
thereto.''  On  the  trial  it  appeared  that  the  plaintiffs  building 
had  anciently  been  a  bam,  but  had  not  been  used  as  such  for  a 
great  many  years ;  that  the  folding-doors  of  it  opened,  not  to  the 
plaintiff's  yard,  but  to  a  highway ;  for  many  years  it  had  been 
converted  to  the  purposes  of  a  stable ;  the  last  preceding  occupier, 
who  was  a  pork  butcher,  had  used  it  as  a  slaughter-house  for 
slaughtering  his  hogs ;  and  the  present  occupier,  who  was  a 
butcher,  used  it  as  a  slaughter-house  for  slaughtering  oxen.  The 
yard  in  question,  along  which  the  right  of  way  to  these  premises 
was  claimed,  was  a  narrow  passage  bounded  by  a  row  of  houses 
on  each  side,  the  doors  of  which  opened  into  it :  when  a  cart  and 
horse  was  driven  through  it,  the  foot  passengers  could  not  pass 

(a)  AotnB  yero  abi  et  armeota  traji-      jadgment  in  Dyce  y.  Lady  James  Hay^ 
cere  et  vehioolnm  daoere  lioeat. — Ibid.       1  M*Q.  So.  Ap.  306,  as  to  the  aooommo- 

[Qai  aotam  habet,  et  plaostram  da-  dation  of  a  preBcriptiye  right  to  new 

oere  et  armenta  agere  potest.— Ibid.  7.]  inrentiona]. 

(b)  Bynkenhoek.  (d)  180S,  1  Taant.  279 ;  9  R.  B.  770. 
(e)  Book  II.  tit.  7,  §  10;  [see  the 
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Extent  of      the  carriage,  but  were  compelled,  on  account  of  the  narrowness,. 

tion  forSi?"  *^  retreat  into  the  houses  ;  and  they  would  be  exposed  to  con- 
jp^y-         siderable   danger  if  they  were  to  meet  homed  cattle  driven 

Ballard  t.  through  it.  It  was  in  evidence  that  the  preceding  occupier  had 
^*^'  been  accustomed  to  drive  fat  hogs  that  way  to  his  slaughter- 
house :  and  that*  the  plaintiff  had  been  accustomed  to  drive  a 
cart,  the  only  carriage  which  he  possessed,  usually  drawn  by  a 
horse,  but  in  one  or  two  instances  by  an  ox,  along  this  passage 
to  this  bam,  where  he  kept  his  cart ;  there  was  then  no  other 
way  to  it.  He  had  lately  begun  to  drive  fat  oxen  that  way  to  the 
premises  for  the  purpose  of  killing  them  there ;  but  there  was  na 
evidence  of  any  other  nser  than  this  of  the  way  for  cattle.  No 
deed  of  grant  was  produced.  The  defendant  produced  no  evidence 
that  he  had  ever  interrupted  the  occupiers  of  the  plaintiffs 
premises  in  driving  cattle  there,  nor  that  they  had  been  usually 
possessed  of  homed  cattle  which  had  not  been  driven  that  way  ^ 
he  admitted  that  there  was  sufficient  evidence  of  a  right  of  way 
for  all  manner  of  carriages.  It  did  not  appear  at  what  period 
the  houses  adjoining  the  way  had  been  built. 

For  the  plaintiff  it  was  contended  that  a  right  of  way  for  all 
manner  of  carriages  necessarily  included  a  right  of  way  for  ali 
manner  of  cattle ;  and  therefore  proved  the  prescription. 

Mansfield,  C.  J.^  told  the  jury,  that  inasmuch  as  this  was  a 
private  and  not  a  public  way,  they  were  not  to  conclude  that  a 
man  might  not  grant  a  right  of  way  to  pass  with  horses  and  carts, 
and  yet  preclude  the  grantee  from  passing  with  all  manner  of 
cattle ;  and  the  degree  of  inconvenience  which  would  attend  the 
larger  grant  in  this  case,  furnished  an  argument  against  the 
probability  of  it.  He  directed  them,  therefore,  to  say  whether 
Q  there  was  sufficient  evidence  of  a  right  of  way  to  drive  cattle 
loose,  or  whether  they  would  consider  the  grant  or  prescription 
(f^  as  only  co-extensive  with  the  use  that  had  been  made  of  it.  The 
jury  found  a  verdict  for  the  defendant. 

A  rule  having  been  obtained  and  cause  shown,  the  Court,  after 
taking  time  to  consider,  discharged  the  rule  for  a  new  trial.  The 
judgments  delivered  by  the  judges  were  as  follows  : — 

Mansfield,  C.  J.,  having  adverted  to  the  facts  of  the  case, 
observed,  that  ''in  general  a  public  highway  is  open  to  cattle, 
though  it  may  be  so  unfrequented  that  no  one  has  seen  an 
instance  of  their  going  there ;  but  the  presumption  would  be  for 
cattle  as  well  as  carriages,  otherwise  cattle  could  not  be  driven 
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from  one  part  of  tlie  kingdom  to  another.  The  authority  cited  Extent  of 
from  Hawkins  only  refers  to  Co.  Litt.,  and  the  passage  in  Co.  ^^^  fj)?the 
Litt.  does  not  prove  that  Lord  Coke  was  of  opinion  that  in  the  jary. 
case  of  a  private  way,  which  mast  originate  in  a  grant,  of  which,  BaUard  ▼. 
the  grant  itself  being  lost,  usage  alone  indicates  the  extent,  evi-  ^y^on. 
dence  of  a  limited  user  could  not  be  received  to  restrict  the  usual 
import  of  the  grant.  The  general  description  g^ven  by  Lord  Coke 
does  not  seem  to  touch  the  question.  He  refers  to  Bracton  (a), 
who  only  says  '  there  are  iter,  actus,  and  via ; '  but  says  not  a 
word  to  explain  the  meaning  of  either,  or  the  difference  between 
them.  Nor  can  I  find  in  any  of  the  books,  nor  even  in  any  nisi 
prius  case,  any  decision  that  throws  light  upon  the  subject.  A 
parson  has  the  via  or  aditus  over  a  farm  with  carts  to  bring  home 
his  tithe,  but  he  can  use  it  for  no  other  purpose.  I  have  always  f 
considered  it  as  a  matter  of  evidence,  and  a  proper  question  for  a 
jury,  to  find  whether  a  right  of  way  for  cattle  is  to  be  presumed 
from  the  usage  proved  of  a  cart-way.  Consequently,  although  in  | 
•certain  cases  a  general  way  for  carriages  may  be  good  evidence, 
from  which  a  jury  may  infer  a  right  of  this  kind,  yet  it  is  only 
evidence,  and  they  are  to  compare  the  reasons  which  they  have 
for  forming  an  opinion  on  either  side.  As  well  at  the  trial  as 
since,  I  have  thought  that  there  might  often  be  good  reasons  why 
a  man  should  grant  a  right  of  carriage-way,  and  yet  no  way  for 
cattle.  That  would  be  the  case  where  a  person  who  lived  next  to 
a  mews  in  London  should  let  a  part  of  hia  own  stable  with  a  right 
of  carriage-way  to  it,  which  could  be  used  with  very  little,  if  any, 
inconvenience  to  himself ;  yet  there  it  would  be  a  monstrous  in- 
ference to  conclude  that,  if  a  butcher  could  establish  a  slaughter- 
house at  the  inner  end  of  the  mews  without  being  indictable  for 
a  nuisance,  he  might,  therefore,  drive  homed  cattle  to  it,  which 
would  be  an  intolerable  annoyance  to  the  grantor.  So  cases  may 
-exist  of  a  grant  of  land  where,  from  the  nature  of  the  premises, 
permission  must  be  given  to  drive  a  cart  to  bring  corn  or  the  like, 
and  that  right  might  be  exercised  without  any  inconvenience  to 
the  grantor ;  but  it  does  not  follow  that  cattle  may  be  driven 
there.  The  inconvenience  in  this  case  is  a  strong  argument 
against  the  probability  of  a  larger  grant.  The  defendant  was  the 
proprietor  of  all  these  houses.  My  brother  Chambre  mentioned 
the  case  of  a  public  way,  restricted  to  carriages  only,  in  which 


(a)  Lib.  4,  fol.  232. 
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Extent  of     some  public  notice  was  affixed  to  caution  the  public  that  there* 
ILn  to^the"    ^*^  ^^  drift- way,  and  thought  that  the  absence  of  such  notice  in 
jury-         this  case  was  an  argument  against  the  probability  of  theSrestricted' 
BaUard  v.     grant.     This  notice  might  be  requisite  in  a  public  way,  but  in  a- 
Dynon.        private  way,  out  of  which  cattle  were  excepted,  the  grantor  might 
reasonably  think  it  unnecessary  to  give  his  grantee  notice  of 'that 
of  which  he  must  already  be  conusant :  he  might  justly  suppose 
that  the  grantee,  knowing  the  nature  of  his  right,  would  not 
attempt  to  use  the  way  otherwise  than  according  to  his  grant.  ^  I  ') 
can  find  no  case  in  which  it  has  been  decided  that  a  carriage*way  , 
necessarily  implies  a  drift-way,  though  it  appears  sometimes  ta  \ 
have  been  taken  for  granted.     I  speak  with  doubt,  because  my^ 
brother  Ghambre  is  of  a  different  opinion ;  but  I  iodine  to  hold: 
that  the  verdict  ought  not  to  be  disturbed/' 

Heath,  J. :  "  This  is  a  prescription  for  a  way  for  cattle,  and  a 
carriage-way  is  proved.  A  carriage-way  will  comprehend  a  horse- 1 
way,  but  not  a  drift- way.  All  prescriptions  are  stricti  juris. 
Some  prescriptions  are  for  a  way  to  market,  others  for  a  way  ta 
church,  and  in  the  ancient  entries,  both  in  Bastal  and  Glift,  the^ 
pleadings  are  very  particular  in  stating  their  claims.  In  Bastal,. 
tit.  Qaod  permittat,  the  distinction  is  clearly  seen.  Sometimes* 
there  is  a  carriage-way  qualified.  One  claim  is  remarkable,, 
fngare  quadraginta  averia.  The  usage  then  in  this  case  is- 
evidence  of  a  very  different  grant  from  that  which  is  claimed^ 
namely,  to  drive  fat  oxen,  animals  dangerous  in  their  nature,  and 
which  there  might  be  very  good  reason  to  except  out  of  a  grant^ 
of  a  way  through  a  closely  inhabited  neighbourhood.  The  jury 
having  heard  the  evidence^  and  formed  their  opinion  upon  it,  I 
am  not  prepared  to  say  that  the  verdict  shall  not  stand.'' 

Lawrence,  J. :  "I  should  have  been  as  well  satisfied  if  the- 
verdict  had  been  the  other  way,  but  as  the  jury  have  decided  upon 
the  evidence,  I  am  unwilling  to  disturb  their  verdict.     This  is  the- 
case  of  a  prescriptive  private  way,  which  presumes  a  grant :  the- 
question  then  is,  what  was  the  grant  in  this  case  ?     That  is  to  be 
collected  from  the  use ;  for  it  is  to  be  presumed  that  the  use  has- 
been  according  to  the  grant.    A  grant  of  a  carriage-way  has  not  \ 
always  been  taken  to  include  a  drift-way.     In  the  entries  are- 
cases  of  prescription,  not  for  carriages  only,  but  for  cattle  also.. 
Go.  Ent.  5,  6.     Qaod  permittat  ad  carriandum  et  recarriandum 
blada,  foennm,  et  fimum,  ac  omnia  alia  necessaria  sua,  cum  carris 
et  carectis  suis,  et  ad  fugandum  omnia  et  omnimoda  averia  sua.. 
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The  person  who  drew  thab  entry  certainly  did  not  coDclade  that      Extent  of 

a  carriage-way  incladed  a  drift-way  for  cattle.    The  use  proved    ^J^f^^he' 

here  is  of  a  carriage-way ;  the  grant  is  not  shown,  and  the  extent         jnxy. 

of  it  can  only  be  known  from  the  nse.    If  the  use  had  been  con-      Ballard  v. 

fined  to  a  carriage-way^  I  should  have  had  no  difficulty  whatever        ^hf^on- 

in  saying  that  it  afforded  no  evidence  of  a  way  for  homed  cattle; 

for  till  they  were  driven  there^  no  opposition  could  be  made,  nor 

the  limitation  of  the  right  shown ;  but  pigs  have  been  driven  that 

way^  and  stress  is  laid  upon  this  circumstance.     That  then  may 

be  good  proof  of  a  right  to  drive  pigs  that  way,  but  the  user  of  the 

way  for  pigs  is  not  proof  of  a  right  of  way  for  oxen.     The  grantor 

might  well  consider  what  animals  it  was  proper  to  admit,  and 

what  not.    The  place  is  very  narrow,  and  full  of  inhabitants. 

There  is  no  danger  from  pigs,  and  carriages  have  always  someone 

to  conduct  them.     Cattle  may  do  harm,  and  passengers  cannot 

always  get  out  of  their  way ;  but  if  the  cattle  are  driven  forward 

serious  injury  may  be  done.     The  nature  of  the  place,  therefore, 

may  probably  have  suggested  a  limitation  of  the  grant.^' 

Ghambre,  J. :  '^  I  think  there  ought  to  be  a  new  trial ;  for  all 
the  evidence  was  on  one  side,  and  the  verdict  went  against  the. 
evidence.     I  never  thought  that  a  carriage-way  necessarily  in-l 
eluded  a  drift-way ;  but  I  think  it  is  prim&  facie  evidence,  and 
strong  presumptive  evidence,  of  the  grant  of  a  drift-way.     Un- 
doubtedly a  person  may  restrict  his  grant  as  he  pleases,  and 
when  he  has  so  limited  it,  the  pleadings  must  be  adapted  to  the 
particular  grant,  which  accounts  for  the  variety  in  the  entries. 
But  it  rests  with  the  grantor  to  prove  the  restriction  of  the  grant ; 
otherwise  it  must  be  intended  to  be  of  the  usual  extent.    This 
inconvenience  indeed  may  occur  from  such  a  determination,  that^ 
if  the  evidence  be  lost,  the  grantor  may  lose  the  benefit  of  his 
restriction,  but  he  may  and  ought  to  preserve  the  evidence  of 
the  restriction ;  and  the  inconvenience  would  be  of  small  extent;    , 
for  I  believe  the  cases  are  very  few  where  a  carriage-way  has  not 
been  accompanied  with  this  right.    There  seems  to  be  almost 
a  necessity  for  including  it.    The  grantee  may  send  back  his 
horses  without  his  carriage.    He  may  draw  his  carriage  with 
oxen,  and  the  oxen,  as  well  as  the  horses,  must  be  driven  back 
loose  to  pasture.     There  is  strong  presumptive  evidence  then  of  | 
a  drift-way.     If  the  burthen  of  the  proof  lies  on  the  tertenant,  it 
certainly  is  possible  that  he  may  lose  the  right  of  restraining  the 
way ;  but  for  one  case  where  the  evidence  has  been  lost^  and 
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Dyson, 


One  kind  of 
right  of  way 
does  not  of 
necessity  in- 
olade  another 
kind. 


Can  proof  of 
one  right  be 
evidenoe  of 
another  P 


would  be  supplied  by  this  decision^  there  will  be  a  thousand  cases 
where  a  restriction  will  be  created  that  did  not  exist  in  the 
original  grant.  I  fear  these  rights  of  way  will  be  very  mnch 
narrowed^  if  they  are  to  be  confined  to  such  actual  use  of  them  as 
can  be  proved.  The  manner  of  using  a  way  may  vary  from  time 
to  time.  I  think  the  proof  of  driving  hogs  is  an  important  cir- 
cumstance, and  very  strong  evidence  of  a  grant  of  way  for  cattle. 
According  to  the  doctrine  contended  f  or,  it  wonld  be  necessary  to 
drive  every  species  of  cattle  in  order  to  preserve  the  right  of 
passing  with  that  species.  If  a  man  had  a  little  field  where  cows 
had  not  usually  been  pastured,  it  would  be  monstrous  that  he 
therefore  should  not  drive  his  cow  to  it.  Suppose  any  new 
species  of  cattle  is  introduced  into  the  country,  shall  the  grantees 
of  private  ways  have  no  passage  for  them  to  their  lands  ?  Is  it 
contended,  for  instance,  that  no  ancient  private  way  in  the 
kingdom  can  be  used  for  Spanish  sheep  ?  Much  of  the  argument 
has  been  built  upon  these  being  horned  cattle.  Many  breeds  of 
kine  have  no  horns,  may  the  grantee  drive  those  f  As  to  the  argu- 
ment that  the  inconvenience  of  such  an  use  amounts  to  a  nuisance, 
nothing  of  that  sort  appears.  The  grantee  has  constantly  driven 
all  the  carriages  and  all  the  cattle  that  he  had.  This  is  a  claim 
by  prescription,  which  imports  great  antiquity,  and  it  does  not 
appear  how  wide  the  way  was  at  the  time  of  the  original  grant, 
and  how  much  the  houses  have  encroached  on  it  long  since^  but 
those  encroachments  cannot  deprive  the  grantee  of  his  ancient 
right  of  way." 

Assuming  this  case  to  have  been  properly  decided,  it  would 
appear  that,  in  the  Eoglish  law,  a  right  of  way  of  any  one  kind 
does  not  of  necessity  include  any  other  kind.  Supposing  the 
question  to  arise  upon  the  record,  a  plea  of  a  right  of  way  to  drive 
carts  or  carriages  would  be  no  answer  to  an  alleged  trespass  in 
riding  on  horseback  across  a  man's  land:  or,  if  pleas  were  framed 
strictly  in  accordance  with  the  facts  in  Ballard  v.  Dyson,  a  plea  of 
a  right  of  passage  for  carts  wonld  bene  justification  to  a  trespass 
committed  by  driving  cattle.  Assuming  this  to  be  correct,  a 
further  question  of  considerable  difficulty  arises,  ^'  whether  proof 
of  the  user  of  any  one  kind  of  way  may  be  evidence  of  a  right  of 
any  other  kind ; "  or  whether,  to  use  the  words  of  Chambre,  J., 
in  Ballard  v.  Dyson,  "it  would  be  necessary  to  drive  every 
species  of  cattle  in  order  to  preserve  the  right  of  passing  with 
that  species.^' 
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On  the  aathority  of  the  case  of  Ballard  t.  Dyson,  proof  of  one      Extent  of 
right  cannot  a£ford  more  than  ppesnmptive  evidence  of  another  of   "^n^f^the 
^aal  or  inferior  degree,  even  if  it  go  to  that  length,  and  evidence         jory. 
would  be  admissible  of  circamstances  rebutting  such  presumption,    Can  proof  of 
such  as  in  that  case  was  given  of  facts  showing  the  improbability    °°^®  5*^***^  ^? 
of  a  grant  for  the  passage  of  horned  cattle  along  the  road  in      another? 
question ;  and  supposing  that  it  does  amount  to  this  presumption^ 
it  must  follow,  that  the  onus  probandi  of  showing  the  restriction 
will  lie  upon  the  party  seeking  to  rebut  the  presumption.     But  in 
practice  it  is  hardly  to  be  expected  that  the  question  will  ever  be 
raised  by  the  mere  naked  proof  of  a  right  of  superior  degree ;  as 
it  is  probable,  that  in  proving  the  more  extended  right,  the  whole 
of  the  facts  connected  with  the  case  would  be  given  in  evidence, 
some  of  which,  as  in  Ballard  v.  Dyson,  may  afford  grounds  for  a 
verdict  of  the  jury  finding  the  restricted  right. 

Mr.  Justice  Heath  and  Mr.  Justice  Lawrence  were^  as  has 
already  been  seen,  of  opinion,  that  proof  of  use  of  a  cart  may 
afford  no  evidence  of  a  way  for  cattle.  The  former,  indeed,  lays 
it  down,  that  *'  a  carriage-way  includes  a  horse- way,  but  not  a 
drift-way ; ''  while  the*  latter  seems  to  have  proceeded  on  the 
general  ground  that,  a  grant  not  being  shown,  the  extent  of  the 
right  could  only  be  shown  from  the  use,  from  which  he  inferred, 
ihat  proof  of  a  use  of  a  carriage-way  and  of  a  way  for  pigs  afforded 
no  evidence  of  a  way  for  horned  cattle. 

Supposing  such  qualifying  circumstances  to  appear  in  evidence 
on  either  side,  it  would  be  a  question  for  the  jury  to  say,  whether 
the  presumption  of  law,  as  to  the  superior  including  the  equal  and 
inferior  class  of  easements,  was  rebutted  by  the  evidence  laid 
before  them.  With  reference  to  this  question,  it  might  be  im- 
portant to  show  what  had  been  the  conduct  of  the  parties  in 
modern  times :  even  modern  user  of  the  right  claimed,  if  un- 
objected to,  though  not  of  itself  sufficient  to  confer  the  right, 
would  be  obviously  corroborative  of  the  presumption  of  law. 

It  has,  however,  been  seen,  that  in  the  civil  law  the  superior  Semble.  Proof 

<;lass  of  easements  comprehended  the  inferior  (a) ;  and  unless  the  ®f  ^^^ 

authority  of  Lord  Coke  as  to  the  classification  above  given  is  to   snmptiye 

be  altogether   repudiated,  it  seems  impossible  not  to  admit  a  ri^tof^^'n-i 

similar  rule  into  the  English  law,  at  least  to  the  extent  of  raising  or  inferior 
degree. 

(a)  Ante,  806.  JoliannB  refert  cam  agere;  sioati  qui  deoem  deinde  qainqne 
•qni  actnm  stipnlatas  postea  iter  eti-  stipniatar. — Yinnins,  lib.  2,  tit.  8,  de 
palatnr,   postcoiore    stipnlatione   nihil      eery.  rust.  4. 
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a  presumption  tbat  an  easement  of  the  superior  class  includes 
those  of  an  equal  or  inferior  degree^  until  the  inference  is  rebutted 
by  evidence :  those  of  an  equal  degree^  because  the  proof  of  one 
right  is  evidence  of  the  whole  class  to  which  it  belongs;  those 
of  an  inferior^  as  naturally  comprised  in  the  more  extensive  right* 

Upon  the  general  principle^  that  every  easement  is  a  restriction 
of  the  rights  of  property  of  the  party  over  whose  lands  it  is  exer- 
cised^  the  real  question  appears  to  be,  under  the  peculiar  facts 
of  each  case^  whether  proof  of  a  right  has  been  given  co- 
extensive with  that  amount  of  inconvenience  sought  to  be  imposed 
by  the  right  claimed.  Upon  this  doctrine  the  classification  of 
rights  of  way  appears  to  depend^  which  assumes  that  the  rights 
of  each  class  impose  an  equal  amount  of  inconvenience  on  the 
property  subject  to  them.  It  is  obvious  that,  in  some  cases,  a 
right  to  drive  cattle  might  be  productive  of  greater  inconvenience 
than  a  right  to  drive  carts,  and  vice  vers&.  It  will,  therefore,  be 
for  the  jury  to  infer  the  extent  of  the  supposed  grant  from  the 
actual  amount  of  injury  proved  under  all  circumstances  attending 
it.  If  it  appeared  that  the  way  had  been  used  for  all  the  purposes 
required  by  the  claimant,  there  would  be  strong  evidence  of  a- 
general  right ;  while,  on  the  other  hand,  proof  that  the  party^ 
having  occasion  for  a  particular  way,  had  not  made  use  of  the 
way  in  question,  would  be  almost  conclusive  evidence  that  he  had 
not  a  right  of  way  for  that  particular  purpose. 

This  doctrine  is  supported  by  the  case  of  Cowling  v. 
Higginaon  (a),  which  was  an  action  of  trespass  ;  which  the  def en-^ 
dant  justified  under  a  plea  of  right  of  way  for  horses,  carts, 
waggons,  and  carriages.  It  was  held,  that  proof  of  user  for 
farming  purposes  did  not  necessarily  prove  a  right  of  way  for  the 
purpose  of  conveying  coal,  the  produce  of  a  mine  lying  under  the 
defendant's  land. 

In  the  course  of  the  argument.  Lord  Abinger  observed,  ''  The 
extent  of  the  right  must  depend  upon  the  circumstances.  If  a 
road  led  through  a  park,  the  jury  might  naturally  infer  the  right 
to  be  limited  ;  but  if  it  went  over  a  common,  they  might  infer 
a  right  for  all  purposes.  Using  a  road  as  a  footpath  would  not 
prove  a  general  right,  nor  proof  that  a  party  had  used  a  road  to 
go  to  church  only.  Some  analogy  should  be  shown  between 
farming  and  mining  purposes.^'     And  Parke,  B.,  said :  "  If  it  had 


(a)  1838,  4  M.  A  W.  246. 
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been  shown^  that  from  time  immemorial  it  had  been  used  as  a      Extent  of 
way  for  all  purposes  that  were  required,  would  not  that  be  evidence   "^  tothe" 
of  a  general  right  of  way  ?     If  they  show  that  they  have  used  it         jory- 
time  out  of  mind  for  all  the  purposes  that  they  wanted^  it  would     Cowling  r. 
seem  to  me  to  give  them  a  general  right.     You  must  generalize     Htflr^»*"o»- 
to  some  extent.     If  your  argument  is  to  be  taken  strictly,  it  must 
be  confined  to  the  identical  carriages  that  have  previously  been 
used  upon  the  road^  and  would  not  warrant  even  the  slightest 
alteration  in  the  carriage  or  the  loadings  or  the  purpose  for  which 
it  was  used.'' 

Parke^  B.,  in  his  judgment^  said :  '*  To  make  out  this  plea^  it 
is  necessary  to  show  an  enjoyment  of  the  way  generally  as  of 
right,  for  the  period  during  which  the  plea  states  it  to  have  been 
used ;  he  must  have  used  it  for  all  purposes  as  of  right ;  and  such 
user^  for  all  purposes  for  which  it  was  wanted,  would  be  evidence 
to  go  to  the  jury  of  a  general  right.  Under  a  plea  of  prescription 
of  a  way,  it  was  necessary  to  show  a  user  of  it  for  all  purposes 
time  out  of  mind,  according  to  the  usual  terms  in  which  such  a 
plea  is  pleaded.  If  it  is  shown  that  the  defendant,  and  those 
under  whom  he  claimed,  had  used  the  way  whenever  they  had 
required  it,  it  is  strong  evidence  to  show  that  they  had  a  general 
right  to  use  it  for  all  purposes,  and  from  which  a  jury  might  infer 
a  general  right.  In  this  particular  case,  I  think  the  user  is 
evidence  to  go  to  the  jury  that  the  defendant  had  a  right  to  a 
way  for  all  purposes  for  twenty  years.  As  to  the  effect  of  such 
evidence,  it  is  unnecessary  to  offer  any  opinion.  If  the  way  is 
confined  to  a  particular  purpose,  the  jury  ought  not  to  extend 
it ;  but  if  it  is  proved  to  have  been  used  for  a  variety  of  pur- 
poses, then  they  might  be  warranted  in  finding  a  way  for  all. 
Yon  must  generalize  to  some  extent,  and  whether  in  the  present 
case  to  the  extent  of  establishing  a  right  for  agricultural  purposes 
only,  is  a  question  for  the  jury.'' 

The  correctness  of  this  doctrine  was  also  recognized  in  the  case  Higham  r. 
of  Higham  v.  Rabett  (a) ;  in  which  it  was  held  by  the  Court  of  ^*^«*^- 
Common  Pleas,  that  a  finding  by  the  jury  of  a  right  of  way  for 
the  purpose  of  carting  timber,  did  not  support  a  plea  of  a  right 
of  way  for  all  carts,  carriages,  horses,  and  on  foot,  or  even  amount 


(o)  1889,  5  Bing.  N.  0.  622;  8.  0.,  HolUna  ▼.  Vemey  (1884),  L.  E.  18  Q. 

7  Boott,  827.     [Gf.  Dare  v.  Heathcote  B.  Dir.  804,  where  it  waa  also  held  that 

(1856),   25    L.   J.,    N.  S.  Ezoh.   245,  an  eaaement  so  disoootiDuoas  did  not 

afiSrmed  in  error,  86  L.  J.,  Sz.  164 ;  fall  within  the  Preaoription  Aot  at  all.] 
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to  a  proof  of  any  one  of  those  rights  taken  separately^  so  as  to 
admit  of  the  verdict  being  entered  distribatiyely  on  the  issue 
joined  on  the  plea. 

[In  Wimbledon  and  Putney  Oommona  Oonservatora  y.  Dixon  (a), 
where  the  user  proved  was  a  user  for  farming  purposes  only, — 
except  for  two  or  three  slight  circumstances^  the  enlargement  of 
a  farm-house,  the  replacing  of  a  mud  cottage  by  a  brick  cottage, 
and  apparently  the  taking  away  of  gravel, — the  Court  declined 
to  presume  a  grant  of  a  way  for  all  purposes,  and  an  injunction 
against  carting  building  materials  was  granted.  The  Lords 
Justices,  affirming  Jessel,  M.  B.,  held  that  the  property  could  not 
be  so  changed  as  substantially  to  increase  or  alter  the  burden 
upon  the  servient  tenement;  and  Mellish,  L.  J.,  expressed  an 
opinion  that  Baron  Parke,  when  giving  judgment  in  Cowling  v. 
Higginson  (b),  had  not  present  to  his  mind  the  question  of  a 
change  in  the  dominant  tenement.  He  preferred  the  language 
of  Lord  Abinger. 

To  the  same  effect  i&Bradbum  v,  Morris  (c),  where  it  was  held 
that  a  user  for  twenly  years  of  a  way  to  a  field  for  agricultural 
purposes  did  not  give  a  right  of  way  for  mineral  purposes,  no 
minerals  having  ever  been  got  upon  the  land  in  question. 

And  so,  where  the  way  is  of  necessity,  the  extent  of  user 
acquired  is  limited  by  the  necessity  existing  at  the  time  of  the 
implied  grant  (d),  or  created  by  the  purpose  for  which  the 
conveyance  is  taken  (e). 

It  is  a  more  difficult  question  how  far  a  right  of  way  expressly 
granted  or  reserved  is  limited  by  the  nature  or  the  user  of  the 
tenement  to  which  it  is  annexed  (/)•  On  the  one  hand,  it  is  said 
that  the  grantor  looks  only  to  the  actual  user  of  the  dominant 
tenement,  and  that  to  alter  the  user  is  to  increase  the  burden  of 
the  easement.  On  the  other  hand,  it  is  argued  that,  if  it  were 
intended  to  limit  the  grant,  this  would  be  done  in  express  words; 
that  a  grant  must  be  construed  against  the  grantor;  and  that  a 


(o)  1875,  L.  R.  1  Ch.  Div.  362.  Cf. 
the  dicta  in  Williams  v.  James  (1867), 
L.  B.  2  C.  P.  577. 

(b)  Above,  p.  314. 

(c)  1876,  L.  B.  8  Gh.  Div,  812. 

(d)  1880,  Corporation  of  London  ▼. 
Riggs,  L.  E.  18  Ch.  D.  798. 

(e)  SerffY,  Acton  Local  Board  (1886), 
L.  R.  31  Ch.  D.  679. 

(/)  The  question  diacaased  here  is 


purely  one  of  oonstr notion.  The  case 
of  '*  exoesa "  in  the  uaer  of  a  way,  aa 
where  a  right  of  way  to  one  close  is 
used  for  the  purpose  of  acoeaa  to 
another  close  lyiog  beyond  it  and  in 
the  posaeasion  of  the  aame  peraon,  ia 
diacaaaed  below.  Part  IV.  Chap.  111. 
A  aimilar  queation  affecting  waya  of 
necessity  was  treated  in  Qayford  r, 
Moffat  (1868),  L.  B.  4  Ch.  138. 


WAYS.  317 

[grant    in  terms    general   mast  not   be    shackled   by  implied       Ezpresa 
restrictions.  JS^Z. 

The  question  is  often  complicated  by  the  terms  in  which  the    faoir  limited, 
dominant  tenement  is  described  in  the  grant ;  the  purposes  to 
which  the  tenement  is  pat  being  referred  to,  a  limitation  of  the 
grant  is  inferred  from  this  reference. 

The  cases  are  conflicting,  and  it  may  be  well  to  examine  them 
in  historical  order. 

In  Allan  y.  Oomme  (a),  in  trespass  quare  claasam  f regit,  it  Allan  v, 
appeared  that  the  defendant  Gomme,  having  by  express  reserva-  *^*"^- 
tion  a  right  of  way  oyer  the  plaintiff's  premises  to  a  stable  and 
loft  on  his  own  land,  and  to  a  '^  space  or  opening  under  the  said 
loft  and  then  used  as  a  wood-house/'  conyerted  the  loft  and  the 
space  thereunder  into  a  cottage,  and  claimed  to  use  the  way  as 
appurtenant  to  the  cottage.  A  yerdict  haying  been  found  for  the 
plaintiff,  the  defendant  obtained  a  rule  nisi  for  a  nonsuit,  which 
was  discharged  by  the  Exchequer  Chamber.  The  judgment  of 
the  Court  (5)  was  deliyered  by  Lord  Denman,  C.  J.  His  Lord- 
ship, while  conceding  that  the  words  ^^now  used  as  a  wood-house'' 
were  to  be  taken  merely  as  ascertaining  the  place  where  the  open 
space  of  ground  was,  was  of  opinion  that  the  defendant  was  con- 
fined to  the  use  of  the  way  '^  to  a  place  which  should  be  in  the 
same  predicament  as  it  was  at  the  time  of  the  making  the  deed. 
We  do  not  mean  to  say  that  he  could  only  use  it  to  make  a  de- 
posit of  wood  there,  for  we  consider  the  words  '  now  used  as  a 
wood-house'  merely  used  for  the  ascertaining  the  locality  and 
identity  of  the  place  called  a  space  or  opening  under  the  loft ; 
and  we  think  he  might  haye  the  benefit  of  the  way  to  make  a 
deposit  of  any  articles,  or  use  it  in  any  way  he  pleased,  proyided 
it  continued  in  the  state  of  open  ground.  But  we  think  he  could 
only  use  it  for  purposes  which  were  compatible  with  the  ground 
being  open,  and  that,  if  any  buildings  were  erected  upon  it,  it 
was  no  loDger  to  be  considered  as  open  for  the  purpose  of  this 
deed.  Suppose  that  this  piece  of  ground,  instead  of  being  a  small 
quantity,  had  been  a  field  of  many  acres,  and  that  Browne  had 
sold  off  the  part  aboye  mentioned  to  the  plaintiff,  reserving  to 
himself  this  right  of  way  to  the  land,  calling  it  a  field  then  in 
pasture,  or  in  corn,  and  had  subsequently  filled  the  land  with  small 


(a) 


1840,  11  A.  A  £.  769. 

Lord  Denman,  C.  J.»  and  Littledale  and  Coleridge,  J  J. 
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[cottages  or  had  built  a  factory,  or  established  gas  works,  it  surely 
never  coold  be  contended  that  it  was  the  meaning  of  either  of  the 
parties  to  the  deed  that  there  shoald  be  a  right  of  Way  over  the 
yard  to  those  buildings/^ 

The  Court  referred  to  LuitrelVa  Case  (a),  and  to  the  cases  where 
an  alteration  in  a  building  in  respect  of  which  lights  were  claimed 
had  been  held  to  extinguish  the  easement  (&). 

The  above  case  was  admittedly  one  of  first  impression  ;  and  in 
Heming  v.  Bumet  (<;),  Parke,  B.,  considered  that  the  rule  had 
been  laid  down  too  strictly.  "  No  doubt/ ^  he  added,  ''  if  a  right 
of  way  be  granted  for  the  purpose  of  being  used  as  a  way  to  a 
cottage,  and  the  cottage  is  changed  into  a  tanyard^  the  right  of 
way  ceases ;  but  if  there  is  a  general  grant  of  all  ways  to  a  cottage, 
the  right  is  not  lost  by  reason  of  the  cottage  being  altered." 

In  South  Metropolitan  Oemetery  Company  v.  Sden  (d),  Jervis, 
C.  J.,  made  a  similar  distinction.  ''  If  I  grant  a  man  a  way  to  a 
cottage  which  consists  of  one  room,  I  know  the  extent  of  the 
liberty  I  grant ;  and  my  grant  would  not  justify  the  grantee  in 
claiming  to  use  the  way  to  gain  access  to  a  town  he  might  baild 
at  the  extremity  of  it.  Here  the  grant  is  general, — to  use  the 
road  for  the  purpose  of  going  to  or  returning  from  the  land  con- 
veyed or  any  [part  thereof ;  it  is  not  defined,  as  in  the  case 
referred  to/' 

These  dicta,  however,  leave  open  the  question  whether  the  pur- 
pose  of  the  grant  can  be  inferred  from  the  actual  condition  of  the 
dominant  tenement,  or  from  its  user  as  described  in  the  grant,  or 
must  be  specified  in  the  grant  itself. 

WilliarM  v.  James  {e)  was  a  case  of  prescription,  and  therefore 
no  authority  on  the  point  now  being  discussed.  But  Willes,  J., 
in  giving  judgment,  said  that  the  distinction  between  a  grant  and 
prescription  was  obvioas.  ''  In  the  case  of  proving  a  right  by 
prescription  the  user  of  the  right  is  the  only  evidence.  In  the 
case  of  a  grant  the  language  of  the  instrument  can  be  referred  to, 
and  it  is  of  course  for  the  Court  to  constrae  that  language ;  and 
in  the  absence  of  any  clear  indication  of  the  intention  of  the 
parties,  the  maxim  that  a  grant  must  be  construed  most  strongly 
against  the  grantor  must  be  applied." 

In  Watts  V.  Kelson  (/),  it  appeared  that  the  plaintiff  was,  by 


{a)  1788,  4  Rep.  86  a. 

(b)  Treated  below,  Part  V.  Chap.  II. 

(c)  1862,  8  Szoh.  187, 192. 


(d)  1865, 16  0.  B.  42,  67. 

(e)  1867,  L.  E.  2  0.  P.  677,  581. 
(/)  1870,  L.  E.  6  Ch.  166. 
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[express  words  contained  in  the  conveyance  of  his  premises^  en-       Express 
titled  to  ''a  right  of  way"  through  the  defendant's  gateway  and    rMervation, 
close  "to  a  wicket-gate  to  be  erected  by  the  said  C.  Watts  (the    how  limited. 
plaintiff)  leading  into  the  hereinbefore  described  piece  or  part  of       Watts  ▼. 
garden  groand."     The  plaintiff's  premises  contained,  besides  the  ^  **^^' 

garden,  a  cottage  residence,  a  large  number  of  stalls  for  feeding 
cattle,  a  yard  and  ontbnildings,  and  a  few  acres  of  land.  The 
defendant's  gate  would  admit  carriages.  The  plaintiff  did  not 
erect  a  wicket-gate,  but  erected  a  cart-shed  on  the  same  spot,  and 
brought  carts  to  it.  The  defendant  having  obstructed  the  way, 
Lord  Bomilly,  M.  R.,  granted  an  injunction.  The  defendant  con- 
tended that  the  way  was  granted  for  so  long  only  as  the  part  of 
the  plaintiffs  premises  nearest  to  the  proposed  wicket-gate  should 
continue  to  be  used  as  a  garden,  quoting  Allan  y.  Oomme  and  the 
other  oases ;  but  Lord  Bomilly,  without  giving  reasons,  overruled 
this  contention.  The  case  seems  to  be  consistent  with  either 
solution  of  the  point  now  under  discussion,  as  the  requirements, 
not  only  of  the  garden,  but  of  the  other  portions  of  the  plaintiff's 
premises,  might  properly  be  considered. 

In  Wood  V.  Sanindera  (a),  the  plaintiff,  being  entitled  by  express  Wood  ▼. 
grant  to  a  mansion  with  the  free  passage  of  water  and  soil  into 
and  to  a  cesspool  on  the  defendant's  land,  enlarged  the  mansion 
so  as  to  increase  the  amount  of  soil  flowing  from  it.  The  defen- 
dant having  stopped  the  drains  leading  to  the  cesspool,  the  case 
came  before  Y.-C.  Hall,  who  restrained  the  defendant  from  pre- 
venting the  free  use  and  passage  of  water  and  soil  in  and  to  the 
cesspool,  but  added  that  his  order  was  only  to  protect  the  plaintiff 
in  the  reasonable  use  of  such  cesspool  to  the  extent  to  which  the 
same  was  used  prior  to  the  date  of  the  grant.  On  appeal,  how- 
ever, the  decree  was  varied,  the  plaintiff  submitting  to  be  re- 
strained from  allowing  the  drainage  from  the  additional  buildings 
erected  by  him  to  go  into  the  cesspool,  and  the  defendant  being 
restrained  from  preventing  the  free  passage  of  water  and  soil  into 
the  cesspool.  The  Court  apparently  treated  the  drainage  from 
the  additional  buildings  as  severable  from  the  drainage  from  the 
original  building;  and  thus  the  case  became  a  question  of 
"  excess  "  rather  than  of  construction  (b). 

So  far  the  decision  in  Allan  v.   Oomme^  though  sometimes 
observed  upon,  had  never  been  overruled ;  and,  unless  the  three 

(a)  1875,  L.  B.  10  Ch.  682.  (b)  See  above,  p.  316,  note  (/). 
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Bzpreas  [important  decisions  now  to  bo  referred  to  mast  be  taken  as- 
reseryation  establishing  a  now  principle^  the  rule  in  Allan  v.  Oomme  cannot 
how  limited,    yet  be  treated  as  clearly  abrogated. 

United  Land         In  United  Land   Company  y.  Chreai  Eastern  Bailwdy   Com'- 
Ca^^^^  ^       yony   (a),  it  appeared  that  a  railway  company  had,  by  a  private 

Act,  been  empowered  to  make  a  railway  through  certain  lands 
belonging  to  the  Grown.  The  Act  required  the  company  to  make 
such  convenient  crossings  across,  over,  or  under  the  railway, 
where  it  traversed  the  Crown  lands,  as  should,  in  the  judgment 
of  the  Commissioners  of  Lands  and  Forests,  be  "  necessary  for 
the  convenient  enjoyment  and  occupation  of  the  lands  ; "  and,  in 
accordance  with  this  provision,  the  company  agreed  with  the 
Commissioners  to  make  *^  four  level  crossings  '*  at  certain  specific 
points,  "  with  proper  approaches  thereto  from  the  lands  on  the 
other  side,''  three  of  the  crossings  to  be  thirty  feet  wide  each, 
and  the  remaining  one  twenty  feet  wide.  The  crossings  were 
made  substantially  in  accordance  with  this  agreement.  The  land 
in  question  was,  at  the  date  of  the  Act,  marsh  or  pasture  land,, 
and  was  subject  to  a  statute  which  prevented  private  buildings 
from  being  built  upon  it ;  but,  the  land  having  subsequently  been 
sold  free  from  this  restriction  and  advertised  for  re-sale  in  build- 
ing lots,  the  defendants,  being  successors  in  title  of  the  original 
railway  company,  objected  to  the  level  crossings  being  used  for 
the  purpose  of  access  to  the  houses  to  be  erected.  The  objectioa 
was  overruled  by  V.-C.  Malins,  who,  while  apparently  disap- 
proving of  Allan  V.  Oomme,  distinguished  the  case  before  him 
from  the  grant  of  a  private  right  of  way  on  the  ground  that  it  was 
a  case  of  compulsory  sale,  and  that  a  railway  company  dividing 
land  into  lots  was  bound  to  render  it  as  useful  for  all  purposes  as 
if  no  severance  had  been  made.  He  thought  that  the  width  of 
the  crossings  showed  that  they  had  not  been  intended  to  be  used 
merely  for  agricultural  purposes.  The  nature  of  the  communi- 
cations agreed  upon  had  no  doubt  reduced  the  amount  of 
compensation  paid  (6). 

On  appeal,  the  Lords  Justices  James  and  MeUish  affirmed  this 
decision,  chiefly  for  the  special  reasons  given  by  the  Yioe-Chan- 
cellor.  But  Lord  Justice  Mellish  added  some  words  on  tho 
general  principle.     ''  No  doubt,"  he  said,  **  there  are  authorities 


(a)  1873,  L.  R.  17  Eq.  158  j  1875, 10    (6)  Of.  Reg.  v.  Brown  (1867),  L.  R.  2. 
Gh.  686.  Q.  B.  630. 
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[that^  from  the  description  of  the  lands  to  which  the  right  of  way       Szpresff 
is  annexed  and  of  the  purposes  for  which  it  is  granted,  the  Court      ^^'^^iw^ 
may  infer  that  the  way  was  intended  to  be  limited  to  those    how  limited. 
pnrpoBes ;  but,  if  there  is  no  limit  in  the  grant,  the  way  may 
be  used  for  all  purposes/' 

These  words  are  di£B[cult  to  reconcile  with  Allan  y.  Oommey 
although  the  decision  itself  appears  to  be  distinguishable.  In 
fact,  both  decisions  rest  on  the  same  principle,  that,  in  construing 
a  grant,  all  the  circumstances  may  be  looked  at  for  the  purpose 
of  arriving  at  the  intention  of  the  parties. 

It  is  remarkable  that  in  Newcomen  t.  Coulson  (a),  which  was  a  Neweomen  v. 
very  similar  case  to  theUnited  Land  Oompam,y'8  Case,  MaUns,  V.-C,  ^°*^^' 
expressly  recognized  Allan  v.  Oamme  as  binding.  An  award  under 
an  Inclosure  Act  directed  that  each  of  the  allottees,  "  and  the 
owner  and  owners  for  the  time  being  of  the  lands  hereby  to  them 
respectively  allotted,  shall  for  ever  hereafter  have  and  enjoy  a 
way-right  and  liberty  of  passage  for  themselves  and  their  respec- 
tive tenants  and  farmers  of  the  said  lands  and  grounds,  as  well  on  / 
foot  as  on  horseback,  and  with  their  carts  and  carriages,  and  to 
lead  and  drive  their  horses,  oxen,  and  other  cattle,  as  often  as  | 
occasion  shall  require,'^  over  a  certain  property  therein  speci-| 
£ed ;  and  that,  if  the  allottees  or  any  of  them,  or  any  of  the  owners 
for  the  time  being  of  their  respective  allotments,  should  ^'  street 
out  ^'  the  way,  it  should  be  made  eleven  yards  broad  at  the  least 
between  the  quick-sets.  The  allotments  were  merely  agricultural 
land.  The  owners  of  one  of  the  allotments  having  commenced  to 
build  upon  their  land  a  number  of  villa  residences,  and  to  metal 
the  road  for  the  purpose  of  being  used  with  the  residences,  the 
owner  of  the  soil  of  the  road  and  of  the  adjoining  property  inter- 
fered, and  insisted  that  the  way  could  not  be  used  except  for 
access  to  agricultural  property.  His  action,  and  the  appeal,  were 
dismissed.  Malins,  Y.-C,  distinguished  Allan  v.  OomTne,  being 
of  opinion  that  this  was  not  the  case  of  an  easement,  but  of  an 
arrangement  between  the  owners  of  the  land  enclosed  for  the  for- 
mation and  enjoyment  of  a  way,  which  meant  a  way  for  all  pur- 
poses; but  the  appeal  judges  repudiated  this  distinction,  and 
apparently  relied  on  the  fact  that  the  way  was  granted  as  appur- 
tenant to  "  land,''  which  meant  the  land  and  all  buildings  from 
time  to  time  to  be  erected  upon  it.    In  this  view  the  decision  in 


/-'•V 


(a)  1876,  L.  B.  5  Ob.  Dir.  133. 
G.  22 
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[Allan  V.  Gomme  would  tum  simply  on  the  description  of  the 
dominant  tenement  as  a  '^  space  or   opening."    The  general 
how  limited',    principle  of  that  case  is  not  explicitly  discossed. 

Finch  V.  Cheat  Western  Bailway  Company  (a)  was  also  a  case 
of  award  under  an  Inclosure  Act;  but  here  the  way  in  question 
(twenty  feet  wide)  was  to  "  remain  a  private  carriage-road  and 
drift-way  for  the  use  of  the  respectiye  owners  and  occupiers  for 
the  time  being  of  the  allotment  over  which  the  same  passes,  and 
of  several  old  inclosed  meadows  and  woodlands  belonging  to  [A.]^ 
a  meadow  called  Broadmead  belonging  to  [B.],  and  the  said  in- 
closed meadow  belonging  to  [C]  to  which  the  same  passes."  A 
part  of  the  ''  allotment  over  which  the  '^  road  "  passed/'  which 
had  been  pasture  land,  was  converted  by  the  defendant  company 
into  a  cattle-pen  for  storing  cattle  in  transit,  the  user  of  the  road 
being  much  increased :  and,  an  action  having  been  brought,  a 
Divisional  Court  of  the  Queen's  Bench  Division  (b)  held  that  the 
new  user  could  be  justified.  The  Court  thought  that  Allan  v. 
Oomme  established  no  general  principle,  but  turned  on  the  con- 
struction of  the  particular  deed  referred  to;  and  that  the  United 
Land  Company's  Case  and  Neweomen  v.  Coulson  ''  established  the 
principle  that,  where  there  is  an  express  grant  of  a  private  right 
of  way  to  a  particular  place,  to  the  unrestricted  use  of  which  the 
grantee  of  the  right  of  way  is  entitled,  the  grant  is  not  to  be 
restricted  to  access  to  the  land  for  the  purposes  for  which  access 
would  be  required  at  the  time  of  the  grant/'  But  at  the  same 
time,  their  lordships  pointed  out  that  the  case  before  them  was 
not  the  case  of  a  grant,  but  of  an  award  under  an  Inclosure  Act ; 
and  they  appeared  to  rely  to  some  extent  on  this  distinction. 

Upon  the  whole,  while  the  decision  in  Allan  v.  Oomme  cannot 
be  said  to  be  technically  overruled,  and  the  way  lies  open  for  the 
courts  to  follow  it  in  a  similar  case,  the  decision,  so  &r  as  it  was 
thought  to  establish  a  general  principle,  is  certainly  shaken ;  and 
each  case  must  be  judged  upon  its  circumstances  (c). 

The  question  which  has  just  been  discussed  is  to  some  extent 
affected  by  a  recent  case,  which  also  lays  down  a  general  rule  for 
the  construction  of  a  grant  of  a  right  of  way. 

In  Carmon  v.  Villara  (d)  the  defendant  had  agreed  to  let  to  the 


CdodosioD. 


Cannon  r. 
Tillars. 


(a)  1879,  L.  E.  6  Ex.  D.  254. 

(b)  Kelly,  G.  B.,  and  Stephen,  J. 

(c)  See  Sketchley  v.  Berger   (1894), 
69  L.  T.  764.    Midland  Railway  Co.  ▼. 


QHbhle,  L.  B.  (1895),  2  Ch.  827,  ifl  ft 
case  of  abandonment. 
(d)  1878,  L.  B.  8  Ch.  D.  416. 
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[plaintiff  a  house  and  a  piece  of  vacant  ground  for  the  boilding  of  Expreos 
a  workshop  to  be  used  by  the  plaintiff  in  his  business  of  a  gas  ^^^^^^ 
engineer^  and  the  right  of  '^  ingress  and  egress ''  over  a  paved  how  limited. 
yard  in  front  of  the  house.  The  yard  having  been  blocked  up  by 
the  defendant's  vans^  so  that  no  vehicles  could  reach  the  plaintiff ^s 
honse^  the  plaintiff  brought  this  action.  The  defendant  alleged 
that  the  plaintiff  had  nothing  more  than  a  right  of  footway  ;  but 
Jeesel^  M.  B.,  overruled  this  contention.  ''  Prim&  facie/'  he  said, 
''  the  grant  of  a  right  of  way  is  the  grant  of  a  right  of  way  having 
regard  to  the  nature  of  the  road  over  which  it  is  granted^  and  the 
purpose  for  which  it  is  intended  to  be  used ;  and  both  these 
circumstances  may  be  legitimately  called  in  aid  in  determining 
whether  it  is  a  general  right  of  way^  or  a  right  of  way  restricted 
to  foot-passengers^  or  restricted  to  foot-passengers  and  horsemen 
or  cattle,  which  is  generally  called  a  drift-way,  or  a  general  right 
of  way  for  carts,  horses,  carriages,  and  everything  else." 

His  Lordship  then  applied  this  reasoning  to  the  case  before 
him,  and,  having  referred  to  the  permission  to  build  on  the  vacant 
land,  the  nature  of  the  plaintiffs  business,  and  the  width  and 
character  of  the  way,  granted  the  injunction  claimed. 

Probably  the  true  view  is]  that  there  is  no  positive  dwiaion  General  role 
of  rights  of  way  into  distinct  classes.  Where  the  extent  of  ^  *?  S**"* 
the  right  is  to  be  inferred  from  user,  it  is  for  the  jury  to 
say,  under  all  the  circumstances  attendant  upon  the  user, 
what  is  the  right ;  and  where  the  right  is  conferred  by  deed, 
the  deed  itself  must  be  looked  to  for  the  same  purpose.  Indeed, 
in  the  civil  law,  from  which  the  earlier  writers  have  adopted  their 
technical  terms,  it  would  appear  there  was  no  rigorous  classifica- 
tion of  rights  of  way,  unless  the  very  terms  "  iter,  actus  or  via,'' 
to  which  a  particular  meaning  was  attached,  were  adopted.  The 
qualifications  of  ways  seem  to  have  been  as  numerous  as  in  the 
English  law,  ex.  gr.  what  kind  of  vehicle  should  be  used  or  pro* 
hibited ;  that  the  way  should  only  be  used  with  a  horse,  or  that 
a  fixed  weight  or  a  particular  commodity  only  should  be  con- 
veyed, &c.  So  also  it  might  be  granted  to  be  enjoyed  only  at 
certain  days  or  hours  (a). 

(a)  Modnm  adjioi  leryitatibQB  posse  Vbob   aervitatom    temporibiui   aeoemi 

oon^ak;    velnti   qno   genere   Tehiooli  potest:  forte,  ut  qois  post  horam  ter- 

agatur,  rel  non  agatur,  relati  at  eqao  tiam  usqne  in  horam  deoimam  eo  jare 

dnntazat,  tbI  at  oertam  pondosrehatar,  atator,  yel,  at  altemis  diebos  atator. — 

▼el  grez  ille  transdaoatar,  aat  carbo  Ibid.  5,  §  1. 
portetar.— Dig.  8,  1,  4^  §  1,  De  lerr. 
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3nmton  t. 
EaU. 


[It  remains  to  notice  a  few  cases  in  whicli  particalar  grants 
liaye  been  conatmed  by  the  courts.] 

In  Brunton  y.  Hall  {a),  it  was  held  that  a  reservation  in  a  lease 
of  a  right  of  way  on  f oot^  and  for  horses^  oxen,  cattle,  and  sheep, 
did  not  give  any  right  of  way  to  lead  manure. 

It  was  contended  also,  on  behalf  of  the  plaintiff,  that  ''to  lead 
manure  "  might  mean  nothing  more  than  to  carry  manure,  and 
that  if  he  had  a  right  of  way,  he  might,  in  the  exercise  of  it, 
carry  burdens.  The  authorities,  however,  seem  to  be  much 
against  the  proposition,  that  a  right  of  passage  would  in  general 
give  a  right  to  transport  burdens  in  the  several  modes  in  which 
the  right  of  way  might  be  exercised  (6). 

It  is  true  that,  according  to  the  civil  law,  a  man  having  the 
right  termed  ''iter,''  which  was  a  right  to  pass  on  horseback  as 
well  as  on  foot,  might  be  carried  in  a  litter ;  but  he  could  not 
drive  a  beast  of  burden  along  it.  So  the  right  termed  "  actus," 
which  was  a  right  of  passage  for  beasts  of  burden  and  carriages, 
gave  no  right  to  pass  with  waggons.  "Qui  sella  aut  lectica 
vehitur  ire  non  agere  dicitur.  Jumentum  vero  ducere  non  potest, 
qui  iter  tantum  habet.  Qui  actum  habet,  et  plaustrum  ducere,  et 
jumenta  agere  potest.  Sed  trahendi  lapidem  aut  tignum,  neutri 
eorumjuseet"  (c). 

.  It  is  obvious  that  to  hold  a  right  of  way  per  se  gave  a  right 
to  carry  burdens  would  impose  a  much  more  onerous  obliga- 
tion on  the  servient  owner ;  for  if  he  wished  to  build  or  plant 
trees  on  his  tenement,  he  must  leave  a  higher  space  than  he  would 
otherwise  be  obliged  to  do.  For  this  reason  it  was,  in  the  civil 
law,  that  the  opinion  was  generally  entertained  that  neither  the 
"iter"  nor  "actus"  gave  the  right  to  pass  carrying  a  pole  erect. 
"  Quidam  nee  hastam  rectam  ei  f erre  licere ;  quia  neque  eundi, 
neque  ag^ndi  gratia  id  &ceret,  et  possunt  fructus  eo  modo 
laedi "  (d). 


(a)  1841,  1  Q.  B.  792 ;  1  Gale  A  Dav. 
207.  See  also  Dwrham  and  Swiderland 
Rail,  Co.  Y,  Walker  (1842),  2  Q.  B.  968,  aa 
to  the  nae  of  a  railway  for  other  parpoaea 
than  those  for  whioh  it  waa  granted. 

(b)  See  Ballard  r.  Dyson  (1808),  1 
Taunt.  279;  9  B.  B.  770;  Higham  r. 
Rahett  (1889),  7  Soott,  827;  and  partion- 
larly  Cowling  y.  Higginaon  (1888),  4  M. 
&  W.  245 ;  [and  Dare  v.  Heathcotef  vM 
Bap.  p.  815,  n.] 


(e)  Dig.  8, 8,  7,  de  aerv.  pred.  mat. 
Pothier,  in  a  note  on  the  term  "  plan- 
Btram,"  aajB,  *<Id  eat  onrrami  non 
veium  plaaatnun  trahendia  oneribos 
aptam." 

(d)  Dig.  8, 8,  7,  de  aerr.  praod.  rust. 
Potluer'a  note  on  this  paeaage  ia  aa 
follows : — "  Qnidam  joa  reoteo  haaUs 
f erend»  qaod  in  aenritnte  Tias  contineri 
dioitar,  in  aerritnte  aotoa  non  item,  ita 
intelligont;   nt  in  aerntote  vi»  non 
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[In  Midgley  y.  Biehmond  (a),  general  words  in  an  Act  of  Parlia-   Speoiai 
ment  reflerying  a  way-leave  to  the  Bishop  of  Durham  for  coals,   oaa^^nation 

Ac.,  gotten  out  of  any  lands,  were  restrained  by  the  context  to  

lands  belonging  to  the  see. 

In  Wood  Y.  Stourbridge  Bail.  Co.  {b),  a  grant  of  a  right  of 
way  oyer  a  certain  road  which  was  partly  formed  and  partly  only 
staked  out,  was  held  to  extend  to  the  whole  road,  formed  and 
unformed. 

In  Mitcaif  y.  Westaway  (c),  a  reservation  of  a  right  of  way  to 
the  **  assigns  "  of  the  grantor  was  held  to  operate  in  favour  of  his 
licensees. 

In  Selby  v.  Crystal  Palace  District  Oas  Company  (d),  it  was 
held  that  a  covenant  that  the  owners  and  occupiers  of  lands  con- 
veyed should  have  the  full  use  and  enjoyment  of  all  roads  "  in  as 
f uU,  free,  complete,  and  absolute  a  manner  to  all  intents  and  pur- 
poses whatsoever  as  if  the  same  were  public  roads,"  entitled  them, 
not  only  to  the  use  of  the  roads  for  the  purpose  of  transit  or  for 
the  purposes  for  which  public  roads  could  be  used  at  the  date  of 
the  deed,  but  also  to  rights  subsequently  granted  over  public 
roads,  as  to  open  them  for  the  purpose  of  conveying  gas  to  the 
houses  of  the  occupiers. 

In  Scots  Mines  Company  v.  Leadhills  Mines  Company  (e),  both 
parties  held  mines  under  the  Earl  of  Hopetonn.  There  was  a 
reservation  in  the  plaintiffs'  lease  to  the  earl  and  his  tenants  of 
the  use  of  all  shafts,  sumpts,  cuts,  levels,  drifts,  and  other  way 
gates  made  or  to  be  made,  with  power  of  sinking  and  driving 
within  the  plaintiffs'  grounds  for  the  convenience  of  his  other 
works,  in  so  &r  as  the  tfame  could  be  done  without  incommoding 
the  plaintiflb,  the  earl  repairing  all  damages.  It  was  held  that 
the  plaintiffs  were  under  a  servitude  to  receive  all  water  conveyed 
in  the  ordinary  course  of  mining  by  the  defendants,  and  that  the 
words  "  without  incommoding,''  &c.,  did  not  limit  the  use  of  the 


■dhim  dnntezat  ad  oertam  latifcndioem, 
ied  etiam  ooelnm  aerviat  intra  earn  alii- 
tndiziem  qn»  haatoa  feroDdoa  par  nt; 
adeo  Qt  ia  oni  servitna  debetnr,  poait 
planttromm  saomm  onns  usqae  ad  hano 
altitiidi]i0m  ezagerare ;  ille  vero  qai  earn 
Berritntem  debet,  non  poasit  in  looo  per 
qoem  yia  debetur,infra  hanoaltitadinem 
qaidqnam  habere ;  pnta  deambolationaa 
arboribna  opaoaa,  qnte  aenritati  nooerent . 
Its  Haranna  ad  h.  tit." 


(a)  1846, 14  M.  A  W.  696 ;  oonfirmed 
b7  Hedley  ▼.  Fenwick  (1864),  8  H.  A  0. 
849.  Diet.  Chadwich  ▼.  Mar$den  (1867), 
L.  B.  2  Ezcb.  286 ;  Ardley  ▼.  Ouardiana 
of  Saint  Pancras  (1870),  89  L.  J.,  Ch. 
871. 

(h)   1864^  IS  C.  B.,  K.  8.  222. 

[e)   1864,  84  L.  J.,  0.  P.  118. 

(<2)  1862,  80  Beay.  606  ;  8  Jnr.,  N.  S. 
422,  830 ;  81  L.  J.,  Ch.  696. 

(•)  1869,  84  L.  T.  84. 
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Spedal  oases   [shaft  in  working  the  old  mines,  but  were  confined  to  the  new 
.^  ..       works,  beincp  the  last  antecedent.     Lord  Campbell  said:  ''The 

occnpiers  of  the  mines  on  the  higher  level  are  only  empowered  to 

do  within  their  own  limits  what  might  be  done  pradenUy  in  the 
ordinary  conrse  of  mining ;  they  certainly  would  not  be  justified 
in  incautiously  tapping  a  tam^  and  so  inundating  the  country 
below/' 

In  Oousena  y.  Rose  (a),  Lord  BomiUy  held  that  a  grant  of  ''  the 
free  liberty  and  right  of  way  and  passagCi  and  of  ingress^  egress, 
and  regress  to  and  for "  the  lessees  and  the  survivor  of  them, 
"  their  and  his  workmen  and  servants,  and  all  and  any  other 
persons  and  person  by  their  or  his  permission/'  over  a  "  roadway 
and  passage/'  carried  a  right  of  way  for  foot-passengers  only. 

In  Collins  v.  Blade  (6),  the  construction  of  a  right  of  way 
turned  on  the  words  "  as  used  and  enjoyed  by  William  Slade.'' 

In  Knox  v.  Sansom  (e),  a  grant  of  a  right  of  way  for  carts  and 
carriages  over  a  piece  of  land  coloured  green  on  a  plan  was  held, 
partly  on  the  construction  of  the  grant  and  partly  on  evidence  of 
user,  to  extend  over  the  whole  of  the  land  coloured  green. 

In  DecLcon  v.  South'Eaatem  Railway  Company  (d),  it  was  held 
that  a  grantor  of  a  right  of  way,  having  once  defined  the  direction 
of  the  way,  could  not  alter  it. 

In  Reilly  v.  Booth  {e),  where  a  house  had  been  granted,  together 
with  the  "  exclusive  use ''  of  a  gateway  connecting  the  house 
with  the  public  street,  the  gateway  being  described  by  height, 
length,  and  width,  it  was  held  that  the  grantee  was  not  confined 
to  using  the  gateway  as  a  means  of  access  to  the  premises  in  the 
rear,  but  could  use  it  for  all  lawful  purposes,  including  match- 
boarding  the  ceiling,  and  fixing  a  bookstall  in  the  passage. 

In  Cooke  v.  Ingram  (/),  where  a  right  of  way  from  ''every 
part ''  of  a  piece  of  land  over  a  certain  road  had  been  granted, 
it  was  held  that  the  grantee  could  cross  from  any  point  in  his 
land  to  the  road  over  an  intervening  strip  belonging  to  the 
grantor,  and  that  this  right  had  not  been  abandoned  by  the  use 
of  one  mode  of  access  only. 
Termini.  A  right  of  Way  should,  generally  speaking,  have  a  terminus 

a  quo  and  a  terminus  ad  quern,  so  as  to  be  bounded  and  ciroum- 

(a)  1871,  L.  B.  12  Eq.  866.  London  Taverns  Co.  y.  Worley  (1888), 

(h)  1874,  28  W.  B.  199.  44  Gh.  Dir.  24,  where  *'  the  exolonye 

(c)  1877,  25  W.  B.  864.  righfc  of  gateway  **  was  granted. 

d)  W.  N.  1889,  p.  79.  (/ )  1898, 68  L.  T,  671. 

e)  1890,  L.  B.  44  Oh.  Dir.  12.    Dist. 
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{scribed  to  a  place  certain  (a) ;  bat  in  Wimbledon  and  Putney  Oom-   Spedal 
missionere  y.  Dixon  (b).  the  Lords  Jaatices  were  of  opinion  that        _^  . . 

\  ,        ^  ooDSlarnouioiia 

the  fact  that  the  occapiere  of  a  tenement  to  which  a  way  by  nser  

was  claimed  had  need,  not  a  definite  road  marked  oat  between 
the  termini,  bat  a  number  of  tracks  indifferently,  did  not  prevent 
the  right  from  being  acqnired.] 


(a)  Alhon  y.  J>rmn$aU  (1610),  1 
BrownL  216;  TelT.  163;  Com.  Dig. 
Chimin,  D.  2 ;  and  Wilson,  J.,  in  Ratue 
T.  Bardin  (1790),  1  H.  Bl.  855.  In 
South  Metropolitan  C&meUry  Co.  y. 
Eden  (1855),  16  0.  B.  42,  the  right  was 
granted  to  persona  coming  to  the  domi- 
nant tenement  or  anj  part  thereof  ;  of. 
Cooke  y.  Ingram^  nbi  snp.    In  an  Ame- 


rican case  {Jones  y.  Perdval,  5  Pick 
(Mass.)  486),  it  was  held  that  a  right 
of  way  oyer  land  in  all  directions, 
where  most  oonyenient  to  the  dominant 
owner  and  least  prejadioial  to  the  ser- 
yient  owner,  coold  not  be  prescribed 
for,  nor  could  a  grant  of  such  a  right 
be  presomed. 
(b)  1875,  L.  B.  1  Ch.  Diy.  362. 


CHAPTER   IV. 

BIOHT  TO   BUFPOET  TBOM  NXIGHBOUBING   SOIL  AND   HOUSES. 

Thx  right  to  support  from  the  adjoining  soil  may  be  daimecl 
either  in  respect  of  the  land  in  its  natural  state,  or  land  subjected 
to  an  artificial  pressure  by  means  of  buildings  or  otherwise. 

A  further  right  to  support  may,  likewise,  be  claimed  for  one 
building  from  the  adjoining  buildings  on  either  side. 

In  connection  with  this  subject,  a  question  of  considerable 
importance  arises  with  regard  to  the  degree  of  care  which  a  party 
is  bound  to  use  in  withdrawing  support  to  which  no  right  haa 
been  acquired  by  an  easement. 


SxcT.  1. — Natural  Support  to  Land. 

Kaivn]  rap-        If  every  proprietor  of  land  was  at  liberty  to  dig  and  min& 
^^^''^  at  pleasure  on  his  oum  soil,  without  considering  what  effect  such 

excavations  must  produce  upon  the  land  of  his  neighbours, 
it  is  obvious  that  the  withdrawal  of  the  lateral  support  would,  in 
many  cases,  cause  the  falling  in  of  the  land  adjoining. 

As  far  as  the  mere  support  to  the  soil  is  concerned,  such 

support  must  have  been  afforded  as  long  as  the  land  itself 

has  been  in  existence ;  and  in  all  those  cases  at  least  in  which 

the  owner  of  land  has  not,  by  buildings  or  otherwise,  increased 

A  right  of        the  lateral  pressure  upon  the  adjoining  soil,  he  has  a  right  to  th& 

uBieaimieiit.    Support  of  it,  as  an   ordinary  right   of   property,  not  as  an 

easement,  as  being  necessarily  and  naturally  attached  to  the  soil. 
The  negation  of  this  principle  would  be  incompatible  with 
the  very  security  for  property,  as  it  is  obvious  that,  if  the  neigh- 
bouring owners  might  excavate  their  soil  on  every  side  up  to  the 
boundary  line  to  an  indefinite  depth,  land  thus  deprived  of 
support  on  all  sides  could  not  stand  by  its  own  coherence  alone* 
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Although  there  [was  for  some  time]  no  direct  decision  in  Sapportto 
sapport  of  this  doctrine,  yet  the  leaning  of  the  Courts  appears  to  "^p^^^^. 
have  been  in  its  favour  from  a  very  early  period :  thus,  in  RoUe's 
Abridgment  (a)  it  is  laid  down,  "  It  seems  that  a  man  who  has 
land  closely  adjoiniug  my  land,  cannot  dig  his  land  so  near  mine 
that  mine  would  fall  into  his  pit;  and  an  action  brought  for  such 
an  act  would  lie/'  "  It  may  be  true/'  said  Lord  Tenterden,  in 
delivering  the  jndgpnent  of  the  Court  of  King's  Bench  in  Wyatt 
V.  Harrison  (6),  "  that  if  my  land  adjoins  that  of  another,  and  I 
have  not,  by  building,  increased  the  weight  upon  my  soil,  and 
my  neighbour  digs  in  his  land,  so  as  to  occasion  mine  to  fall  in, 
he  may  be  liable  to  an  action/' 

[This  doctrine  was  treated,  in  the  judgment  of  the  Court  of 
Queen's  Bench  in  Humphries  v.  Brogden,  as  one  long  settled  by 
the  law  of  England  (c) ;  and  in  the  last-mentioned  case  it  was 
decided  that  the  like  right  of  support  exists  in  respect  of  the  ad- 
joining soil,  subjacent  as  well  as  adjacent,  so  that  if  the  surface  Sabjaoent 
and  the  subjacent  soil  be  vested  in  different  owners,  the  owner  of 
the  former  has  the  like  right  as  against  the  latter. 

But  the  obligation  to  support  a  particular  property  only  binds  interveniog 
so  much  of  the  adjoining  land  as  is  necessary  to  sustain  such 
property  in  its  natural  state ;  so  that  no  man  can  sae  for  damages 
caused  to  his  property  by  the  excavation  of  land  not  immediately 
adjoining  it,  if  the  damage  would  not  have  resulted  but  for  the 
excavation  of  the  interyening  land  (d). 

And  the  natural  right  does  not  extend  to  have  the  sopport  of  Support  hj 
any  underground  water  which  may  be  in  the  soil,  so  as  to  prevent  ''^^^' 
the  adjoining  owner  from  draining  his  soil,  if  for  any  reason  it 
becomes  necessary  or  convenient  for  him  to  do  so  ;  the  presence 
of  the  water  in  the  soil  being  an  accidental  circumstance,  the 
continuance  of  which  the  landowner  has  no  right  to  count 
upon  (e). 

These  rights  of  support  are  not  rights  to  have  the  whole  or  Nainre  of 

the  right. 


land 
ezoavatad. 


(a)  Vol.  2,  564,  Treeposs,  Jastifloa- 
tion,  I.  pi.  1.     Wilde  y.  Minsterley. 

(b)  1832,  3  B.  &  Ad.  87a 

(c)  1848,  12  Q.  B.  78i»;  see  alto  the 
judgments  of  Wood,  V.-G.,  in  Hwnt  v. 
Peake  (1860),  1  Johns.  705 ;  29  L.  J., 
Ch.  787;  and  in  North-Ea$tem  Rail, 
Co.  y.  EUiott  (1860),  2  De  G.,  F.  &  J. 
428;  10  H.  Lds.  333;  IJ.  &  H.  145; 
Harris  y.  Ryding  (1839),  5  H.  &  W. 


60;  Caledonian  Rail,  Co,  y.  8prot,  2 
M'Qaeen,  8c.  Ap.  449 ;  Boru>mi  y. 
Backhouse  (1859),  E.  B.  &  E.  655;  9  H. 
Lds.  503 ;  Angue  y.  Dalton  (1878),  L. 
B.  4  Q.  B.  Diy.  167,  184, 191 ;  Dalton 
y.  A'ngus  (1881),  L.  B.  6  App.  Gas. 
791,  808. 

(d)  Corporation    of    Birmingham    y. 
Allen  (1877),  L.  B.  6  Gh.  D.  284. 

(e)  Aboye,  p.  268. 
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soil  ft  right  of 

property. 

StatatoB  of 
Limitfttion. 


BoildingB. 


Basement  to 
let  down  eoil. 


Gftnbe 
gxftnted. 


[any  part  of  the  adjacent  or  sabjacent  soil  left  in  its  natural 
state^  bat  simply  a  right  not  to  have  the  land  injured  by  anything 
done,  however  carefully,  in  the  adjoining  soil  subjacent  or  ad- 
jacent (a).  Consequently,  until  some  actual  damage  is  caused  to 
the  land  by  the  withdrawal  of  the  adjoining  soil,  no  cause  of  action 
arises,  and  the  Statute  of  Limitations  does  not  begin  to  run  (6) ; 
and,  where  there  are  successive  subsidences  arising  from  one 
digging,  the  statute  runs  from  each  subsidence  as  a  separate 
cause  of  action  (e). 

Even  if  the  pressure  upon  the  adjoining  soil  has  been  increased 
by  buildings,  however  modem,  on  the  surface,  still  an  action  will 
lie  if  the  soil  sinks  not  on  account  of  this  additional  pressure,  but 
on  account  of  the  operations  in  the  adjoining  soil,  and  would  have 
sunk  if  there  had  been  no  buildings  thereon  {d). 

This  natural  right  of  support  for  the  soil,  unencumbered  by 
buildings,  is  one  which  prim&  facie  exists  in  all  cases  as  between 
the  owner  of  the  land  and  his  neighbour,  whether  adjacent  or 
subjacent ;  but  that  neighbour  may,  in  some  cases,  enjoy  the 
right  to  work  in  the  adjacent  or  subjacent  soil,  so  as  to  cause 
subsidence  (e).  Such  a  right  is  an  easement  (analogous  to  a 
right  of  way),  and  may  be  created  either  upon  the  original 
severance  of  the  land  between  two  owners  (whether  by  an  ordinary 
conveyance  or  by  any  statutory  conveyance,  as  an  inclosure 
award),  or  at  any  subsequent  period,  or  may  be  acquired  by 
user. 

It  was  said  in  Hilton  v.  Earl  OranvilU  (/),  that, ''  even  if  the 
grant  could  be  produced  in  specie,  reserving  a  right  in  the  lord 


(a)  The  right  existe,  howerer  soft  or 
yielding  the  supporting  soil  may  be : 
JETumphries  y.  Brogdan,  nbi  sup. 

(b)  See  judgment  in  Bonomi  t.  Back' 
house  (1859),  £.  B.  &  E.  655 ;  9  H.  of 
L.  508,  eetabUBhing  the  similarity,  in 
thiB  respect,  of  the  acquired  easement 
in  respect  of  an  ancient  house  to  the 
natural  right  in  respect  of  the  soil  un- 
encumbered. 

(c)  Darley  Main  Colliery  Co.  v.  Mit' 
chell  (1886),  L.  E.  11  App.  Gas.  127 ; 
orerruling  Lamb  v.  Walker  (1878),  L. 
B.  8  Q.  B.  D.  389;  CrumhieY,  Wallaend 
Local  Board,  L.  B.  (1891),  1  Q.  B.  503  ; 
and  per  Lord  Blackburn  in  DaUon  y. 
Angus,  L.  B.  6  A.  C.  at  p.  803.  Dist. 
8pon  V.  Qreeti  (1874),  L.  B.  9  Exch.  99, 
an  action  on  the  covenants  for  title; 


and  Qreat  Laasey  Mining  Co.  y.  Clague 
(1878),  L.  B.  4  A.  0.  116,  where  oom- 
pensation  was  awarded  once  for  all. 
It  does  not  follow  that  the  person  in 
possession  of  the  land  when  the  sub- 
sidence occurs  is  liable  for  the  damage : 
Qreenwell  y.  Low  Beechhwm  Coal  Co., 
L.  B.  (1897),  2  Q.  B.  165.  An  obstruc- 
tion to  ancient  lights  is  a  continuing 
wrong ;  Jenks  y.  Viscount  Clifden,  L.  B. 
(1897),  1  Oh.  694. 

(d)  Stroyan  y.  Knowles,  and  Hamer  y. 
Knowles  (1861),  6  H.  &  N.  454;  Hunt 
y.  Peaks  (1860),  1  Johns.  705 ;  29  L.  J., 
Ch.  785.  As  to  the  measure  of  damages 
in  such  a  case,  see  below,  p.  857,  n. 

(e)  Judgment  in  Rowhotham  y.  Wilson 
(1860),  8  H.  of  L.  848. 

(/)  1845,  6  Q.  B.  701,  at  p.  780. 


RIGHT  TO  SUPPORT  FROM  SOIL  AND  HOUSES. 


331 


Easement  to 
let  down  soil. 


{to  deprive  Ids  grantee  of  tlie  enjoyment  of .  the  tiling  granted, 
such  a  clanse  must  be  rejected  as  repngnant  and  absurd/^ 
Bat  this  dictum  was  overraled  in  Bowbotham  y.  Wihon  (a) 
and  Buchanan  v.  Andrew  (b),  and  must  be  regarded  as  no  longer 
law  (c). 

It  was  in  the  same  case  decided  that  a  right  in  the  mine-owner  whether  can 
*to  let  down  the  surface  without  making  compensation  could  not  ^  ^|52^'^ 
be  claimed  by  prescription,  being  oppressive  and  destructive  of 
-tbe  subject-matter  of  the  grant  of  the  sur&ce.  This  decision  was 
based  on  the  opinion  above  quoted,  that  such  aright  could  not  be 
<$reated  by  an  express  grant,  and,  unless  it  can  be  supported 
on  some  other  ground,  would  seem  to  fall  with  it ;  for  any  claim 
which  may  be  lawfully  made  by  grant  may  be  supported  by  proof 
-of  user  (d). 

Accordingly,  Bilion  v.  Earl  Oranville  has  often  been  treated 
as  overruled  or  shaken  on  this  point  also  (e).  But  in  Blackett  v. 
Bradley  (/),  Blackburn,  J.,  in  the  course  of  the  argument, 
suggested  that  ''it  may  be  that,  though  the  parties  may  legally 
have  made  such  a  compact,  it  would  not  be  reasonable  to  presume 
that  they  had  done  so ; ''  and  this  distinction  was,  in  Bell 
^.  Love  {g)f  adopted  and  approved  by  Baggallay,  L.  J.,  who 
thought  Hilton  v.  Earl  Oranville  well  decided.  Perhaps,  if  the 
point  should  arise,  the  rule  of  law  laid  down  in  Hilton  v.  Earl 
Danville  (which  was  decided  on  demurrer)  could  scarcely  be 
upheld ;  but  the  dictum  of  Blackburn,  J.,  would  be  of  import- 
-ance  in  considering  the  effect  of  the  evidence. 

The  decision  in  Hilton  v.  Earl  Oranville,  so  far  as  it  decides  cannot  be 
that  a  local  ctiatom  to  let  down  the  surface  without  making  com-  »o<l'»«»d  by 
pensation  is  void  for  unreasonableness,  has  not  been  shaken  (A). 


(a)  I860,  8  H.  L.  348. 

(bj  1878,  L.  B.  2  H.  L.  8c.  286. 

(e)  Per  Lord  Denman  in  Blackett  ▼. 
Bradley  (1862),  1  B.  &  8.  940,  964; 
per  Lord  Hatherley  in  Duke  of  Buccleuch 
▼.  Wakefield  (1869);  L.  B.  4  H.  L.  877, 
899;  per  Lord  Blaokbom  in  J)i»(m  v. 
White  (1888),  L.  B.  8  App.  Gas.  838, 
843;  and  per  Baggallay,  L.  J.,  in  Bell  y. 
Lov«  (1883),  L.  B.  10  Q.  B.  DiT.  547,  at 
p.  561 ;  aft.  9  App.  Ga«.  286.  Of.  per 
Wataon,  B.,  in  Carlyon  t.  Loverimg 
t(1857),  1  H.  &  N.  at  p.  798 ;  and  Qreai 
LasBey  Mining  Co.  t.  Clague  (1878),  L. 
B»  4  App.  Obm.  115.  A  grant  by  a  copy- 
holder of  such  a  right  woald  be  waste, 
-and  difterent  considerations  therefore 


apply :  see  Richards  y.  Harper  (1866), 
L.  B.  1  Ezch.  199. 

(d)  Carlyon  T.  Lovering  (1857)  i  1  H. 
&  N.  784,  797.  Of.  Bogere  y.  Taylor, 
ibid.  706. 

(e)  E.  g.,  by  Lord  Ohelmsford  in  Duke 
of  Buccleuch  y.  Wakefield  (1870),  L.  B. 
4  H.  L.  at  p.  410. 

(f)  1862, 1  B.  &  S.  at  p.  963. 

ig)  1883,  L.  B.  10  Q.  B.  Diy.  at  p. 
561 ;  aff.  in  D.  P.  sob  nom.  Love  y.  Bell, 
L.  B.  9  App.  Gas.  286. 

(h)  Gf.  Carlyon  y.  Lovering  (1867),  1 
H.  &  N.  at  p.  799 ;  Marquie  of  Balie^ 
bury  y.  Gladstone  (1861),  9  H.  L.  692; 
Broadhent  y.  Wilkes  (1742),  Willes,  360, 
1  Wils.  68 ;  2  Btr.  1224. 
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[Bat,  in  order  to  support  a  right  by  grant  to  let  down  the 
Burfacei  there  must  be  clear  words  indicating  an  intention  to- 
confer  snch  a  right,  in  derogation  of  the  ordinary  and  primft  facie 
right  to  sapport,  as  against  the  adjacent  owner  (a). 

The  dicta  reported  in  some  cases,  that  npon  a  mere  grant  of 
the  minerals  with  power  to  win  them,  the  grantee  would  not  be- 
liable  for  subsidence  caused  by  working  the  minerals,  cannot  be 
reconciled  with  the  authorities.  See  Earns  v.  Byding  (h) ;  the- 
judgments  of  Lord  Wensleydale,  in  Bowbotham  v.  Wilson  (e),  and 
Lord  Granworth,  in  Oaledanian  Bail.  Co.  y.  Sprot  (d).  In  fact,, 
in  all  such  cases  the  grant  is  taken  to  be  subject  to  the  right  of 
support,  unless  an  intention  to  the  contrary  appears  either  ex- 
pressly or  by  necessary  implication. 

No  distinction  upon  principle  can  be  made  between  cases  where 
the  severance  is  by  an  ordinary  conveyance,  and  where  it  takes 
place  under  the  compulsory  power  of  an  Act  of  Parliament  (e)  f 
but  there  are  cases  where  the  severance  has  been  effected  under 
the  provisions  of  Railway  and  Canal  Acts,  and  where  such  Acts 
have  contained  express  provisions,  which  have  been  held  to- 
qualify  the  ordinary  right  of  support  (/). 

The  question,  whether  the  right  of  support  exists,  appears  to- 
depend,  not  upon  whether  the  conveyance  by  which  the  severance 
of  the  lands  is  effected  is  purely  voluntary  or  under  the  provisions- 
of  an  Act  of  Parliament,  but  upon  whether  the  provisions  of  the 
Act  in  the  particular  case  indicate  an  intention  that  the  right- 
primdr  facie  existing  in  every  case,  as  between  the  owner  of  land 
and  the  adjoining  owner,  subjacent  or  adjacent,  shall  be  affected. 

Since  the  above  paragraphs  were  written,  the  general  rules- 
laid  down  in  them  have  been  illnstrat'Cd  by  a  large  number  of 
decisions,  to  which  it  is  desirable  to  refer  (g). 

Dealing  first  with  the  decisions  on  grants  or  reservations  by 


(a)  See  Smart  y.  Morton  (1865),  5 
IB.  &  B.  80 ;  Rob^s  v.  Haines  (1866),  6 
B.  &  B.  648;  7  E.  &  B.  626;  BugdaU 
T.  R6beTt9<yii  (1867),  8  Kay  &  J.  686 ; 
Proud  V.  Bates  (1865),  11  Jar.,  N.  8. 
441 ;  34  L.  J.,  Gb.  406. 

(b)  1889,  6  M.  &  W.  60. 

(c)  1860,  8  H.  of  L.  860. 

(d)  2  M*Q.  8o.  Ap.  461. 

(0)  Wood,  V..G.,  in  North^Eastom 
Rail,  Co.  y.  Elliott  (1860),  29  L.  J.,  Oh. 
8O81  1  J.  &  H.  146;  2  1).  F.  A  J.  428; 
10  H.  L.  388. 

(/)   WyrUy    Canal    Co,    y.  Bradley 


(1806),  7  Eaet,  868;  8  R.  B.  642;  Dudley' 
Canal  Co,  v.  Qrazehrook  (1880),  1  B.  & 
Ad.  to;  85  B.  B.  212;  Stowrhridge 
Navigation  Co,  v.  Earl  DniOey  (I860), 
8  E.  &  E.  409;  80  L.  J.,  Q.  B.  108; 
Great  Weetem  Rail,  Co,  ▼.  Fletcher 
(I860),  6  H.  &  N.  689.  See  alao  the 
jadgmenta  in  Caledonian  Rail,  Co,  y. 
Sprot,  nbi  rap.;  Same  v.  Lord  Belkaven, 
8  M*Q.  8c.  Ap.  66. 

(g)  See  these  oases  ooUocted  and  oon- 
sidered  in  a  Treatise  on  the  Law  of 
Sapport,  bj  Q.  Banks,  1894. 
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[deedj  or  under  private  or  local  Acts  of  Parliament,  it  appears   Easement  to 
that  there  are  but  few  reported  cases  in  which  words  of  grant  ^^  ^^^^^  "^^^' 
or  reservation  have  been  held  sofficiently  clear  to  negative  the 
right  of  support. 

In  BawbotJiam  v.  Wilson  (a),  an  instrument  of  allotment,  which  Omm  in 
awarded  to  different  persons  the  surface  of  certain  lands  and  the  eaaement.    ^ 
mines  beneath  them,  contained  a  declaration  that  the  allottees  of  the  Bowhotham  y. 
mines  might  hold  and  work  them  without  any  molestation,  denial,  ^'^'^'^• 
or  interruption  by  the  surface  owners,  "and  without  being  subject 
or  liable  to  any  action  or  actions  for  damage  on  account  of  working 
«nd  getting  the  said  mines,  for  or  by  reason  that  the  sur&Mse  of 
the  lands  aforesaid  may  be  rendered  uneven  and  less  commodious 
to  the  occupiers  thereof  by  sinking  in  hollows  or  being  otherwise 
defaced  or  injured  where  such  mines  shall  be  worked,^'  the  pro- 
prietors having  agreed  to  accept  their  allotments  ''  subject  to  any 
inconvenience  or  incumbrance  which  may  arise  from  the  cause 
aforesaid ;  *'  it  was  held  that  the  allottees  of  mines  could  let 
down  the  surf  aca 

In  Duke  of  Bucdewih  v.  WakefsU  (b),  a  special  Inclosure  Act,  jhike  of 
under  which  common  lands  were  allotted,  reserved'  to  the  ^J^iJ^' 
lord  of  the  manor  the  mines,  minerals,  and  quarries  upon,  with, 
and  under  the  common  lands,  with  power  to  come  upon  the 
common  lands,  to  search,  bore,  and  dig  for  mines,  minerals,  and 
quarries,  to  sink  shafts  and  open  veins  upon  the  lands,  to  land, 
store,  and  take  away  the  minerals,  to  make  roads,  divert  brooks, 
cut  sluices,  sink  and  drive  pits,  levels,  and  soughs  or  other 
necessary  works,  as  the  lord  should  think  proper,  to  build  work- 
men's cottage,  erect  machinery,  and  generally  to  do  all  things 
whatever  for  getting  the  minerals,  as  if  the  common  lands  had 
remained  open  and  uninclosed,  paying  reasonable  compensation 
for  damage  done  by  such  works  as  aforesaid ;  it  appeared  that 
the  soil  was  so  friable  that  the  mines  could  not  be  worked  at  all 
without  destroying  the  surface.  It  was  held  that  the  lord  above 
subject  might  let  down  the  surface  so  as  to  destroy  the  land 
only  to  the  liability  to  pay  compensation  for  damag^  one. 

In  WUliamB  v.  Bagnall  (c),  a  conveyance  excepted  the  mines  Williams  r. 
and  power  to  work  them  without  entering  on  the  surface  land  ^^'^^^ 
conveyed,  ''and  without  being  answerable  for  any  injury  what- 

(a)  iseo,  8  H.  L.  C.  848.  (c)  1867,  15  W.  R.  272. 

(&)  1869,  L.  B.  4  H.  L.  877. 
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Eftsement  to 
let  down  soil. 

Williams  y. 
Bagnall. 


Atpden  t. 
Seddon. 


CHUy. 
Dickinson, 


[soever  that  shall  or  may  arise  to  the  said  land  and  premises, 
or  to  any  of  the  buildings  which  shall  at  any  time  hereafter  be 
erected  upon  the  said  land  or  any  part  thereof^  by  reason  of  the 
working  or  getting  the  said  excepted  mines  from  under  the  same 
premises;"  and  this  was  held  effectually  to  negatire  the  right  of 
support. 

In  Aapden  ▼•  Seddon  (a),  a  grantor  conyeyed  away  a  plot  of 
land  upon  which  a  cotton  mill  was  to  be  builti  reserving  to  him- 
self and  his  assigns  the  mines  and  the  right  to  win  and  carry 
away  the  minerals^ ''  and  to  do  all  things  necessary  for  effectuating* 
all  or  any  of  the  aforesaid  purposes,  but  without  entering  upon 
the  sur&ce  of  the  said  premises,  or  any  part  thereof,  so  that 
compensation  in  money  be  made  by  him  or  them  for  all  damage 
that  shall  be  done  to  the  erections  on  the  said  plot  by  the 
exercise  of  any  of  the  said  excepted  liberties  or  in  consequence 
thereof.'^  It  was  held  by  the  Lords  Justices,  affirming  the 
decree  of  Jessel,  M.  B.,  and  distinguishing  OaledorUan  Railway  ▼. 
Sprot  {h)y  that  the  grantor  could,  under  the  reservatioui  let  down 
the  surface  so  as  to  destroy  the  buildings.  Compensation  was 
subsequently  awarded  at  law  under  the  condition  (c). 

In  Oill  v.  Dickinson  (cZ),  to  a  claim  for  working  mines  under 
the  plaintiff's  land  so  as  to  let  down  the  surface,  the  defendant^ 
pleaded  that  he  was  the  lessee  of  the  mines  from  the  lord  of 
the  manor ;  that  the  plaintifPs  land  had  been  part  of  the  waste  ; 
that  until  the  passing  of  a  special  Indosure  Act  the  lord 
had  been  accustomed  to  work  the  mines  without  paying  any 
satisfaction  for  injury  caused  by  such  working ;  and  that  the  In- 
dosure Act  had  provided  that  the  lord,  his  successors  and  assigns, 
should  have  the  mines  and  the  right  of  searching  for,  winning, 
and  working  them  "  as  fully  and  freely  as  he  or  they  might  or 
could  have  had  and  enjoyed  the  same  in  case  the  Act  had  not 
been  made,  and  that  without  making  or  paying  any  satisfaction 
for  so  doing.''  The  Act  provided  for  the  compensation  of  the 
person  injured  by  the  owners  of  the  other  allotments.  On 
demurrer,  it  was  held  that  the  defence  was  sufficient,  as, 
whether  or  not  the  custom  was  good  (a),  the  express  enact- 
ment covered  the  case.    Blaekett  v.  Bradley  (/),  a  case  decided 


(a)  1876,  L.  R.  10  Ch.  394. 
[h)  2  Macq.  449. 
e)  1876,  L.  R.  1  Exoh.  D.  496. 
d)  1880,  L.  R.  6  Q.  B.  D.  169. 


(e)  Above,  p.  831. 

(/)   1862,  1  fi.  a;  S.  940;  81  L.  J. 
Q.  B.  66. 
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[on  the  same  Act,  but  where  the  point  had  not  been  taken,  was    Eaaement  to 
overpuled.  let  down  aoa. 

In  Buchanan  v.  Andrew  (a),  the  appellant  Bachanan  had  ^J^nanY. 
granted  a  fen  of  land  in  Lanarkshire  to  Porteous,  who  had 
bonnd  himself  to  baild  a  house  upon  it.  The  grant  reserved  to 
the  superior  the  minerals  underneath  the  land,  with  a  stipulation 
that  the  superior  ''  should  not  be  liable  for  any  damage  that 
might  arise  to  the  surface  land  feued  or  the  buildings  that  might 
be  erected  thereon  from  working  and  carrying  away  the  minerals 
underneath/'  Damage  having  arisen,  the  House  of  Lords 
treated  the  reservation  as  operative,  and  declined  to  restrain 
the  superior  from  working  the  mines. 

Li  Consett  Waterworks  Company  v.  Bitaon  {h),  it  was  held 
npon  the  terms  of  a  private  Indosure  Act,  that  the  lord  of  the 
manor  was  empowered  to  work  mines  under  certain  allotments, 
and  so  to  let  down  the  surface  of  the  land,  without  paying 
damages  or  making  compensation  to  the  allottees. 

Lastly,  in  Bell  v.  Earl  of  Dudley  (c),  where  an  Act  for 
enclosing  waste  lands  reserved  to  the  lord  the  mines  and 
minerals,  with  full  power  to  work  them  '^without  paying 
or  making  any  satisfaction  to  any  person  or  persons  whom- 
soever for  the  same  or  the  damage  to  be  done  thereby,''  and 
threw  any  damage  caused  by  working  the  mines  on  the 
allottees  rateably,  including  the  lord,  it  was  held  that  an 
allottee  had  no  right  to  support.  In  this  case  Chitty,  J., 
summarized  the  prior  decisions  as  follows:  ''Where,  as  here, 
the  ownership  of  the  minerals  and  of  the  surface  is  severed, 
the  prima  fade  inference  is  that  the  owner  of  the  surface  shall 
enjoy  the  surface  allotted,  and  shall  have  the  common  right  of 
support  for  his  tenement.  The  inference  is  strong ;  in  order  to 
rebut  it  the  burden  lies  on  the  owner  of  the  minerals  to  show 
afiSrmatively  and  by  clear  words  that  he  has  the  right  of  letting 
down  the  surface.  When  clear  words  are  spoken  of,  it  is  not 
meant  that  the  Act  must  say  in  express  terms  that  the  mineral 
owner  may  let  down  the  surface.  •  •  .  The  presence  or  absence 

(a)  1878,  L.  R.  2  So.  App.  286.  the  Coart  in  Bell  v.  Earl  of  Dudleff) 

(b)  1889,  L.  R.  22  Q.  B.   D.  818,      ara  printed  as  an  appendix    to    this 
60  L.  T.  360;  68  J.  P.  873;  reversed      chapter. 

on    appeal,  22  Q.  B.  Div.  702.     As  (c)  L.   R.  (1896),  1   Cb.   182.     Of. 

this  case  is  very  shortlj  reported  on  Thompson  y,   Mein,   W.    K.    1898,   p^ 

appeal,  the  jodgments  of  the  Gonrt  of  202. 
Appeal   (which  were  referred  to  hj 
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Easement  to    [of  a  compensation  clause  is  an  important  element:  the  primdyhcte 

-^ ^^^^^  •  inference  in  favoar  of  the  surface  owner  is  strengthened  by  the 

absence  of  any  provision  for  compensation ;  the  presence  of  a 

limited  compensation  clause  is  not  of  itself  sufficient  to  rebut  the 

inference." 

Oaeee  of  ^o  the  above  decisions  in  favour  of  the  mine-owner  must  be 

•denufle. 

added  certain  cases  on  mining  leases,  in  which  the  forms  of  the 

leases  have  been  held  to  release  the  lessee  from  the  common  law 
obligation  to  support  the  superjacent  land  (a).  It  was  said  in 
one  of  these  cases  that  ''the  contract  would  regulate  the  obliga> 
tions  and  the  rights  of  the  parties  "  (6).  But,  if  this  dictum  was 
intended  to  mean  that,  in  the  case  of  a  mining  lease,  there  is  no 
presumption  in  favour  of  the  obligation  to  support  the  surface, 
it  cannot  be  regarded  as  law.  The  law  as  between  lessor  and 
lessee  is  the  same  as  the  law  between  grantor  and  grantee,  except 
that,  where  one  grants  a  lease  reserving  a  royalty,  he  may  have 
an  inducement  to  empower  the  lessee  to  let  down  the  surface  if 
the  surface  is  of  less  value  than  the  minerals.  The  rule  of  law 
is  the  same ;  but  the  presumption  against  the  grant  is  slightly 
less  strong  (c). 
Oases  against  In  the  remaining  cases  in  which  the  assistance  of  the  Court 
the  easement,   j^^  j^^j^  asked  in  construing  private  grants  and  reservations 

of  minerals,  and  of  the  right  to  work  them,  the  decision  has 
been  uniformly  in  favour  of  the  common  law  right  of  support 
being  retained.  The  principal  cases  of  this  nature  are: — 
Harris  v.  Ryding  (d),  where  the  grantor  reserved  the  mines 
and  minerals,  with  power  to  come  upon  the  surface,  to  get 
and  carry  away  the  minerals,  and  to  sink  shafts,  ''  making 
a  fair  compensation  to  T.  P.  (the  grantee  of  the  surface)  for 
the  damage  to  be  done  to  the  surface  of  the  said  premises 
or  the  pasture  and  crops  growing  thereon  " ;  Smart  v.  Morton  (&), 
where  the  reservation  was  somewhat  similar,  but  the  grantor 
covenanted  to  pay  treble  damages  for  any  damage  caused ; 
Boherts  v.  Haines  (/),  where  the  power  to  work  mines  was  con- 
tained in  an  Inclosure  Act,  which  also  made  special  provisions 

(a)  Taylor  y.  Shafto  (1867),  8  B.  &  App.  Gas.  460, 466 ;  of .  per  Jessel,  H.  B.. 
8.  228 ;  Shafto  v.  Johnson  (1863),  ibid.  L.  B.  10  Gh.  399  n.  Dugdale  v.  Robertson 
252  n. ;  Smith  y.  Darby  (1872),  L.  R.  7  (1857),  3  K.  A  J.  696,  has  been  doabted, 
Q.  B.  716 ;  Eadon  r.  Jeffcock  (1872),  L.  bat  not  orerraled. 

B.  7  Ezch.  379.  (d)  1839,  5  M.  &  W.  6a 

(b)  Per  Gleasby,  B.,  L.  B.  7  Exoh.  (e)  1865,  6  E.  A  B.  80. 
388.  (/J  1866,  6  B.  A  B.  643. 

(c)  DavU  T.  Trehame  (1881),  L.  B.  6 
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[(which  had  not  beea  inf  riaged)  for  the  sapport  of  sarface  buildings  EaBoment  to 
by  fixing  certain  limits  within  which  no  working  should  take  ^Qt  down  aoil. 
place  at  all;  Allaway  v.  Wagataff  (a),  where  the  subsidence  was 
held  not  to  be  ^'surface  damage''  within  the  meaning  of  the  Act 
for  regulating  mining  in  the  Forest  of  Dean  ;  Proud  v.  Bates  (6), 
where  the  reservation  was  contained  in  a  lease  ;  Bell  v.  Wilson  (c), 
where  the  minerals  reserved  included  freestone,  which  was  ad- 
mitted not  to  be  commonly  got  by  underground  working  ;  Hext  v. 
Qill  {d)j  where  the  reservation  extended  to  china  clay,  which 
could  not  be  got  without  destroying  the  surface;  Benfieldside 
Local  Board  v.  Conseib  Iron  Company  (e),  where  words  in  them- 
selves wide  were  held  to  be  qualified  by  an  express  grant  to  the 
public  of  a  right  inconsistent  with  the  destruction  of  the  surface ; 
Davis  V.  Trehame  (/),  where  the  grant  relied  upon  was  contained 
in  a  mining  lease,  which  authorized  the  lessee  to  work  the  mines 
'*in  the  usual  and  most  approved  way  in  which  the  same  was 
performed  in  other  works  of  the  like  kind  in  the  county/'  and 
provided  for  compensation  for  "  damage  or  injury  to  the  surface  "; 
Mundy  v.  Duke  of  Rutland  {g),  where  the  reservation,  being  vague^ 
was  not  permitted  to  operate  in  the  grantor's  favour ;  Chapman 
V.  Day  (A),  where  full  compensation  was  provided  for  "  loss  or 
injury  ....  by  reason  of  the  working  of  the  minerals  ; "  Dixon 
v.  White  (i),  where  a  lessee  of  "  the  whole  coal "  under  certain 
lands  was  empowered  to  work  and  win  it,  but  not  to  "  break  the 
sarface "  of  the  land,  and  the  lease  stipulated  that  he  should 
indemnify  the  lessor  for  the  "  whole  damage  and  injury  oc- 
casioned by  the  aforesaid  operations  ;"  Love  v.  Bell  (j),  where 
an  Inclosure  Act  provided  that  the  lords  of  the  manor  should  hold 
and  enjoy  all  mines,  &c.,  '^in  as  full,  ample, and  beneficial  a  manner 
to  all  intents  and  purposes  "  as  if  the  Act  had  not  been  passed, 
and  that  the  mine-owner  should  make  satisfaction  (not  to  exceed 
£5  per  acre  per  year)  for  "  damages  and  spoil  of  ground " 
occasioned  by  his  working  to  the  person  in  possession  of  the 
surface;  London  and  North  Western  Railway  Company  v.  Evans {k), 

(a)  1859,  4  H.  &  N.  681.  Co.,  L.  E.  (1897).  2  Q.  B.  166. 

h)  1865,  34  L.  J.,  Ch.  406.  (g)    1882,  L.  R.  23  Oh.  Dir.  81. 

[c)  1866,  L.  R.  1  Ch.  803;  diat.  AtL-  {h)   1883,  47  L.  T.  705. 

Gen,  V.  Welsh  Granite  Co.   (1887),  35  (i)    1883,  L.  R.  8  App.  Gas.  833. 

W.  R.  617.  (i)  1884,  L.  R.  9  App.  Gas.  288.    Gf. 

[d)  1872,  L.  R.  7  Ch.  699.  Twyerould  v.  Chamber  Colliery  Co.,W.  N. 

[e)  1877,  L.  R.  3  Ezoh.  D.  54.  1892,  p.   27 ;    afl.  in   H.  L.,  but  not 
[/)  1881,   L.  R.  6  App.  Gas.  460  ;  reported. 

of.  Qreenwell   y.   Low   Beechhum  Coal  (fc)  L.  R.  (1893),  1  Gh.  16. 

G.  23 
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Besnlt  of  the 
anthoritieB. 


a 


Easement  to  [where  an  Act  anthorizing  the  undertakers  to  maintain  the 
let  down  aoil.  navigation  of  a  brook  did  not  expressly  refer  to  minerals  ; 
and  Oreat  Western  Railway  Company  v.  Oefn  Cribbwr  Brick 
Company  (a),  where  a  conveyance  of  land  for  a  horse-tramway 
reserved  the  adjacent  mines  with  power  to  work  them^  bat  not  so 
as  to  injure  the  tramway. 

As  a  result  of  these  authorities^  it  may  now  be  taken  as 
perfectly  settled  ground  that  as  of  common  right  the  surface 
land  has  a  right  to  be  supported  by  subjacent  strata  of  minerals. 
Althongh  that  is  of  common  right,  it  may  be  shown, — the  burden 
lying  on  those  who  wish  to  show  it, — that  the  person  who  has 
got  the  surface  obtained  it  either  upon  terms  which  would  give 
him  no  right  to  support,  he  having  accepted  it  and  taken  it  upon 
those  terms,  or  that,  before  he  got  it,  the  person  from  whom  he 
claims,  the  owner  of  the  surface,  had  parted  with  the  right  of 
support  from  below  "  (b). 

The  principle  that  an  owner  cannot  derogate  from  his  gprant 
was  thought  to  create  a  presumption  in  every  case  against  the 
grantor  and  in  favour  of  the  grantee  (c) ;  but  the  question  is  now 
reduced  to  one  of  construction  (d). 

The  provision  of  compensation  for  damage  may  sometimes 
affect  the  judgment  of  the  Court  in  favour  of  the  right  to  let  down 
the  surface  (e),  and  the  wording  of  such  a  provision  may  even 
operate  so  as  to  extend  the  powers  reserved  (/).  But  it  must  be 
remembered  that  compensation  may  sometimes  be  made  payable 
for  acts  which  are  forbidden ;  it  may  be  intended  as  a  collateral 
remedy,  not  for  the  use  of  the  powers  intended  to  be  conferred  (g), 
but  for  their  abuse  {h). 

Certain  Acts  contain  express  provisions  as  to  working  the 
minerals  under  or  near  to  lands  purchased  for  the  construction  of 
railways  or  other  statutory  undertakings,  and  these  of  course  stand 
upon  a  footing  apart  from  the  ordinary  law  (t) . 


Power  to  work 
mines  on 
notice. 


(a)  L.  B.  (1884),  2  Ch.  167. 

(h)  Per  Lord  Blackbnm  in  Davis  v. 
Trehame  (1881),  L.  B.  6  App.  CaB.466. 
Ab  to  notiod  of  the  oovenAnt  or  release 
of  the  right,  tee  Richards  t.  Harper 
(1866),  L.  B.  1  Bzch.  199;  and  Row 
lotham  Y.  Wils(m,  abi  sap. 

(c)  Proud  y.  Bates,  nbi  sap. ;  cf. 
Mundy  t.  I>uke  qf  Rutland,  nbi  snp. 

(d)  Per  Lord  Blaokbarn  in  DisBon 
T.  White  (18b3),  L.  B.  8  App.  Caa.  p. 
843. 

(e)  Per  Jeaael,  M.  B.,  in  Aspden  v. 
Seddon  (1875),  L.  B.  10  Ch.  396  n. ; 


and  per  Chitty,  J.,  in  Bell  ▼.  Earl  qf 
Dudley,  L.  B.  (1895),  1  Ch.  186. 

(/)  Aepden  v.  8eddon  (1876),  L.  B. 
10  Ch.  894;  cf.  per  Lord  Wateon  in 
Love  V.  Bell  (1881),  L.  B.  9  App.  Cas. 
at  p.  299;  and  AtL-Qen,  t.  Welsh 
Granite  Co.  (1887),  35  W.  B.  617. 

(<;)  Aspden  v.  Seddon,  nbi  sap. 

{hi  Dixon  v.  White,  ubi  sup. 

(i)  Per  Lord  Cranworth  in  Midland 
Railway  Co,  v.  Robinson  (1889),  L.  B. 
15  A.  C.  19.  Ab  to  the  support  of  sewers, 
&c.,  carried  through  land  not  purchased 
by  the  undertakers,  see  above,  p.  98  n. 
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[ThuB^  by  the  Hallways  Claases  Act^  1845,  it  is  provided  (a)    Basement  to 
that  a  railway  company  shall  not  in  the  first  instance  (6)  be    ^^^  ^^^°  °^'^' 
entitled  to  the  mines  and  minerals  (c)  nnder  the  land  purchased  Powertowork 
by  them ;  but  before  working  (d)  any  mines  or  minerals  lying        notice, 
binder  the  railway  or  the  works  connected  therewith  or  within  the  Railway  Aets. 
prescribed  distance  (generally  forty  feet)  therefrom,  the  owner 
or  occupier  must  give  to  the  company  notice  of  his  intention  so 
to  do^  and  thereupon  the  company  may  give  a  counter-notice  to 
the  effect  that  they  are  willing  to  make  compensation  (e)  for  the 
mines^  or  on  default  for  thirty  days  in  giving  such  counter-notice 
the  owner  may  work  the  mines  in  a  proper  and  usual  manner  as 
provided  by  the  Act.    Under  this  statute  it  has  been  held  that^ 
when  notice  has  been  duly  given  of  an  intention  to  work  the 
mines  and  the  company  have  elected  not  to  pay  compensation 
ior    them,    the    owner    (though    himself    the    vendor    of    the 
surface  to  the  company)    may  work   all   minerals   within  the 
prescribed  distance  without  leaving  support  for  the  railway  (/). 
But  when  compensation  has  been  tendered,  the  working  will  be 
restrained  by  injunction  (g) ;  and  the  company  are  not  bound  to 
give  the  counter-notice  noG  to  work  the  mines  within  the  thirty 
•days,  but  may  at  any  time  stop  the  working  on  the  terms  of 
paying  compensation  for  the  minerals  then  remaining  un  worked  (h). 


(a)  SectB.  77  to  86. 

(b)  I.e.,  nnless  they  ezpreaely  par- 
<3hase  the  mines :  Brrington  y,  Metro- 
^lUan  Ditftrict  Railway  Co,  (1881),  L. 
R.  19  Ch.  DiT.  559. 

(e)  Ab  to  what  are  "mines  and 
minerals/'  see  Bell  v.  Wilson  (1866),  L. 
R.  1  Ch.  803  (freestone);  Midland 
Railvfay  Co,  v.  CheckUy  (1867),  L.  R. 
4  Eq.  19  (stone) ;  He»t  v.  QUI  (1872),  L. 
R.  6  Ch.  699  (china  olay ) ;  Midland  Rail. 
Co.  V.  Haunchwood  Brick  and  Tile  Co. 
(1882),  L.  R.  20  Ch.  D.  552  (cl*y)  ;  Att.- 
.<?«*.  V.  Welsh  Oranite  Co.  (1887),  85 
W.  R.  617  (granite) ;  Lord  Provost  and 
McLffistrates  of  Glasgow  v.  Farie  (1888), 
•L.  R.  18  A.  C.  667  (clay) ;  Earl  of  Jersey 
V.  Neath  Poor  Law  Union  (188y),  L.  R. 
22  Q.  B.  Di7.  556  (briok  earth  and 
-clay);  Midland  Rail.  Co.  v.  Robinson 
(1889),  L.  R.  15  A.  C.  19  (limestone) ; 
Buahon  Brick  and  Terra  Cotta  Co.  v, 
•Great  Western  Rail.  Co.,  L.  R.  (1893), 
1  Ch.  427  (olay).  As  to  sabstancea  other 
than  '*  mines  and  minerals,"  it  seems 
■that  the  company  would  hare  the  ordi- 
nary rights  of  a  private  owner  (above, 
p.  832). 

(d)  There  must  be  a  bon&  fide  inten- 
sion on  the  part  of  the  owner  to  work 


the  minerals  by  himself,  his  leasees  or 
licensees :  Midland  Railway  Co.  y. 
Robinson,  nbi  sap. 

(e)  The  compensation  is  ascertained 
nnder  the  Lands  Claases  Act :  Reg.  t. 
London  and  North  Western  Railway  Co., 
L.  R.  (1894),  2  Q.  B.  512.  As  to  the 
right  of  a  life  tenant  in  respect  of  the 
compensation  money,  see  In  re  Barring^ 
ton  (1886),  L.  R.  33  Ch.  D.  523  ;  Li  re 
Robinson's  Settlement  Trusts,  L.  R. 
(1891),  3  Ch.  129. 

(/)  Great  Western  Railway  Co.  v. 
FMcher  (1860),  6  H.  A  N.  689;  Great 
Western  Railway  Co.  v.  Bennett  (1867), 
L.  R.  2  H.  L.  27 ;  Pountney  r.  Clayton 
( 1883),  L.  R.  11  Q.  B.  Div.  820  (a  oase  of 
snperflaous  land,  as  to  which  see  Banks 
on  Support,  pp.  109,  145);  Ruahon 
Brick  and  Terra  Cotta  Co.  v.  Great 
Western  Railway  Co.,  L.  R.  (1893),  1 
Ch.  427  (a  case  of  open  workings) . 

ig)  Smith  t.  Great  Westerri  Railway 
Co.  (1877),  L.  R.  8  A.  C.  165. 

(h)  Dixon  t.  Caledonian  and  Glasgow 
and  South  Western  Railway  Companies 
(1880),  L.  R.  5  A.  C.  820.  As  to  the 
light  to  tunnel  nnder  the  railway,  see 
Midland  Railway  Co.  v.  Miles  (1885), 
L.  R.  30  Ch.  D.  634,  31   Ch.  D.  632. 

23   2 
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misMoa 
ooCioe. 

Canal  Acta. 


to  [When  a  Canal  Company's  Act  contains  similar  provisions,  the 
let  down  mn\.  ijj^^  principles  of  coarse  apply  (a) ;  and  in  a  case  (6)  where  the 
Powertowork  Act  proYided  that,  on  the  canal  company's  failare  to  purchase 
after  dne  notice,  the  owner  might  work  the  mines,  and  it  was 
provided  that  "  in  working  such  mines  no  injury  be  done  to  the 
said  navigation/'  it  was  held  that  the  proviso  must  be  construed 
as  referring  to  extraordinary  or  unnecessary  damage,  and  not  as 
cutting  down  the  power  to  work  the  mines  in  the  usual  course. 
Bat  where  the  Act  contained  no  clause  requiring  the  mine-owner 
to  give  notice  of  his  intention  to  work  the  mines  or  enabling  him 
to  work  them  on  the  failure  of  the  company  to  pay  compensation, 
it  was  held  that  the  Dudley  Canal  case  did  not  apply,  that 
a  proviso  against  working  the  mines  so  as  to  '^  injure,  prejudice, 
or  obstruct  the  canal,"  must  be  construed  in  the  ordinary  sense  of 
those  words,  and  that  the  mine-owner's  right  was  to  com- 
pensation (c). 

Somewhat  similar  questions  may  arise  under  the  Waterworks 
Clauses  Act,  1847  ((!),the  Highways  and  Locomotives  (Amend- 
ment) Act,  1878  (e),  and  the  Public  Health  Act,  1875  (Support 
of  Sewers)  Amendment  Act,  1883.] 

By  the  civil  law,  this  right  of  support  from  the  neighbouring 
soil  was  recognized  in  the  restrictions  it  imposed  upon  the  doing 
such  acts  as  would  naturally  have  the  effect  of  withdrawing  such 
support :  ''  If  a  man  dig  a  sepulchre,  or  a  ditch,  he  shall  leave 
(between  it  and  his  neighbour's  land)  a  space  equal  to  its  depth ; 
if  he  dig  a  well,  he  shall  leave  the  space  of  a  fathom  "  (/). 


CitU  law. 


And  as  to  olaims  for  prospeofcive  iojaiy 
to  mines  not  taken,  see  HolUday  v. 
Mayor,  cj'c.  of  Wakefield,  L.  R.  (1891), 

A.  0.  81  ;  lie  Lord  Qerard  and  London 
and  North  Western  Railway  Co.,  L«  B. 
(1895),  1  Q.  B.  469. 

(a)  Wyrley  Canal  Co.  v.  Bradlty 
(1806),  7  East,  368 ;  8  R.  B.  642. 

(6)  Dudley  Canal  Navigation  Co,  v. 
Grazchrook  (1830),  1  B.  A  Ad.  59;  35 

B.  B.  212.  Cf.  Stourbridge  Navigation 
Co,  V.  Eitrl  Dudley  (1860),  8  E.  A  B. 
409  i  30  L.  J.,  Q.  B.  108. 

(c)  Knowles  ^*  Song  v.  Lancashire 
and  Yorkshire  Kailvay  Co,  (1889),  L.B. 
14  A.  0.  248 ;  cf.  Crawford  Canal  Co. 
y.  Cutts  (1848),  5  B&ilw.  Gaa.  442.  Dist. 
Chamber  Colliery  Co.  v.  Rochdale  Canal 
Co.,  L.  B.  (1895),  A.  C.  664,  and  New 
Moss  Colliery  Co.  ▼.  Manchester,  Shef- 
field, and  Lincolnshire  Railway  Co.,  L, 
B.  (1897),  1  Ch.  726,  in  which  oases  the 
Act  contained  no  prohibition  against 


working  the  adjacent  mines  so  as  to 
injure  the  canal.  In  Midland  Railway 
Co.  V.  Checkley  (1867),  L.  R.  4  Eq.  19, 
compensation  was  allowed  in  respect  of 
mines  beyond  the  prescribed  distance ; 
but  possibly  this  was  considered  to  be 
payable  under  sect.  60  of  the  Act. 

(d)  Sects.  18  to  27 ;  HolUday  v.  Mayor, 
^c.  of  Wakefield,  L.  B.  (1891),  A.  C.  81. 
Cf.  Can»ett  Waterworks  Co.  y.  Ritson 
(1889),  L.  B.  22  Q.  B.  D.  318 ;  rerersed 
on  another  point,  ibid.  702,  below,  p.  403. 

{e)  Sect.  27;  Att.-Gen.  v.  Conduit 
Colliery  Co.,  L.  B.  (1896),  1  Q.  B.,  at 
pp.  308,  313. 

(/)  Si  qnis  sepem  ad  aliennm  prsa* 
dinm  fizerit  infoderitqae  terminom  ne 
ezcedito :  si  nwceriam,  pedem  relin- 
qoito;  si  Tero  domnm,  pedes  dnos;  si 
Bepalchrom  ant  scobem  foderit,  qnan* 
turn  profanditatis  habnerint,  tantnm 
spatii  relinqaito;  si  pateum,  paasda 
latitadinem. — Dig.  10, 1,  18,  fin.  reg. 
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A  Bimilar  enactment  has  been  introdaced  into  the  French  CodeCiyil. 
law  (a).  '^  Whoever  digs  a  well  or  ditch  near  a  wall,  whether 
party  or  otherwise,  whoever  wishes  to  build  against  (such  wall)  a  . 
chimney,  forge,  or  oven,  to  erect  a  stable  against  it,  or  establish 
a  magazine  of  salt,  or  any  corrosive  materials,  must  leave  the 
interval  prescribed  by  law  and  custom  in  this  respect,  or  construct 
the  works  prescribed  by  law  to  prevent  injury  to  his  neighbour." 
In  commenting  upon  this  article  of  the  Code,  a  learned  French 
author  says,  '*  It  appears  to  me,  that  the  principle  of  this  Article  Pardeisofl. 
of  the  Code  (674)  should  be  extended  to  numerous  other  cases, 
which  will  undoubtedly  be  settled  by  particular  enactments  of  the 
rural  laws,  and  which,  until  such  laws  are  made,  should  be 
decided  in  conformity  with  local  usages ;  or,  if  they  are  silent, 
with  the  precepts  of  equity.  Thus,  if  an  individual  makes  a  fish- 
pond or  lake  on  his  own  property,  he  ought  to  leave  a  sufficient 
extent  of  land  to  separate  it  from  his  neighbour  who  has  already 
a  similar  reservoir."  "  By  parity  of  reasoning,  the  owner  of  land, 
who  is  desirous  of  quarrying  on  his  own  property  for  stone  or 
sand,  or  similar  materials,  must  not  open  the  earth  at  the  extreme 
point  which  separates  his  land  from  that  of  his  neighbour,  and 
continue  to  excavate  perpendicularly,  because  his  neighbour's 
land,  thus  deprived  of  support,  would  be  in  danger  of  falling  in 
<6boulement) "  (6). 


Sect.  2. — Support  to  Buildings  from  adjacent  Land. 

Where,   however,   anything  has  been   done  to   increase  the  Saperinoam- 
lateral  pressure,  as  where  buildings  have  been  erected,  it  appears  ^^J  entitled^ 
to  be  clearly  settled  that  no  man  has  a  right  to  such  increased  by  the  oom- 
aupport  unless  the  building,  or  other  thing  which  makes  it  neces-  support. 
Bary,  is  of  ancient  erection.     This  was  laid  down  in  a  very  early 
case.   ''If  A.  is  seised  in  fee  of  copyhold  land  closely  adjoining  TTffdc  v. 
the  land  of  B.,  and  A.  erect  a  new  house  upon  his  copyhold  land,  ^»n«f^^V' 
and  any  part  of  his  house  is  erected  on  the  confines  of  his  land 
adjoining  the  land  of  B.,  if  B.  afterwards  dig  his  land  so  near  to 
the  foundation  of  the  house  of  A.,  but  not  in  the  land  of  A.,  that 
by  it  the  foundation  of  the  messuage,  and  the  messuage  itself,  fall 
into  the  pit,  still  no  action  lies  by  A.  against  B.,  inasmuch  as  it 
was  the  fault  of  A.  himself  that  he  built  his  house  so  near  the 


(a)  Code  Civil,  Art.  674.  (h)  PardessoB,  TraiU  des  Serritudes,  302. 
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Bmldings  not  land  o£  6.,  for  he  cannot  by  his  (own)  act  prevent  B.  from  making- 
^V^'^^    the  best  use  of  his  land  that  he  can  (a). 

tne  oommozL  ^  ' 

Iftwtoanpport.      In  Wyatt  v.  Harrison  {b),  the  declaration  stated  that  the  plain- 
Wyatt  ▼.  tiff  was  possessed  of  a  certain  dwelling-honse— that  the  defendant^ 

Harriton,         j^  rebuilding  his  dwelling-house  adjoining,  dug  so  negligently, 

carelessly,  and  improperly  into  the  soil  and  foundation  of  his 
own  dwelling-house,  and  so  near  the  soil  and  foundation  of  the 
said  dwelling-house  of  the  plaintiff,  that  by  reason  thereof  the 
plaintiff's  wall  gave  way  and  was  damaged.  To  so  much  of  this 
declaration  as  ''  related  to  the  defendant's  digging  into  the  soil 
and  foundation  of  the  said  dwelling-house  of  him  the  defendant, 
so  near  to  the  soil  and  foundation  of  the  said  dwelling-house  of 
the  plaintiff,  that  by  reason  thereof,''  &c.,  the  defendant  demurred 
generally.  Lord  Tenterden,  in  delivering  the  judgment  of  the 
Court,  after  time  taken  to  consider,  said  :  '^  The  question  reduces 
itself  to  this,  whether,  if  a  person  builds  to  the  utmost  extremity 
of  his  own  land,  and  the  owner  of  the  adjoining  land  digs  th& 
ground  there  so  as  to  remove  some  part  of  the  soil  which  formed 
the  support  of  the  building  so  erected,  an  action  lies  for  tfa& 
injury  thereby  occasioned  ?  Whatever  the  law  might  be  if  the 
damage  complained  of  were  in  respect  of  an  ancient  messuage 
possessed  by  the  plaintiff  at  the  extremity  of  his  own  land,  whicb 
circumstance  of  antiquity  might  imply  the  consent  of  the  ad- 
joining proprietor  at  a  former  time  to  the  erection  of  a  building  in 
that  situation,  it  is  enough  to  say  in  this  case  that  the  building  is 
not  alleged  to  be  ancient,  but  may,  as  far  as  appears  from  the 
declaration,  have  been  recently  erected;  and  if  so,  then,  according 
to  the  authorities,  the  plaintiff  is  not  entitled  to  recover.  It  may 
be  true,  that  if  my  land  adjoins  that  of  another,  and  I  have  not 
by  building  increased  the  weight  upon  my  soil,  and  my  neighbour 
digs  in  his  land  so  as  to  occasion  mine  tQfall  in,  he  may  be  liable 
to  an  action  ;  but  if  I  have  laid  an  additional  weight  upon  my  land,. 
it  does  not  follow  that  he  is  to  be  deprived  of  the  right  of  digging 
his  own  ground  because  mine  will  then  become  incapable  of 
supporting  the  artificial  weight  which  I  have  laid  upon  it.  And 
this  is  consistent  with  2  Bolle,  Ab.  (c).  The  judgment  will 
therefore  be  for  the  defendant "  (d). 

(a)   Wilde    r,  Minsterley    (1640),    2  was  similar  to  the  one  in  this  case,  ooo^ 

Rolle's  Abr.  664,  Trespais,  JnBtifioatioD,  taioiog  no  allegation  that  the  house  of 

J.  pi.  1.  the  plaintiff  was  an  ancient  one ;  bat 

(h)  1832,  8  B.  &  Ad.  871.  no  point  on  the  law  of  easemenM  wa« 

(c)  Trespass,  J.  pi.  1.  raised.  See  in  Langfordr.  Woodt  (1844), 

(d)  In  Sviith  r.  Martin,  2  Sannd.  394  7  M.  &  O.  625,  a  oount  for  withdrawing 
(cited    in    argument),  the  declaration  rapport  from  an  ancient  hoase. 
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In  tlie  case  of  Slingsby  y.  Barnard  (a)  the  action  was  brought,    BnildingB  not 
not  for  the  withdrawal  of  support  to  the  plaintiffs  house,  which    ^^^'^^^^j, 
was  stated  in  the  declaration  ''  to  be  a  modem  house,  bat  for  lawtoropport. 
digging  80  near  to  the  foundation  of  the  plaintiff's  house  that  the  sungshy  ▼. 
defendants   undermined  his  house   (undermine   son   mese),   by  ^»''^''^' 
reason  whereof  one-half  of  the  said  house  fell  into  the  said  pit  so 
dug  by  defendant  Hall/'     In  the  motion  in  arrest  of  judgment, 
which  was  made  upon  entirely  different  grounds,  and  refused  by 
the  Court,  there  is  no  allusion  to  any  claim  of  support. 

This  principle  was  fully  recognized  and  acted  upon  in  the  Partridge  y. 
later  and  very  important  case  of  Partridge  v.  Scott  (6).  The  ^^*** 
action  was  brought  for  an  injury  to  the  plaintiff's  reversion  by 
defendants'  "  undermining  their  own  land,  wrongfully,  carelessly, 
^^ligently,  and  improperly,  and  without  supporting  or  propping 
up  the  same,"  and  removing  the  minerals,  to  the  support  of  which 
mines  and  minerals  for  his  premises  the  plaintiff  was  entitled ;  by 
reason  whereof,  and  by  the  carelessness  and  improper  conduct  of 
the  defendants,  the  foundation  of  the  plaintiff's  premises  was 
injured,  the  ground  gave  way,  and  the  walls  and  houses  were 
damaged.  The  second  count  was  similar,  referring  to  an  iujury 
to  another  messuage.  The  defendants  pleaded,  deoying  the 
plaintiff's  right  to  support,  as  claimed  in  the  declaration.  The 
jury  found  for  the  plaintiff,  subject  to  a  case.  After  stating  the 
pleadings,  the  case  proceeded  as  follows : — ''  The  jury  found  that 
the  plaintiff  was  possessed  of  a  certain  dwelling-house  and  premises, 
partly  erected  upon  excavated  land  within  four  years  before  the 
injury  complained  of,  being  the  house  and  premises  to  which  the 
second  count  in  the  declaration  referred,  and  of  other  houses,  land, 
and  premises,  the  buildings  of  which  have  been  erected  about 
thirty  years  before,  and  which  are  those  included  in  tbe  first  count. 

'^  They  also  found  that  the  defendants  excavated  so  near  their 
own  boundary  (the  direction  of  which  boundary  was  east  and 
west)  the  mines  belonging  to  themselves,  as  to  cause  damage 
thereby  to  all  the  plaintiff's  premises,  and  to  cause  the  adjoining 
land  of  the  plaintiff,  not  covered  with  buildings,  to  sink  also. 
The  defendants  began  to  work  their  mines  after  the  new  house 
and  buildings  of  the  plaintiff  had  been  finished.  They  sunk  their 
shaft  or  pit  about  one  hundred  yards  from  the  plaintiff's  premises 
on  the  south  side  thereof,  and  worked  the  coal  northward  towards 
those  premises. 

(a)  1  RoUe,  Rep.  430;  [see  L.  K.  6  (b)  1838,  3  M.  &  W.  220. 

^pp.  Cm.  at  p.  742,  per  Pollock,  B.] 
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Bnildingg Dot       ''The  jury  also  found  tHat^  in  order  to  have  prevented  any 

tbe^oommon    ^°i°^  from  the  defendants*  works  to  the  plaintiff's  premises,  a 

lawtoropport.  rib  of  coal  ought  to  have  been  left  between  those  parts  of  the 

Partridge  ▼.     Bubstrata  over  which  the  plaintiff's  buildings  and  premises  were 

Scott,        situated  and  the  works  of  the  defendants,  at  least  twenty  yards  in 

thickness ;  that  the  defendants  worked  their  mines,  leaving  a  rib 

of  coal  in  these  places  of  less  than  ten  yards  in  thickness,  and  that 

they  were  aware  that  the  coal  had  been  worked  out  some  years 

before  on  the  north  or  plaintiff's  side  of  their  boundary,  where  the 

boundary  joined  the  plaintiff's  premises ;   that  in  so  doing  the 

defendants  were  guilty  of  negligence  in  not  leaving  a  rib  of 

sufficient  thickness,  if  the  plaintiff  was  entitled  to  support  from  the 

defendant's  land  and  substrata.    The  Court  are  to  be  at  liberty  to 

draw  any  reasonable  conclusion  which  the  jury  might  have  drawn. 

"  The  question  for  the  opinion  of  the  Court  is,  whether,  under 

the  above  circumstances,  the  plaintiff  is  entitled  to  recover  ;  and, 

if  he  is,  then  whether  he  is  entitled  to  damages  for  the  old  houses 

and  land  alone,  or  for  the  more  recent  erections  also  ? "     The 

case  having  been  argued,  the  Court  took  time  to  consider :  the 

judgment  of  the  Court  was  delivered  by  Alderson,  B. : — 

"  The  two  questions  in  this  case  are  of  considerable  im- 
portance. The  facts  may  be  shortly  thus  stated :  The  plaintiff 
was  possessed  of  two  houses,  one  an  ancient  one,  and  the  other 
built  long  within  twenty  years  before  the  subject  of  the  present 
action  occurred.  These  houses  were  built  on  the  plaintiff's  land, 
and  considerably  within  his  boundary ;  and  the  modern  house  is 
stated  to  have  been  built  on  land  which  had  been  previously  exca- 
vated for  the  purpose  of  getting  coal.  No  such  statement  appears 
in  the  case  as  to  the  ancient  house,  and  the  Court  cannot  therefore 
intend  that  that  house  was  built  originally  on  excavated  land,  or 
that  the  land  has  been  excavated  more  than  twenty  years  ago. 

"  Under  these  circumstances,  the  question  is  precisely  similar 
as  to  both  houses,  and  is  one  on  which  the  Court  do  not  entertain 
any  doubt. 

"  Bights  of  this  sort,  if  they  can  be  established  at  all,  must,  we 
think,  have  their  origin  in  grant.  If  a  man  builds  his  house  at 
the  extremity  of  his  land,  he  does  not  thereby  acquire  any  right 
of  easement,  for  support  or  otherwise,  over  the  land  of  his  neigh- 
bour. He  has  no  right  to  load  his  own  soil  so  as  to  make  it 
require  the  support  of  that  of  his  neighbour,  unless  he  has  some 
grant  to  that  effect.     Wyatt  v.  Harrison  (a)  is  precisely  in  point 

(a)  1832,  3  B.  &  Ad.  871. 
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as  to  this  part  of  the  case^  and  we  entirely  agree  with  the  opinion    Baildinganot 
there  pronoanced.  -««^^4 

"  In  this  case^  if  the  land  on  which  the  plaintiff's  honse  was  lawtoanpport. 
built  had  not  been  previously  excavated^  the  defendants  might,  Partridge  v. 
without  injury  to  the  plaintiff,  have  worked  their  coal  to  the  ^^^*** 
extremity  of  their  own  land,  without  even  leaving  a  rib  of  ten 
yards,  as  they  have  done.  And  if  the  plaintiff  had  not  built  his 
house  on  excavated  ground,  the  mere  sinking  of  the  ground 
itself  would  have  been  without  injury.  He  has,  therefore,  by 
building  on  ground  insuflSciently  supported,  caused  the  injury  to 
himself,  without  any  fault  on  the  part  of  the  defendants ;  unless 
at  the  time,  by  some  grant,  he  was  entitled  to  additional  support 
from  the  land  of  the  defendants.  There  are  no  circumstances  in 
the  case  from  which  we  can  infer  any  such  grant  as  to  the  new 
house,  because  it  has  not  existed  twenty  years ;  nor  as  to  the  old 
house,  because,  though  erected  more  than  twenty  years,  it  does 
not  appear  that  the  coal  under  it  may  not  have  been  excavated 
'within  twenty  years ;  and  no  grant  can  at  all  events  be  inferred, 
nor  could  the  right  to  any  easement  become  absolute,  even  under 
Lord  Tenterden's  Act,  until  after  the  lapse  of  at  least  twenty 
years  from  the  time  when  the  house  first  stood  on  excavated 
ground,  and  was  supported  in  part  by  the  defendant's  land. 

"  If  the  law  stood  as  it  did  before  Lord  Tenterden's  Act  (2  &  3 
Will.  4,  c.  71,  s.  2),  we  should  say  that  such  a  grant  ought  not  to 
be  inferred  from  any  lapse  of  time  short  of  twenty  years  after  the 
defendants  might  have  been  or  were  fully  aware  of  the  facts.  And 
even  since  that  Act,  the  lapse  of  time,  under  these  peculiar  cir- 
cumstances, would  probably  make  no  difference.  For  the  proper 
construction  of  that  Act  requires  that  the  easement  should  have 
been  enjoyed  for  twenty  years  under  a  claim  of  right.  Here 
neither  party  was  acquainted  with  the  fact  that  the  easement  was 
actually  used  at  all ;  for  neither  party  knew  of  the  excavation 
below  the  house.  We  should  probably,  therefore,  have  been  of 
opinion  that  there  was  no  user  of  the  easement  under  a  claim  of 
right;  and  that  Lord  Tenterden's  Act,  therefore,  would  not  apply 
to  a  case  like  this.  However,  the  facts  of  this  special  case  do  not 
Taise  that  point. 

"  We  think,  upon  the  whole,  that  the  defendants  are  entitled  to 
•our  judgment.'' 

[In  Balton  v.  Angus  (o).  Lord  Selbome,  touching  on  this  ques-  ^^^'on  r. 
tion,  said  :  *'  Support  to  that  which  is  artificially  imposed  upon 

(a)  1881,  L.  B,  6  App.  Gas.  at  p.  792. 
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Sappoii  to 
boildiogs 
acquired  by 
twenty  years' 
enjoyment. 


Palmer  v. 
FUshcra. 


Stansell  v. 
Jollard. 


Dodd  V. 
Holme. 


Hide  V. 

Thorn- 

borough. 


Oayford  v. 
Nicholh, 


[land  cannot  exist  ex  jare  natures,  becaase  the  thiog  supported 
does  not  itself  so  exist "  (a). 

On  the  other  hand,  it  is  now  settled  that  an  enjoyment  of 
support  for  not  less  than  twenty  years  will  be  sufficient  to  confer 
a  right,  subject  only  to  the  conditions  which  limit  all  acquisition 
of  rights  by  length  of  eojoyment  only. 

In  Palmer  v.  Fleshers  (6),  the  judges  in  their  first  resolution 
say,  "  that  if  a  man  being  seised  of  land  leases  forty  feet  to  A.  to 
build  a  house  thereon,  and  forty  feet  to  B.  for  a  like  purpose,  and 
one  of  them  builds  a  house,  and  then  the  other  digs  a  cellar  in 
his  land  which  causes  the  wall  of  the  first  adjoining  house  to  fall, 
no  action  will  lie,  for  everyone  may  deal  with  his  own  to  his  best 
advantage ;  but,  semble,  that  it  would  be  otherwise  if  the  wall  or 
house  were  an  ancient  one."] 

It  was  laid  down  by  Lord  Ellenborough  in  Stanaell  r. 
Jollard  (c),  that  where  a  man  had  built  to  the  extremity  of  his 
soil,  and  had  enjoyed  his  building  above  twenty  years,  upon 
analogy  to  the  rule  as  to  lights,  &c.,  he  had  acquired  a  right  to* 
a  support,  or,  as  it  were,  of  leaning  to  his  neighbour's  soil,  so  that 
his  neighbour  could  not  dig  so  near  as  to  remove  the  support,  but 
that  it  was  otherwise  of  a  house,  &c.,  newly  built. 

In  the  case  of  Dodd  v.  Holme  (d),  the  Court  did  not  pronounce 
any  decided  opinion  as  to  the  right  of  support  for  an  ancient 
house  from  the  adjoining  land ;  but  Littledale,  J.,  in  the  course 
of  the  argument,  observed :  '^  Suppose  the  house  to  have  been 
substantially  built,  to  have  stood  thirty  or  forty  years,  and  to- 
have  been  kept  in  proper  repair,  do  you  say,  that  if  the  defendant,, 
by  excavating  his  adjacent  ground,  let  down  that  house,  though 
without  actual  negligence  on  his  part,  an  action  would  not  lie 
against  him  ? '' 

[In  Hide  v.  Thornborough  (e),  Parke,  B.,  said  :  "  If  there  was 
twenty  years'  enjoyment  by  the  plainti£E  of  the  support  of  the 
house  from  the  defendant's  land,  and  it  was  known  that  the 
defendant's  land  supported  the  plaintiff's  house,  that  is  sufficient 
to  give  him  a  right  of  support." 

And  in  Oayford  v.  Nicholla  (/),  Parke,  B.,  said  :  "This  is  not 


(a)  See  also  the  oases  on  the  rights 
of  pnblio  bodies,  qnoted  above,  p.  86, 
note.  The  prinoiple  appears  to  apply 
to  snbjaoent  as  well  as  to  adjacent  soil, 
notwicbstanding  the  diota  in  Rogers  v. 
Taylor  (1868),  2  H.  &  N.  828. 


(6)  1676, 1  Sid.  167 ;  cited  Com.  Dig.^ 
Action  on  the  case,  N  uisanoe,  C;  above,, 
p.  106. 

(c)  M.S.  1  Sel.  N.  P.  457,  11th  edit. 

(d)  1834,  1  A.  &  £.  493;  post,  p.  379, 

(e)  1846,  2  C.  &  K.  250. 
(/)  1864,  9  Exoh.  708. 
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[a  case  in  T^hich  the  plaintiff  has  the  right  of  the  support  of  the     Snpport  to 
defendant's  soil,  either  by  virtae  of  a  twenty  years'  occupation  or    ^^J^jp^^y 
by  reason  of  a  presumed  grant  or  presumed  reservation,  where  twenty  yean' 
both  houses  were  originally  in  the  possession  of  the  same  owner,     ^pjoy™^"  -__ 
for  unleM  a  right  by  some  such  means  is  established  the  owner  of     ^NUhoih' 
the  soil  has  no  right  of  action  against  his  neighbour  for  the 
proper  exercise  of  his  own  right. 

In  Rowbotham  v.  Wilson  {a),  Bramwell,  B.,  said:  ''After  a  Bmffhothamr, 
honse  has  stood  in  such  a  position  twenty  years,  it  acquires  a  ^*^«^- 
right  to  support  from  the  adjoining  land/' 

All  these  dicta  have  reference  to  the  support  of  the  adjacent 
soil ;  and  in  the  cases  of  Humphries  y.  Brogden  and  Bonomi  v. 
Backhouse,  already  cited,  will  be  found  dicta  to  the  same  effect. 

In  the  case  of  Solomon  y.  Vintners^  Company  (&),  doubts  are  Solomon  v. 
expressed  by  the  Court  upon  this  subject ;  but  it  is  to  be  ob-  ^*^^^*^^  ^^' 
senred  that  that  case  was  one  of  a  claim  for  support  of  one 
building  by  another  in  a  sbate  of  things  caused  by  an  accidental 
subsidence  of  the  houses,  and  not  the  ordinary  case  of  a  house 
built  originally  upon  the  edge  of  land  and  obviously  so  as  to  be 
affected  by  the  removal  of  the  adjoining  land.  The  authorities 
referred  to  by  the  Court  with  doubt  have  reference  to  such  cases 
as  this,  and  not  to  such  a  one  as  that  before  the  Court ;  see  the 
observations  of  the  Vice- Chancellor  Wood,  in  the  case  of  Hunt  v. 
PeaJce  (c),  as  to  this  point. 

It  was  laid  down  in  the  judgment  of  the  Court  of  Exchequer 
Chamber,  in  Bonomi  v.  Backhouse  (d),  that  the  right  of  support 
for  buildings,  when  acquired,  is  precisely  similar  in  its  character 
to  the  natural  right  of  support  for  the  soil. 


(a)  1857,  8  £1.  &  BL  140;  8  H.  L. 
348. 

(h)  1859,  4  H.  &  N.  698. 

(c)  1860,  29  L.  J.,  Oh.  785  ;  1  Johns. 
706.  If  baildingi  or  other  stmctareB 
be  already  erected  npon  the  land  at  the 
time  of  the  sereranoe,  the  right  of 
rapport  for  them  woold  exist  by  im- 
plied grant  (see  jadgments  in  Dugdnle 
Y.  RohertMon  (1867),  3  K.  &  J.  696; 
Caled<mian  Jtiail,  Co,  t.  Sprot,  2  M'Q. 
8c.  App.  449;  Richards  y,  RonCf  ante, 
p.  140)  ;  and  if  the  sorfaoe  were  con- 
Teyed  for  the  express  purpose  of  erect- 
ing buildings  or  any  other  stmotare, 
the  right  of  support  woald  also  exist. 
See  jadgpoients  in  Caledonian  Rail,  Co. 
Y.  Sprot,  2  M*Q.  So.  Ap.  449;  North 
Eastern  Rail.  Co.  y,  Elliott  (1860),  29 


L.  J.,  Ch.  808;  1  J.  &  H.  145;  on 
appeal,  30  L.  J.,  Ch.  160;  2  De  G.,  F.  & 
J.  423 ;  10  H.  of  L.  333.  Siddons  y. 
Short  (1877),  L.  R.  2  0.  P.  D,  572 ; 
Righy  v.  Bennett  (1882),  L.  B.  21  Ch. 
Div.  569 ;  above,  p.  119. 

The  judgment  of  the  Vioe-Chancellor 
Wood  in  the  North  Eastern  Railway 
case,  contains  an  exposition  of  the 
whole  law  on  this  subject ;  and,  as  he 
points  oat,  the  right  acquired  in  this 
manner  woald  not  ioclnde  a  rif^ht  to 
the  continuance  of  a  state  of  things, 
though  of  long  standing,  dearly  of  a 
temporary  and  accidental  character,  as, 
ex.  gr.,  the  additional  support  to  the 
surface  caused  by  the  filling  of  a  mine 
with  water  by  drowning. 

(d)  1859,  E.  B.  &  E.  655. 
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^rial. 


Motion  for 
judgment. 


[So  the  authorities  stood  when  the  now  leading  case  of  Angus 
V.  Dalton  and  the  Commissionera  of  her  Majesty's  Works  and 
Public  Buildings  (a)  came  to  be  decided.  The  action  was  brought 
by  the  owners  in  fee  of  a  coach  factory  at  Newcastle-upon-Tyne, 
to  recover  damages  for  injuries  caused  by  the  defendants  the 
Commissioners,  and  by  their  contractor  the  defendant  Dalton,  in 
ezcavatiDg  the  soil  of  the  adjoining  property,  on  which  the 
Probate  Office  was  to  be  built,  and  thereby  causing  the  plaintiffs' 
factory  to  fall.  It  appeared  that  the  plaintiffs'  building  and  the 
adjoining  building  on  the  defendants'  land  were  estimated  to  be 
upwards  of  a  hundred  years  old ;  that  ap  to  the  year  1849,  being 
about  twenty^seyeu  years  before  the  accident,  both  houses  had 
been  occupied  as  dwelling-hoases ;  that  in  that  year  the  plaintiffs' 
predecessor  in  title  had  converted  his  house  into  a  coach  factory 
in  such  a  manner  as  materially  to  increase  the  pressure  on  the 
borders  of  his  own  soil  and  consequently  on  the  adjoining  pro* 
perty ;  that  this  had  been  done  without  the  express  assent  of  the 
defendants'  predecessor,  but  openly  and  without  any  attempt  at 
concealment ;  that  the  defendants  had  pulled  down  their  house 
and  the  wall  dividing  the  two  properties  without  injury  to  the 
factory ;  but  that,  in  excavating  in  their  land  for  the  purpose  of 
providing  cellarage  (which  had  not  previously  existed)  for  the 
offices  to  be  built,  they  had  dug  below  the  foundations  of  the 
plaintiffs'  building  without  leaving  sufficient  support,  and  had 
thus  brought  the  whole  building  to  the  ground. 

At  the  trial.  Lush,  J.,  directed  a  verdict  for  the  plaintiffs  for 
the  damages  claimed,  but  left  them  to  move  for  judgment  in 
order  to  have  the  questions  of  law  determined. 

On  motion  for  judgment,  it  was  argued  for  the  defendants, 
first,  that  the  plaintiffs'  factory  was  not  entitled  to  the  support 
claimed ;  and,  secondly,  that  the  Commissioners  were  not  respon- 
sible for  the  negligence  of  their  contractor. 

Upon  the  second  point,  the  Court  considered  itself  bound  by 
the  decision  in  Bower  v.  Peate  (b)  to  find  against  the  defendants ; 
and  this  finding  was  ultimately  affirmed  by  the  Court  of  Appeal 
and  the  House  of  Lords.  The  question  so  raised  is  dealt  with  in 
a  later  part  of  this  treatise  (c). 

But  on  the  first  point,  which  raised  the  whole  question  of  the 


(a)  187&-81,  L.  B.  8  Q.  B.  D.  85;  4 
Q.  B.  DiT.  162 ;  Dalton  r,  Angus,  6  App. 
Cas.  740. 


(b)  1876,  L.  R.  1  Q.  B.  D.  821. 

(c)  Below,  Book  YI.  Chap.  II. 
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[law  of  support^  the  judges  di£Eered.     Lush,  J.^  adheriDg  in  sub-     Snpport  to 
stance  to  the  view  which  he  had  taken  at  the  trial,  thought  that    J^n^^^y 
the  plaintiffs  ought  to  succeed  ;  and  rested  his  opinion,  partly  on  twenty  jearB*^ 
the  doctrine  of  the  presamption  of  a  grant  after  twenty  years'     QP3oy™o'^  - 
nninterrupted   enjoyment,   and    partly   on    an  analogy  to   the       ^^;^^' 
Statutes  of  Limitation.     He  thought  that  the  decision  in  Bonomi 
Y.  Backhouse  (a)  involyed  the  very  point  in  question.     But  Cock- 
burn,  C.  J.,  held  that,  if  any  presumption  of  a  grant  was  derived 
from  twenty  years'  user,  it  was  open  to  be  rebutted,  and  that, 
when  it  was  proved  or  admitted  that  no  grant  or  assent  was  in 
fact  made  or  given,  the  presumption  was  at  an  end  ;  and  further 
that,  the  enjoyment  not  being  capable  of  being  interrupted  by 
any  reasonable  means,  no  presumption  in  fact  arose.     Melior,  J., 
agreed  with  the  Lord  Chief  Justice,  and  accordingly  judgment 
was  given  for  the  defendants. 

All  the  judges  agreed  that  the  right  to  support  was  not  an 
easement  within  the  Prescription  Act. 

On  appeal  {b),  Brett,  L.  J.,  agreed  with  the  majority  of  the  Appeal  to 
Court  below ;  but,  Cotton  and  Thesiger,  L.  JJ.,  being  of  the  con-  ^p^^eaL 
trary  opinion,  the  decision  was  reversed. 

Thesiger,  L.  J.,  while  admitting  that  the  presumption  of  a  lost 
grant  was  a  presumption,  not  ''juris  et  de  jure/'  but  liable  to  be 
rebutted,  held  that  it  could  not  be  rebutted  by  mere  proof  by  the 
owner  of  the  servient  tenement,  that  no  grant  was  in  fact  made 
either  at  the  commencement  or  during  the  continuance  of  the 
enjoyment ;  in  fact,  it ''  is  in  the  nature  of  an  estoppel  by  conduct, 
which,  while  it  is  not  conclusive  so  far  as  to  prevent  denial  or 
explanation  of  the  conduct,  presents  a  bar  to  any  simple  denial  of 
the  fact,  which  is  merely  the  legal  inference  drawn  from  the 
conduct.''  The  cases  of  Barker  v.  Richardson  (c),  Webb  v.  Bird  (d), 
and  Chasemore  v.  Richards  (e),  in  which  a  presumption  of  this 
nature  had  been  held  to  be  rebutted,  "  as  direct  authorities  go  no 
further  than  to  show  that  a  legal  incompetence  as  regards  the 
owner  of  the  servient  tenement  to  grant  an  easement,  or  a  physical 
incapacity  of  being  obstructed  as  regards  the  easement  itself,  or 
an  uncertainty  and  secrecy  of  enjoyment  putting  it  out  of  the 
category  of  all  known  eaaements,  will  prevent  the  presumption  of 

(a)  Above,  p.  329.  (d)  1863, 13  0.  B.,  N.  S.  841 ;  above, 

(b)  1878,  L.  E.  4  Q.  B.  Div.  162.  p.  299. 

(c)  1821,  4  B.  &  A.  679 ;  23  R.  B.  (e)  1859,  7  H.  L.  C.  349 ;  above,  p. 
400 ;  above,  p.  196.  261. 
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[an  easement  by  lost  grant ;  and^  on  the  other  hand,  indirectly 
they  tend  to  support  the  view  that^  as  a  general  rnle,  where  no 
such  legal  iacompetence,  physical  incapacity^  or  pecaliarity  of 
enjoyment  as  was  shown  in  those  cases  exists,  nnintermpted  and 
unexplained  user  will  raise  the  presumption  of  a  grant,  upon  the 
principle  expressed  by  the  maxim,  "  Qui  non  prohibet  quod  pro- 
hibere  potest  assentire  yidetur.' "  As  to  the  alleged  impossibility 
or  extreme  difficulty  of  obstructing  the  enjoyment  of  the  right  of 
support,  he  pointed  out  that  this  only  exists  where  the  servient 
tenement,  being  itself  coyered  with  buildings,  enjoys  a  reciprocal 
benefit  from  the  dominant  tenement ;  and  in  any  case  he  held 
himself  bound  by  the  authorities  not  to  admit  the  argument  as 
sufficient. 

The  judgment  of  Cotton,  L.  J.,  was  to  the  same  effect. 

None  of  the  Lords  Justices  adopted  the  view  expressed  by 
Lush,  J.,  that  the  period  of  twenty  years  might  be  limited  for  the 
acquisition  of  a  right  to  support  by  analogy  to  the  Limitation 
Acts  (a) ;  and  none  of  them  seems  to  haye  considered  that  the 
right  might  be  an  easement  within  the  Prescription  Act  (6). 

But  although,  upon  the  main  question,  the  majority  of  the 
Court  of  Appeal  decided  in  fayour  of  the  plaintiffs^  contention, 
the  Court  was  unanimously  of  opinion  that,  the  construction  of  the 
plaintiffs'  factory  being  somewhat  unusual,  the  jury  should  haye 
been  asked  to  determine  whether  the  weight  which  had  been  put 
upon  the  adjoining  soil  was  such  as  the  owner  of  the  soil  could  be 
reasonably  expected  to  be  aware  of,  and,  on  this  gpround,  directed 
the  defendants  to  elect  within  fourteen  days  whether  they  would 
take  a  new  trial  (c). 

The  option  was  not  exercised;  and,  judgment  haying  been 
entered  for  the  plaintiffs  for  £1943,  the  amount  of  damages 
assessed  by  a  special  referee,  the  defendants  appealed  to  the 
House  of  Lords. 

The  appeal  (d)  was  in  the  House  of  Lords  twice  argued,  the 
second  time  before  seyen  judges  of  the  High  Court  who  had  not 
yet  been  parties  to  any  decision  in  the  case  (e).  The  judges,  in 
answering  the  questions  put  to  them  by  the  House,  were 
unanimous  in  adyiaing  that  the  judgment  of  the  Court  of  Appeal 


(a)  See  per  Thesiger,  L.  J.,  L.  B.  4 
Q.  B.  Div.  170,  and  per  Brett,  L.  J., 
ibid.  199. 
(b)  Ibid.  170,  196. 


(c)  Ibid.  131, 187,  204. 

(d)  L.  B.  6  App.  Cas.  740. 

(e)  PoUook,  B.,  and  Field,  Lindie/, 
Hanisty,  Lopes,  Fry,  and  Bowen,  JJ. 
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[was  justified  by  the  aathorities;  and  two  only  of  them  (a)  dis-  Support  to 
approved  of  the  principle  underlying  the  authorities.  But  the  bniidingj 
reasons  on  which  their  opinions  were  based  were  very  diverse,  twenty  yean' 
Pollock,  B.,  and  Field  and  Manisty,  JJ.,  did  not  refer  the  right  Jgnjoyment. 
to  support  to  any  presumption  of  grant  or  acquiescence,  but  l>aitonv. 
treated  it  as  a  proprietary  right,  to  be  acquired  by  a  de  facto  q  injone  of 
enjoyment  for  twenty  years;  and  the  first-named  expressly  thejadgee. 
approved  of  the  conclusion  arrived  at  by  Lush,  J.,  at  the  trial, 
that  the  rule  might  be  derived  by  analogy  from  the  Statutes 
of  Limitation.  On  the  other  hand,  Lindley,  J.  (with  whom 
Lopes,  J.,  agreed),  was  of  opinion  that  support  was  an  easement 
which,  after  twenty  years'  open  and  uninterrupted  enjoyment,  the 
Court  would  presume  to  have  been  granted,  even  though  it  should 
be  proved  or  admitted  that  no  sealed  or  written  grant  had  in 
fact  been  executed  ;  and  that  the  law  which  required  the  servient 
owner  to  remove  his  soil  in  order  to  preserve  his  unrestricted 
right  to  let  down  his  neighbour's  house,  though  it  did  not 
^'  commend  itself  to  common  sense,"  was  completely  established 
by  authority.  Fry,  J.,  felt  the  same  difficulty  in  approving  of  the 
principle  of  the  decisions,  holding  that  "  an  excavation  for  the 
sole  purpose  of  letting  down  a  neighbour's  house  is  of  bo 
expensive,  so  difficult,  and  so  churlish  a  character,  that  it  is  not 
reasonably  to  be  required  in  order  to  prevent  the  acquisition  of  a 
right ;  "  and  adding  that,  as  the  servient  owner  cannot,  ^except 
by  a  trespass  or  an  impertinence,"  ascertain  the  nature  of  his 
neighbour's  structure,  the  incidence  of  its  burden  on  the  soil,  or 
the  depth  and  character  of  its  foundations,  the  enjoyment  is 
so  secret  that  no  right  ought  to  be  founded  upon  it ;  but  he  also 
thought  the  authorities  conclusive  against  this  view  being  adopted 
in  practice.  Lastly,  Bowen,  J.,  reverting  to  some  extent  to  the 
opinions  of  the  Lord  Chief  Justice  and  Lord  Justice  Brett, 
treated  the  twenty  years'  rule  as  a  ''canon  of  evidence,"  and  held 
that  twenty  years'  user,  peaceful,  open,  and  as  of  right,  was 
sufficient  ground  for  inferring  a  lawful  origin  of  the  user,  and  that 
the  inference  could  only  be  met  by  showing  that  there  was  no 
such  lawful  origin,  either  at  law  (as  by  grant  or  covenant),  or  in 
equity  (as  by  agreement  or  acquiescence);  he  thought  the 
decisions  showed  that  the  enjoyment  was  capable  of  interruption. 
As  to  the  question  of  notice,  upon  which  the  plaintiffs  had 

(a)  Lindley  and  Fry,  JJ. 
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Sapport  to     [obtained  from  the  Court  of  Appeal  the  option  to  have  the  case^ 
acqoiredby    re-tried,   Lindley,  Lopes,   and  Bowen,  JJ.,  thought   that   this 

twenty  years'  should   have   gone   to  the  jury,   while   the   remaining    judges 

— ^-^ considered  the  question  immaterial. 

^n^i7'  ^^  should  be  added  that  Mr.  Justice  Lindley,  in  the  course  of 

his  opinion  (a),  discussed  the  important  question,  whether  the 
enjoyment  of  support  is  not  after  all  rather  affirmative  than 
negative,  and  so  capable  of  interruption  by  the  short  method  of 
an  action  of  trespass,  and,  in  the  absence  of  interruption,  ripen- 
ing into  an  easement  under  the  2nd  section  of  the  Prescription 
Act.  "  Support,'^  he  said,  '^  even  when  lateral,  involves 
pressure  on  and  an  actual  use  of  the  laterally  supporting  soil. 
....  No  trace  is  to  be  found  in  our  law  books  of  any  action  at 
law  or  suit  in  equity  based  upon  any  wrong  done  to  the  owner  of 
the  servient  tenement;  and  the  general  opinion  certainly  is, 
that,  in  the  absence  of  actual  damage  to  the  soil,  no  such  action 
or  suit  could  be  maintained.  Upon  principle,  I  confess  I  do  not 
see  why  this  should  be  so.  If  a  person  builds  so  near  the  edge 
of  his  own  land  as  to  use  his  neighbour's  land  to  support  his 
house  without  his  neighbour's  consent,  I  do  not  see  why  such 
neighbour  should  have  no  cause  of  action.  The  enjoyment  of 
light  coming  across  adjoining  land,  and  the  enjoyment  of  the  use 
of  such  land  for  support,  are  in  some  respects  entirely  different ; 
for  no  use  is  made  of  a  man's  property  by  opening  a  window  on 
other  property  near  it,  and  a  right  not  to  be  overlooked  is  not 
recognized  by  our  law.  At  the  same  time,  in  every  case  in  which 
the  right  to  lateral  support  is  alluded  to,  it  is  treated  as  analo- 
gous to  the  right  to  light,  and  the  difference  to  which  I  have 
drawn  attention  has  not  been  dwelt  upon  or  treated  as  material. 
Nevertheless,  whatever  my  own  opinion  would  be,  looking  at  the 
matter  theoretically,  I  am  not  prepared  to  say  that  an  action  for 
damages,  or  an  injunction,  could  be  maintained  in  such  a  case  as 
I  have  supposed.  The  authority  against  it,  although  purely 
negative,  would,  in  my  judgment,  be  considered  as  too  strong  to 
be  got  over.  If,  however,  your  lordships  should  be  of  a  dif- 
ferent opinion,  I  apprehend  that  it  would  follow  that  the  Pre- 
scription Act  (2  i&  3  Will.  4,  c.  71,  s.  2)  would  apply  to  and 
include  an  easement  of  lateral  support,  and  the  law  upon  this 
important  subject  would  then  be  contained  in  the  provisions  of 

(a)  L.  B.  6  App.  Cas.  at  p.  764. 
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[that  statute.   Bat  all  the  jadges  before  whom  this  case  has  oome     Sapport  to 
concnr  in  holding  the  Prescription  Act  not  to  apply  ;  and^  in  the    aoqoired^ 
absence  of  authority  to  the  contrary,  I  am  not  prepared  to  differ  twenty  yeiurf 
from  them."  .  enjojmfmt. 


Dalton  ▼, 


On  the  same  subject,  Mr.   Justice  Pry  made  the  following       2ngus! 
observations  in  a  contrary  sense  (a)  : — 

''  It  has  been  argued  at  your  lordships'  bar,  that  the  doctrine  (b) 
applies  in  its  simplest  form  to  the  right  in  question;  for  it 
has  been  contended  that  the  act  of  building  a  house  on  one  piece 
of  land  which  derives  lateral  support  from  the  adjoining  soil  of  a 
different  owner  is  both  actionable  and  preventible,  and  that  there- 
fore time  constitutes  a  valid  bar.  Is  such  a  building  actionable  7 
I  think  not.  The  lateral  pressure  of  a  heavy  building  on 
soft  ground  which  causes  an  ascertainable  physical  disturbance  in 
a  neighbour's  soil  would  no  doubt  be  trespass ;  but  no  one  ever 
heard  of  an  action  for  the  mere  increment  caused  by  reason  of  a 
new  building  to  the  pre-existing  lateral  pressure  of  soil  on 
soil,  producing  no  ascertainable  physical  disturbance.  If  that 
were  the  law,  no  one  could  rightly  build  on  the  edge  of  his  land 
unless  he  built  upon  a  rock ;  and  yet  the  building  of  walls  and 
other  structures  on  the  borders  of  land  is  universally  recognized 
as  lawful.  Nay,  more,  any  erection  of  a  house  would  give 
a  right  of  action,  not  only  to  the  adjoining  neighbours,  but  to 
every  owner  of  land  within  the  nnascertainable  area  over  which 
the  increase  of  pressure  must,  according  to  the  laws  of  physics, 
extend.  Such  an  increase  of  pressure,  when  unattended  with 
ascertainable  physical  consequences,  is,  in  my  opinion,  one  of 
those  minima  of  which  the  law  takes  no  heed.  The  distinction 
between  the  principles  applicable  to  water  collected  into  visible 
streams  and  that  running  in  invisible  ones  through  the  ground, 
affords  a  very  good  analogy  to  the  distinction  which  I  draw 
between  the  pressure  of  an  adjoining  house  which  produces  a 
visible  displacement  of  the  soil,  and  that  which  produces  no 
visible  or  ascertainable  result,  but  is  only  a  matter  of  inference 
from  physical  science  or  subsequent  experiment." 

Mr.  Justice  Bowen's  observations  on  the  same  point  (c)  appear 
to  indicate  that  he  agreed  in  principle  with  Mr.  Justice  Lindley. 

The  House  of  Lords  {d)  unanimously  dismissed  the  appeal ; 

(a\  Ibid.  p.  775.  (d)  The  Lordi   present   were  Lord 

\h)  So.  Qui  noD  prohibet  qaod  pro-  Selbome,  0.,  and  Lords  Coleridge,  Pen- 

hibere  potest  assentire  yidetnr.  zanoe,  Blaokbom  and  Watson, 
(e)  Ibid,  at  p.  784. 

O.  24 
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[and  it  is  of  importance  to  notice  the  gronnds  npon  which  their 
lordships'  opinions  in  favour  of  this  coarse  proceeded. 

The  Lord  Chancellor  (Lord  Selborne)|  after  showing  that  the 
right  of  sapport  to  buildings  was  not  a  natural  but  a  conventional 
or  acquired  easement^  expressed  his  agreement  with  the  views  of 
Lindley,  J.^  and  Bowen,  J.^  ''  that  it  is  both  scientifically  and 
practically  inaccurate  to  describe  it  as  one  of  a  merely  negative 
kind.  What  is  support  ?  The  force  of  gravity  causes  the  super- 
incumbent land  or  building  to  press  downward  upon  what  is 
below  itj  whether  artificial  or  natural ;  and  it  has  also  a  tendency 
to  thrust  outwards,  laterally,  any  loose  or  yielding  substance, 
such  as  earth  or  clay,  until  it  meets  with  adequate  resistance. 
Using  the  language  of  the  law  of  easements,  I  say  that,  in 
the  case  alike  of  vertical  and  of  lateral  support,  both  to  land  and 
to  buildings,  the  dominant  tenement  imposes  upon  the  servient  a 
positive  and  a  constant  burden,  the  sustenance  of  which  by  the 
servient  tenement  is  necessary  for  the  safety  and  stability  of  the 
dominant.  It  is  true  that  the  benefit  to  the  dominant  tenement 
arises,  not  from  its  own  pressure  upon  the  servient  tenement,  but 
from  the  power  of  the  servient  tenement  to  resist  that  pressure, 
and  from  its  actual  sustenance  of  the  burden  so  imposed.  But 
the  burden  and  its  sustenance  are  reciprocal  and  inseparable  from 
each  other,  and  it  can  make  no  difference  whether  the  dominant 
tenement  is  said  to  impose,  or  the  servient  to  sustain,  the  weight.'^ 

From  these  considerations  it  followed  that  the  right  to  support 
was  to  some  extent  affirmative,  and  so  properly  the  subject,  not 
of  covenant  only  (a),  but  of  grant.  It  was  also  capable  of 
interruption,  if  not  by  action,  at  least  by  the  removal  of  the 
supporting  soil ;  and,  if  in  some  cases  it  did  not  suit  the  purpose 
of  the  supporting  owner  to  exercise  this  right  of  removal,  it  was 
the  policy  of  the  law  that  his  inaction  (whether  due  to  negligence 
or  to  his  own  preponderating  influence)  should  in  time  confer  a 
possessory  title  upon  his  neighbour.  The  right  of  support  then, 
being  an  easement,  not  purely  negative,  capable  of  being  granted 
and  also  capable  of  being  interrupted,  was  within  the  2nd  section 
of  the  Prescription  Act;  and  the  question  of  grant  or  no 
grant  was  excluded.  And,  even  though  the  Prescription  Act 
should  not  apply,  the  presumption  of  a  lost  grant  could  not  be 
rebutted  by  showing  that  no  grant  had  in  fact  been  made.    As  to 


(a)  See  per  Littledale,  J.,  in  Moore  ▼.  Rawson  (1824),  3  B.  <Sb  C.  340;  27  B.  B.  375. 
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{the  qaestion  of  notice,  a  landowner  who  sees  bailding  operations,     Sapport  to 
or  alterations  of  an  existing  building,  in  progress  upon  the  borders    aoquiredrbv 
of  his  property,  must  have  imputed  to  him  the  knowledge  that  the  twenty  years' 
bailding  will  require  fresh  support  from  the  adjoining  land ;  and,     ^"307™^°  •__ 
if  everything  is  done  honestly  and  (as  far  as  possible)  openly,  he      ^^^<*^  v. 
mast  be  fixed  with  knowledge  of  the  amount  of  support  enjoyed. 
No  question  need  therefore  have  been  submitted  to  the  jury. 

Lord  Penzance  expressed  the  opinion  that,  if  the  matter  were  Lord 
res  integra,  it  might  properly  be  held  that  a  building  owner  ^®'***^^- 
acquired,  immediately  upon  erecting  a  hoase,  the  right  to  have  it 
-supported  by  the  adjacent  soil ;  but  he  agreed  with  Fry,  J.,  in 
thinking  that  length  of  enjoyment  could  only  confer  a  title 
through  the  acquiescence  of  another,  and  that  an  enjoyment 
which  was  both  secret  and  incapable  of  being  interrupted  without 
«n  unreasonable  waste  of  labour  and  expense,  was  no  evidence  of 
acquiescence,  and  should  not  on  principle  be  made  the  basis 
of  any  right.  However,  he  considered  that  the  ruling  of  Lush,  J., 
was  entirely  sapported  by  the  authorities,  and  that  the  appeal 
should  on  this  ground  be  dismissed. 

Lord  Blackburn  thought  that  the  fiction  of  a  lost  grant,  how-  Lord 
•ever  introduced,  was,  not  a  rule  of  evidence  which  a  jury  might  ^^'^^^r*^* 
'Or  might  not  conform  to,  but  an  established  doctrine  of  the 
Court ;  and  that  to  refuse  to  administer  such  a  rule,  when  estab- 
lished, was  at  least  as  much  an  usurpation  of  legislative  authority 
.as  it  was  at  first  to  introduce  it.  He  did  not  consider  that 
acquiescence  or  laches  was  the  sole,  or  indeed  the  chief,  principle 
on  which  prescriptive  rights  were  founded.  Prescription,  or 
usncapio,  was  a  matter  not  of  natural  justice  but  of  positive 
law,  differing  in  different  countries ;  and  the  authorities  showed 
that  the  English  law  conferred  a  right  after  twenty  years'  enjoy- 
ment. The  servient  owner  had  notice  that  some  sapport  was 
areqaired ;  and  this  was  enough  to  put  him  on  inquiry. 

Lord  Blackburn  thought  it  unnecessary  to  decide  the  question 
whether  support  was  within  the  Prescription  Act.  But,  in- 
<3identally,  he  supplied  an  answer  to  the  argument  drawn  by 
Mr.  Justice  Fry  (a)  from  the  impossibility  of  pushing  the 
doctrine  of  Mr.  Justice  Lindley  to  its  extreme  limits.  "The 
<listinction,''  he  said  (&),  ''  between  a  right  to  light  and  a  right 
of  prospect,  on  the  ground  that  one  is  matter  of  necessity 
and  the  other  of  delight,  is  to  my  mind  more  quaint  than  satis- 


(a)  Above,  p.  853.  {h)  L.  B.  6  App.  Gas.  at  p.  824. 
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Support  to     [factory.     A  much  better  reason  is  given  by  Lord  Hardwicke  ia 
arai^dd^y    -4<fe)mey-0en€raZ  v.  Doughty  (a),  where  he  observes  that,  if  that 
twenty  years'  was  the  case,  there   coald   be   no   great   towns.      I  think  thi& 
enjoymen  .     JQ^jg^QQ^  ^jjg^f^  ^k  right  of  prospect  is  not  acquired  by  prescription, 
Daltony.      ghows   that,  whilst   on  the  balance   of  convenience  and   incon- 
venience  it  was  held  expedient  that  the  right  of  light,  which 
could  only  impose  a  burthen   upon   land  very  near  the  house, 
should  be  protected  where  it  had  been  long  enjoyed,  on  the  same 
ground  it  was  held  expedient  that  the  right  of  prospect,  which 
would  impose  a  burthen  on  a  very  large  and  indefinite  area,  should 
not  be  allowed  to  be  created,  except  by  actual  agreement.     And 
this  seems  to  me  the  real  ground  on  which  Webb  v.  Bird  and 
Ohasemore  v.  Richards  are  to  be  supported.     The  rights  there 
claimed  were  analogous  to  prospect  in  this,  that  they  were  vague 
and  undefined,  and  very  extensive.   Whether  that  is  or  is  not  the 
reason  for  the  distinction,  the  law  has  always,  since  Bland  v. 
Moaelsy,  been  that  there  is  a  distinction  ;  that  the  right  of  a  win- 
dow to  have  light  and  air  is  acquired  by  prescription,  and  that  a 
right  to  have  a  prospect  can  only  be  acquired  by  actual  agreement."^ 
Opinion  of  Lord  Watson  agreed  with  Lord  Selbome  in  holding  that  the 

Lord  Watson,   right  of  support  to  a  building,  whether  lateral  or  vertical,  was  a 

positive  easement ;  being,  as  he  said,  probably  influenced  by  the 
consideration  that  a  decision  that  the  easement  was  negative 
would  form  an  unsatisfactory  precedent  in  Scotland,  where  posi- 
tive servitudes  alone  are  capable  of  being  acquired  by  prescript 
tion.  He  thought  that  no  question  of  fact  need  have  been 
submitted  to  the  jury. 
Opinion  of  Lord  Coleridge  did  not  deliver  a  detailed  opinion,  but  ex- 

C^i^rid  Pi^Bed  his  concurrence  in  the  judgments  of  Lords  Selbome  and 

Blackburn.    He  did  not  say  whether  he  agreed  with  the  former 
in  holding  the  easement  to  be  a  positive  one. 

The  question  last  referred  to  must  probably  be  regarded  as  an 
open  one.  It  is  obvious  that  a  decision,  that  the  enjoyment 
of  support  to  buildings  is  a  positive  act,  capable  of  ripening 
under  the  Prescription  Act  into  an  easement,  and  capable  of 
being  prevented  by  the  short  method  of  an  action  by  the  adjoin- 
ing owner  for  trespass,  would  be  of  the  greatest  moment  to  all 
owners  of  .immovable  property,  and  would  render  every  building 
operation  a  matter  of  great  risk  and  expense.     At  present  the 

(a)  1788,  2  Ves.  San.  453. 
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Dalton  T. 
Angus, 


Imbalance  of  authority,  so  far  as  tlie  number  of  dicta  goes^  must  be     Saijport  to 
held  to  be  against  this  view.  aS^^by 

Bat  the  decision  of  the  House  of  Lords  may  be  taken  as  finally  twenty  years' 
establishing  the  rule,  that  twenty  years'  enjoyment  of  support  to  ®°J°y™®°  • 
a  building,  whether  from  the  adjacent  or  from  the  subjacent  land, 
being  peaceable,  open  and  as  of  right,  will  (either  by  a  right 
springing  out  of  the  enjoyment  at  the  common  law,  or  under  the 
Prescription  Act,  or  under  the  doctrine  of  presumed  grant)  confer 
the  right  to  have  the  support  continued ;  that,  if  the  right  is 
l>a8ed  on  the  presumption  of  a  grant  founded  on  the  enjoyment, 
the  presumption  is  absolute  and  cannot  be  rebutted  by  showing 
that  no  grant  has  in  fact  been  made  ;  and  that,  if  notice  be  mate- 
rial, then,  in  the  absence  of  any  wilful  fraud  or  concealment,  the 
outward  appearance  of  the  building  is  sufficient  notice  to  all 
persons  concerned  of  the  amount  of  support  which  it  requires.] 

It  may  be  suggested  that  there  are  cases  in  which,  though  the  Some  oftseB 
house  be  modern,  damages  may  be  recovered  for  an  injury  done  damage  may 
to  it  by  digging  too  near  the  common  boundary.     If  the  owner  be  recovered 
establishes  his  right  to  support  for  his  soil,  and  the  jury  should  igmodenh 
be  of  opinion  that  the  land  would  have  fallen  in,  in  consequence  of 
the  digging,  even  had  no  additional  weight  been  imposed  by  build- 
ing, the  value  of  the  house  falling  with  the  land  might,  it  seems, 
be  recovered  as  damage  resulting  from  the  principal  injury  (a). 


Assuming,  however,  that  a  right  to  the  support  of  the  adjacent  Baildings 
land  has  been  obtained  by  the  enjoyment  of  an  ancient  house,  it  J^^^repair     * 
appears  that  a  condition  is  imposed  upon  the  party  entitled  to 
such  support,  that  he  shall  do  nothing  within  the  period  requisite 
for  conferring  an  easement  which  shall  have  the  effect  of  in- 
creasing the  burthen  imposed  upon  his  neighbour.     Hence,  if  an 


(a)  See  Wyatt  v.  Harrison  (1882),  8 
B.  &  Ad.  871.  [This  baa  been  decided 
accordiDgly  in  Stroyan  t.  Knowlet  and 
Bamer  t.  Knwdes  (1861),  6  H.  &  N. 
454  ;  and  tbe  same  priuciple  is  recog- 
nized by  Wood,  V.-C,  in  Hunt  v.  Peake 
(I860),  29  L.  J.,  Cb.  785,  1  Jobns. 
705,  and  by  Cbaonell,  B.,  in  Richards  v. 
JenJcins  (1868),  18  L.  T.,  N.  S.  437,  17 
W.  R.  30.  Smith  v.  Thackerah  (1866),  L. 
B.  1  0.  P.  564, 35  L.  J.,  C.  P.  276,  which 
appears  to  throw  some  doubt  upon  the 
principle,  is  commeoted  on  in  Att.-Oen, 
V.  Conduit  Colliery  Co.,  L.  R.  (1895),  1 
<2.  B.  at  p.  318 ;  and  it  ia  noticeable 
that  in  that  case   Stroyan  y.  Knowles 


does  not  seem  to  have  been  cited. 
Damages  may  also  be  recovered  for 
letting  down  a  modern  hoaee  where 
the  person  ezcayating  in  the  adjoining 
land  is  not  the  owner  of  snch  land,  bat 
a  trespasser.  Jeffries  v.  Williams  (1850), 
6  Rzoh.  792 ;  Bibhy  y.  Carter  (1859),  4 
H.  N.  158.  The  decision  in  Rich<irds 
y.  Jenkins,  nbi  sup.,  appears  to  rest 
partly  on  this  ground. 

In  Sherhrook  v.  TufneU  (1882),  46  L. 
T.,  N.  8.  886,  a  right  to  support  for 
modem  houses  was  held  to  ha?e  been 
reseryed  by  implication  (as  an  ease* 
ment  of  necessity)  on  a  grant  of  the 
adjoining  land.] 
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in  repair. 


No  right  to 
impose 
additional 
burthen. 


Bnildings 
must  be 
properly 
oonstmoted. 


excavation  be  made  near  an  ancient  house,  which  falls  iinme* 
diately  afterwards,  ''if  the  building  fall  in  consequence  of  its 
infirm  condition,  that  would  not  be  a  damage  by  the  act  of  the 
[defendant  (a)  ]  excavator  :  '^  but,  even  supposing  the  buildings 
to  be  so  far  out  of  repair  that,  ''  in  the  ordinary  progress  of 
decay,  it  would  have  fallen  in  a  short  time,^'  it  appears  from  the 
decision  in  Dodd  v.  Holme  (6),  "  that  the  neighbour  had  no  right 
to  accelerate  its  fall  by  removing  its  support/' 

It  is  obvious  that  if  a  party  claiming  such  an  easement  has^ 
during  the  period  of  the  acquisition  of  it,  done  or  omitted  to  da 
anything  to  his  own  house  by  which  its  coherence  and  capacity 
to  stand  unsupported  is  diminished,  or  if,  by  excavating  his  own 
soil  or  other  means,  he  has  weakened  the  support  before  then 
afforded  by  his  own  soil — so  that,  to  enable  it  to  stand,  an  ad- 
ditional amount  of  support  is  required  from  the  neighbouring^ 
land — he  has  thereby  imposed  an  increased  burthen  upon  it,  which 
there  has  been  no  ancient  user  to  oblige  the  neighbour  to  submit  tof 
and  hence  it  seems  to  follow  that,  if  the  damage  sustained  would 
not  have  accrued  but  for  the  modem  alteration  or  neglect  of  the 
'party  claiming  the  easement,  he  has  no  right  of  action,  though 
his  house  might  have  stood  had  there  been  no  excavation, — as  such 
continuing  to  stand  could  only  have  been  caused  by  receiving  a 
degree  of  support  from  the  adjoining  soil  which  the  owner  of  it  was 
under  no  obligation  to  supply  (c).  In  the  case  of  Dodd  v.  Holme 
this  point  does  not  appear  to  have  been  distinctly  considered. 

The  same  reasoning  would  seem  to  apply  to  the  case  of  a  house 
originally  built  in  a  weak  and  insufficient  manner,  in  consequence 
of  which  it  required  a  greater  degree  of  support  than  would  be 
requisite  for  a  well-built  house.  Unless  there  was  some  external 
indication  of  the  weakness  of  the  building,  the  neighbour  would 
be  altogether  in  ignorance  that  a  greater  degree  of  lateral  pres- 
sure was  exerted  than  would  have  been  the  case,  had  the  house 
possessed  the  ordinary  degree  of  coherence  of  one  well  built. 
[But,  in  view  of  the  decision  in  Dalton  v.  Angus,  it  is  doubtful 
whether  anything  short  of  industrious  concealment  would  in  such 
a  case  deprive  the  owner  of  the  building  of  the  benefit  of  the 
lapse  of  time  (c2).] 


(a)  Per  Taunton,  J.,  in  Dodd  v.  Holme 
(1834).  1  A.  &  E.  506. 

(h)  1884,  1  A.  &  E.  493. 

(c)  [See  Corporation  of  Birmingham 
T.  Allen,  quoted  above,  p.  829.] 


{d)  In  America  some  of  the  States 
deny  any  right  to  prescribe  for  sapport 
to  buildings,  as  they  deny  the  right  to 
prescribe  for  light:  '*  Neither  in  the 
case  of   the  ivindow  opening  out  on 
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Sect.  3. — Support  to  Buildings  by  Buildings. 

A  qnestion  of  eqaal  practical  importance,  bat  presenting 
greater  difficultieSj  and  [until  recently]  not  elucidated  by  any 
direct  autbority,  arises  wbere  the  owner  of  an  ancient  bouse 
claims  a  rigbt  to  bave  it  lean  against  and  be  supported  by  tbe 
House  of  bis  neigbbour. 

Tbe  obstacle  to  tbe  acquisition  of  tbis  easement  by  user  arises  Clam, 
from  tbe  natural  secrecy  of  tbe  mode  of  its  enjoyment^  and  tbe 
consequent  difficulty  of  sbowing  that  it  bas  been  bad  with  the 
knowledge  of  tbe  owner  of  tbe  servient  tenement.  In  order  to 
give  rise  to  any  question  of  tbe  existence  of  tbis  easement^  a  man 
must  bave  built  to  tbe  extremity  of  bis  own  soil ;  and  supposing 
him  to  bave  built  perpendicularly^  as  he  may  reasonably  be  ex- 
pected to  bave  done^  whatever  additional  pressure  may  thereby 
be  exerted  on  tbe  soil,  there  would  be  none  upon  the  adjoining 
bouse.  Supposing,  however,  that  some  deviation  from  tbe  per- 
pendicular should  have  originally  existed,  or  have  been  caused 
subsequently  by  the  imperfect  state  of  the  building,  but  to  so 
small  an  extent  or  in  such  a  position  as  not  to  be  apparent  to  the 
owner  of  tbe  adjoining  house,  the  ignorance  of  tbe  neighbour 
would  exclude  the  presumption  of  that "  negligence  and  patience/' 
from  which  alone  his  consent  to  tbe  imposition  of  the  easement 
could  be  inferred. 

If,  on  the  other  hand,  the  manner  of  imposing  tbe  pressure  be 
of  such  a  manifest  and  visible  nature  as  to  afford  the  requisite 
indication  to  the  adjoining  owner,  it  would  appear  that  an  ease- 
ment of  this  kind  may  be  acquired  in  the  same  manner  as  any 
other  easements  ;  as,  for  instance,  where  a  beam  is  inserted  in 
the  wall  of  the  neighbour's  house.  A  further  objection  would 
arise  from  the  difficulty  on  the  part  of  tbe  servient  owner  in 
resisting  the  rigbt  thus  sought  to  be  acquired. 


Bnilding^ 

must  be 

properly 

oomtmoted. 


another  man's  land,  or  of  a  boilding 
oreoted  on  the  dividing  line,  has  the 
owner  committed  an  act  against  which 
his  neighboar  can  protest.  He  has  not 
touched  his  property,  or  invaded  any 
right,  or  g^ven  any  cause  of  action. 
He  had  a  right  to  nse  or  boild  on  his 
lot  to  the  farthest  limit  of  his  boundary. 
He  has  only  done  this,  and  he  never 
had  any  use  or  possession  or  enjoy- 
ment of  any  right,  corporeal  or  incor- 
poreal, belonging  to  another,  to  which 


objection  coald  in  any  form  be  made ; 
and  it  woald  therefore  be  a  mistake,  as 
well  as  an  abnse,  of  the  terms  licence, 
grant,  and  aoqaiescence,  to  say  he  haa 
acquired  a  right  by  means  thereof 
from  the  owner  of  the  adjacent  lot. . . . 
It  is  a  mockery  to  say  he  might  have 
dug  up  his  land  during  the  period  of 
prescription."  Per  Trippe,  J.,  in  Mitchell 
y.  Mayor  of  Rome,  4Q  Ga.  19,  15  Am. 
Bep.  669.] 
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NeoesBity. 


IVeBoription. 


Peyton  r. 
Mayor  of 
London, 


From  the  expression  in  the  judgment  in  Peyton  v.  The  Mayor 
of  London  (a),  '^  it  did  not  appear  whether  the  two  honses  had 
been  erected  at  the  same  time^  and  whether  the  freehold  in  both 
had  originally  belonged  to  the  same  person/'  Lord  Tenterden 
seems  to  have  inclined  to  the  opinion  that,  had  such  a  union 
existed,  an  easement  of  support  would  have  arisen  upon  their 
severance  ;  [and  to  the  same  effect  are  the  dicta  of  Lord  Justice 
Thesiger  in  Angus  v.  Dalton  (h)  and  Wheeldon  v.  Burrows  (c)]. 
Such  an  acquisition  of  an  easement  has  obviously  no  connection 
with  the  title  by  prescription,  but  rather  results  from  the  doctrine 
of  the  disposition  of  the  owner  of  two  tenements. 

It  might  also  be  urged  that  such  a  right  to  support  would  be 
an  easement  of  necessity,  as,  without  it,  the  house  granted  or  re- 
tained could  not  exist  (d).  The  right  of  support  in  cases  of  this 
nature  was  distinctly  recognized  in  the  civil  law  (e). 

The  more  ancient  authorities  appear  to  be  altogether  silent 
upon  the  point,  whether  such  an  easement  can  be  acquired  by 
prescription ;  and  in  the  first  modern  case  which  bears  directly 
upon  the  subject  (/),  the  declaration  was  unfortunately  so  ill  drawn 
that  the  Court  were  not  called  upon  to  decide  the  question  of 
right ;  and,  indeed,  in  argument  hardly  any  attempt  appears  from 
the  report  to  have  been  made  to  maintain  the  right  to  support 
upon  the  general  principles  of  the  law  of  easements.  The  facts 
of  this  case,  the  points  made  in  argument,  and  the  reasons  which 
influenced  the  Court,  sufficiently  appear  in  the  judgment  delivered 
by  Lord  Tenterden. 

'^This  was  a  special  action  upon  the  case  brought  by  the 
plaintiffs,  as  the  reversioners  of  a  house  in  Cheapside,  in  the  oc- 
cupation of  their  tenant  under  a  lease,  against  the  defendants  as 
owners  of  the  adjoining  house,  for  injury  sustained  in  consequence 
of  pulling  down  the  defendants'  house.  The  first  count  of  the 
declaration,  after  alleging  the  plaintiffs'  interest  in  a  house  which 
in  part  adjoined  a  house  of  the  defendants,  charged   that  the 


(a)  1829, 9  B.  &  C.  736 ;  S3  R.  R.  311. 

(b)  1878,  L.  R.  4  Q.  B.  Div.  at  p.  167. 

(c)  1879,  L.  R.  12  Ch.  Div.  at  p.  59  \ 
cf.  the  jadgment  in  Dugdale  v.  Robert- 
son  (1867),  8  K.  A  J.  696. 

{d)  [Bee  Richards  v.  Rose,  ante,  p. 
140;  and  Suffield  v.  Brown  (1864),  4 
De  G.,  J.  &  S.  185 ;  10  Jnr.,  N.  S.  114 ; 
33  L.  J.,  Gfa.  249,  ante,  p.  141.] 

(e)  Binas  qais  sodes  habebat  ud&  con- 
tignatione  teotas;  atracqae  diversis  le- 


gavit:  dizi,  qaia  magis  plaoet  tig^nm 
posse  duoram  esse,  ita  nt  oertas  partes 
oajasqoe  sint  oontignationis,  ez  regione 
on j  usque  domini  fore  tigna;  neo  uUam 
inyioem  habituros  actionem,  "jos  non 
esse  immissam  habere."  Keo  interest, 
pure  ntrisque,  an  sub  oonditione  alter! 
eodes  legatee  sint. — Dig.  8,  2,  36,  da 
senr.  prsdd.  nrb. 

(/)  Peytonv,  Mayor  of  London  {I829)f 
9B.  &G.  725;  33  U.  R.  311. 
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clefendantB  nnskilfnlly,  wrongf ally,  and  improperly  altered,  palled      Peyton  y, 
down,  and  removed  their  house  adjoining  to  the  plaintiffs'  hoase,        i^lX^, 
without  shoring  up,  propping,  or  duly  securing  the  plaintiffs'  — 

honse^  in  order  to  prevent  the  same  from  being  injured  by  the 
altering,  pulling  down^  and  removing  of  the  defendants'  house  ; 
so  that  for  want  of  such  shoring  up,  propping,  or  otherwise  duly 
fiecuring  the  plaintiffs'  house,  that  house  was  greatly  injured, 
weakened,  and  in  part  fell  down.  The  second  count,  alleging 
that  the  houses  adjoined  and  were  connected  by  a  party-wall^ 
charged  that  the  defendants  so  negligently,  unskilfully,  wrong- 
fully, and  improperly  conducted  themselves  in  and  about  the 
altering,  taking  away,  pulling  down,  and  removing  the  defendants' 
house,  that  the  plaintiffs'  house  was,  by  such  negligent^  unskilful 
and  improper  conduct  greatly  weakened,  ruined  and  dilapidated^ 
and  in  part  fell  down. 

"  The  declaration  in  this  case  does  not  allege,  as  a  fact,  that 
the  plaintiffs  were  entitled  to  have  their  house  supported  by  the 
defendants'  house,  nor  does  it  in  our  opinion  contain  any  allega- 
tion from  which  a  title  to  such  support  can  be  inferred  as  a  matter 
of  law.  The  complaint  also  in  both  counts  relates  to  the  fact  of 
taking  down  the  defendants'  house,  and  the  manner  in  which  that 
was  done.  The  first  count  is  evidently  framed  upon  a  supposi- 
tion that  it  was  the  duty  of  the  defendants  to  use  the  necessary 
means  to  sustain  the  plaintiffs'  house  when  they  took  down  their 
own ;  the  second  count  is  more  general,  but  it  does  not  charge 
the  want  of  notice  of  taking  down  the  defendants'  house  in  order 
that  the  plaintiffs  might  themselves  use  the  necessary  means  to 
sustain  their  own  property,  as  the  injury  complained  of:  and, 
therefore,  in  our  opinion  the  action  cannot  be  maintained  upon 
the  want  of  such  a  notice^  supposing  that,  as  a  matter  of  law,  the 
defendants  were  bound  to  give  notice  beforehand ;  upon  which 
point  of  law  we  are  not,  in  this  case,  called  upon  to  give  any 
opinion. 

*'  I  have  been  thus  particular  in  noticing  the  declaration,  be- 
cause it  furnishes  an  answer  to  much  of  the  learned  arguments 
that  were  advanced  on  the  behalf  of  the  plaintiffs  in  support  of 
the  rule  for  a  new  trial. 

"  At  the  trial  of  the  cause  before  me  at  Guildhall,  it  appeared 

upon    the  plaintiffs'  evidence  that  the  two  houses  were  very  old 

and  decayed,  the  party- wall  between  them  weak  and  defective ; 

that  for  some  time  pieces  of  timber,  called  struts,  have  been 
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Peyton  y.      Carried  across  Honey  Lane,  on  tHe  east  side  whereof  the  defen- 
^i^^  ^-^      dants'  house  was  situate,  to  the  opposite  house  on  the  west  side 

^ — —  of  that  lane ;  that  the  plaintiffs'  house  adjoined  the  defendants' 

eastward  ;  that  these  struts,  by  preventing  the  defendants'  house 
from  falling  westward,  had  the  effect  also  of  preventing  the  plain- 
tiffs' house  from  falling  that  way;  that  when  the  defendants' 
house  was  taken  down  these  struts  were  necessarily  removed,  and 
no  other  and  longer  struts  substituted  extending  from  the  plain- 
tiffs' house  to  the  house  on  the  opposite  side  of  Honey  Lane,  nor 
any  upright  shores  placed  within  the  plaintiffs'  house  to  sustain 
the  floors  and  roof  without  the  aid  of  the  party- wall ;  and  if  either 
of  these  measures  had  been  adopted  the  plaintiffs'  house  might 
have  stood;  but  that,  neither  of  them  being  adopted,  it  soon  be- 
came separated  from  the  house  adjoining  to  it  on  the  east,  and 
either  partly  fell  or  was  necessarily  taken  down  and  rebuilt,  being 
injured,  dangerous,  and  uninhabitable.  It  did  not  appear  whether 
the  two  houses  had  been  erected  at  the  same  time,  or  at  different 
times  ;  from  their  construction  it  seems  likely  that  they  were 
built  at  or  about  the  same  time.  The  freehold  was  then  in  dif- 
ferent hands  ;  and  as  the  governors  of  the  hospital  are  not  likely 
to  have  bought  or  sold  in  modern  times,  it  is  probable  that  the 
freehold  was  also  in  different  hands  when  the  houses  were  built.. 
These,  however,  are  but  conjectures ;  if  the  proof  of  the  facts 
either  way  would  have  aided  the  plaintiffs'  case,  it  was  their  duty 
to  give  the  proof. 

''It  did  not  appear  that  the  defendants  gave  any  previous 
notice  of  the  intention  of  pulling  down  their  house,  or  of  the  time 
of  doing  so ;  but  the  defective  state  of  both  houses  was  known 
to  the  parties.  There  had  been  previous  discussion  between  them,, 
especially  with  regard  to  the  party-wall,  and  a  notice  of  rebuilding 
the  party- wall  under  the  Act  of  Parliament  had  been  given,  but 
the  defendants'  house  was  pulled  down  before  the  expiration  of 
the  time  mentioned  in  that  notice.  The  operation  of  taking  down 
the  defendants'  house  was  carried  on  by  day,  and  the  operation 
must  have  been  seen  and  known  by  the  tenant  and  occupier  of 
the  plaintiffs'  house. 

*'  Upon  these  facts  appearing  at  the  trial,  I  was  of  opinion,  at 
the  close  of  the  plaintiffs'  evidence,  that  it  was  their  duty  to  sup- 
port their  own  house  by  shores  within ;  and  upon  that  ground  I 
directed  a  nonsuit. 

''A  rule  to   show  cause  for  setting  aside  the  nonsuit  was 
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granted  in  the  ensuing  term  ;  caase  was  shown,  and  the  matfcer      Peyton  v. 
▼ery  well  argned  on  both  sides  during  the  present  term.    We      ^r^S^n 

have  considered  of  it ;  and  adverting  to  the  facts  proved,  and  to — 

the  want  of  evidence  from  which  a  grant  to  the  plaintiffs  of  a 
right  to  the  support  of  the  adjoining  house  might  be  inferred, 
and  to  the  form  of  the  declaration^  we  think  the  nonsuit  was 
rights  and  the  rule,  therefore,  must  be  discharged''  (a). 

Brown  v.  Windsor  (6)  was  an  action  on  the  case  for  negligently  Brmcn  ▼. 
and  carelessly  excavating  on  the  defendant's  own  land,  and 
thereby  withdrawing  the  support  from  the  plaintiff's  house,  which 
the  declaration  alleged  it  was  entitled  to.  It  appeared  that,  for 
about  twenty-six  years,  the  plaintiff  had  rested  his  house  upon  a 
pine  end  wall  belonging  to  the  defendant ;  this  had  been  originally 
done  by  permission  of  the  owner  of  the  wall ;  the  defendant,  by 
excavating  near  his  pine  end  wall,  caused  it  to  sink,  and  thereby 
injured  the  plaintiff's  house,  which  rested  against  it.  The  jury 
found  that  this  excavation  was  made  in  a  careless  and  unskilful 
manner;  a  motion  was  afterwards  made  to  set  aside  the  verdict; 
but,  after  argument,  the  Court  of  Exchequer  (c)  held  that  the 
action  could  be  supported. 

This  case  cannot  be  cited  as  a  direct  authority  upon  the  point 
in  question,  as  the  Court  there  clearly  assumed  that  the  plaintiff 
was  entitled  to  the  support  he  claimed :  thus,  Ghirrow,  B., 
said,  ''When  such  an  easement  is  given,  the  owner  of  the 
premises  can  only  use  his  rights  subject  to  such  easement ;  and 
I  am  of  opinion  that  the  allegation  as  to  the  easement  was  estab- 
lished in  evidence."  "If  a  party,"  said  Vaughan,  B.,  "grant 
an  easement  like  the  present,  and  then  act  so  that  it  cannot  be 
enjoyed,  an  action  lies." 

[In  the  case  of  Solomon  v.  Vintners'  Company  (d),  the  Court  Solomon  r, 
of  Exchequer  seems  to  have  been  of  opinion  that,  if  a  house  gets  coin^ny, 
out  of  the  perpendicular  and  leans  on  the  adjoining  house  for 
twenty  years^  no  right  of  support  would  be  acquired  under  such 
circumstances  ;  but  that,  if  the  facts  of  the  case  had  raised  the 
pointy  they  might  have  decided  that  it  would,  in  deference  to 
Stansell  v.  Jollard,  Hide  v.    Thomhorough^  and  the   dicta   in 


(a)  See  also   Walters  and  others   v.  (h)  1830,  1  Cr.  &  J.  20. 

PJeil  (1829),  1  Moo.  &  Mai.  862;  Ma8»ey  (c)  Garrow,  B.,   Vanghan,    B.,    and 

V.  Qiyyder  (1829),  4  Oar.  &  P.  161 ;  34  Bolland,  B. 
B.  B.782.  (d)  1859,  4  H.  &  N.  685. 
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Solomon  y. 
Vintners' 
CoTnpany. 


Lemaitre  ▼• 
Davis, 


Tone  V. 
Preston, 


Whether 
easement 
negative. 


[Humphries  v.  Brogdeiu  It  may  be  observed  that  these  decisions 
and  dicta^  referred  to  by  the  Court  of  Exchequer^  appear  not  to 
refer  to  a  state  of  things  arising  from  accidental  circamstances  and 
from  which  no  grant  can  properly  be  implied,  as  in  the  case  of 
the  support  aiSorded  by  the  drowning  of  a  mine ;  and  that  any 
claim  of  a  right  of  support  arising  from  an  accidental  sinking  of 
the  house  might  therefore  be  disposed  of  without  at  all  interfering 
with  the  authority  of  the  decisions  doubted  by  the  Court  of 
Exchequer,  or  the  numerous  dicta  already  referred  to  in  accord- 
ance with  those  decisions. 

In  Lemaitre  v.  Davis  (a),  the  plaintiff  alleged  that  the  eastera 
wall  of  his  tenement  had  for  more  than  sixty  years  depended  for 
support  upon  the  western  wall  of  the  defendant's  house,  and 
claimed  damages  for  the  loss  of  this  support.  Hall,  Y.-C,  held^ 
upon  the  facts,  that  the  support  claimed  had  been  enjoyed,  and 
that  the  defendants  had  had  actual  knowledge  of  the  enjoyment, 
and  decided  that  the  plaintiff  had  acquired  the  easement  claimed 
by  virtue  of  the  Prescription  Act.  He  could  see  no  sound  dis- 
tinction between  the  cases  of  support  by  land  and  support  by 
buildings,  and  therefore  thought  the  case  was  covered  by  Dalton 
V.  Angus. 

This  is  an  express  decision  that  the  easement  may  be  acquired 
by  enjoyment  alone,  provided  that  the  enjoyment  be  open,  peace- 
able, and  as  of  right ;  but  the  analogy  to  the  right  of  support 
from  the  adjacent  soil,  on  which  the  decision  rests,  may  be 
thought  to  be  somewhat  incomplete,  and  the  case  may  yet  be 
reviewed  by  a  Court  of  Appeal. 

In  Tone  v.  Preston  (b),  Denman,  J.,  adopted  the  principles  laid 
down  by  Hall,  V.-C,  in  Lemaitre  v.  Davis,  but  held  that  in  the 
particular  case  before  him  the  enjoyment  had  been  precarious. 

The  questions,  whether  in  such  cases  as  that  put  in  the 
judgment  in  Solomon  v.  Vintners*  Company,  where  the  tene- 
ment actually  leans  over  the  boundary  of  the  adjacent  property 
and  rests  upon  the  neighbouring  tenement,  the  easement 
claimed  is  a  negative  or  a  positive  easement,  and  whether 
any  right  could  be  acquired  to  such  an  easement  under  Lord 
Tenterden's  Act,  depend  upon  the  same  considerations  as  were 
advanced  in  the  judgments  in  Dalton  v.  Angus  (c).     In  these  re- 


(a)  1881,  L.  R.  19  Ch.  D.  281. 
(l>)  1883,  L.  B.  24  Ch.  D.  739. 


(c)  Above,  pp.  350  to  357. 
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[specie^  no  valid  distinction  exists  between  the  case  wliere  a  house       Whether 
actually  leans  out  of  the  perpendicular  upon  the  adjacent  house,       ne»Sve* 

and  where  it  is  constructed  upon  a  piece  of  land,  so  that  the  

removal  of  the  subjacent  land  must  cause  its  fall. 

It  appears  from  the  arguments  in  some  cases  to  have  been  Limitation 
snpposed  that,  if  the  right  of  support  for  the  soil,  or  the  acquired  ^'**'**®°*- 
right  of  support  for  buildings  thereupon,  had  been  held  to  be 
a  positive  easement  giving  the  owner  of  the  soil  a  right  of  action 
when  so  much  of  the  adjacent  soil  had  been  removed  that  it 
could  be  found  as  a  matter  of  fact  that  insufficient  support  had 
been  left,  though  no  damage  had  yet  actually  occurred,  then,  as 
the  Statute  of  Limitations  must  begin  to  run  in  respect  of  that 
cause  of  action  from  the  time  when  such  a  state  of  things  arose, 
no  right  of  action  would  exist  for  a  subsidence  occurring  more 
than  six  years  after  the  removal  of  the  soil  which  ultimately 
caused  it.  It  is  hardly  necessary  to  point  out  that  this  is  not 
a  well-founded  notion.  For,  in  the  supposed  case,  the  easement 
of  the  right  of  support  would  be  an  incorporeal  hereditament  in 
fee  continuing  to  exist,  and  binding  the  successive  owners  of  the 
servient  tenement ;  and  it  never  has  been  suggested  that  there 
is  no  remedy  for  the  present  infringement  of  an  existing  easement, 
merely  because  the  owner  of  it  has  abstained  for  six  years  from 
bringing  an  action  for  a  former  infringement  of  it  (a). 

On  the  other  hand  questions  of  great  difficulty  will  arise  in  the 
present  state  of  the  law  in  actions  for  subsidence  caused  by  the  acts 
of  persons  who  have  long  ceased  to  be  connected  with  the  land  (6).] 

By  the  Civil  Law,  two  servitudes  were  recognized,  the  "servi-  Tigni  immit- 
tus  tigni  immittendi,"  and  the  "  servitus  onera  vicini  sustinendi,''  **°^ 
both  belonging  to  this  latter  class  of  support  of  one  house  from 
the  adjoining   house    (c) ;   the  former  imposed  the  liability  of  Onera  vioini 
support  alone,   while    the   latter  also   imposed   the   anomalous  •"***'^«**^»- 
obligation  of  repair  on  the  servient  tenement.    But  ev^dn  this, 
the  most  oppressive  servitude  known  to  the  law,  allowed   the 
servient  owner  to  pull  down  his  house  for  the  purpose  of  repair, 
without  propping  up  the  dominant  tenement,  no  matter  what 
danger  he  thereby  exposed  it  to. 

(a)  See  DarUy  Main  Colliery  Co.  v.  (c)  Item  nrbanonim  pr»dioram  serri* 
Mitchell  (1886),  L.  R.  11  App.Cas.  127;  tntes  nunt,  nt  vioinus  onera  yioini  bqs* 
and  aboTe,  p.  3S0  D.  tineat;  nt  in  parietem  ejas  liceat  yioino 

(b)  See,  e.g.f  Qreemoell  y.  Low  Beech'  tignnm  immittere. — Inst.  2,  3, 1.  Vide 
bum  Colliery  Cq,^  L.  B.  (1897),  2  Q.  B.  post,  Inoidents  of  Easements. 
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Negligence  in 
law  and  in 
fact. 


Negligence  in 
law  always 
actionable. 


Not  dear 
whether 
negligence  in 
fact  may  not' 
be  so. 

Negligence 
in  law. 


Sect.  4. — Negligence  (a). 

In  the  cases  as  to  the  right  of  support  to  land  and  houses  from 
the  soil  and  buildings  adjoining^  much  stress  has  been  laid  upon 
the  negligence  imputed  to  the  party  charged  ;  and  some  misap- 
prehension appears  to  have  prevailed^  at  least  in  argument,  with 
reference  to  this  point.  This  has  probably  arisen  from  the  want 
of  precision  in  the  use  of  the  term  negligence^  which  per  se 
is  insufScient  to  express  the  distinction  between  negligence  in. 
law  and  negligence  in  fact. 

^Ggligei^ce  in  law  is  always  actionable^  but  great  uncertainty 
appears  to  exist  as  to  the  cases  in  which  negligence  in  fact  will 
afford  foundation  for  a  right  of  action.  If  a  man  has  a  right  of 
easement  in  a  support,  and  his  neighbour  invades  it,  he  is  liable 
to  an  action — no  matter  how  carefully  he  may  have  done  the  act 
complained  of ;  but  it  is  by  no  means  equally  clear,  where  a  party 
is  not  bound  by  any  easement,  that  he  may  not  be  liable  for  the 
damage  resulting  from  his  negligence  in  fact  (&). 

The  first  branch  of  this  proposition  appears  sufficiently  obvious. 
It  has  been  recognized  as  law  in  many  ancient  decisions — that  an 
action  lies  for  any  act  done  by  a  man  in  using  his  own  property^ 
whereby  the  rights  of  another  are  injured,  unless  such  act  be 
altogether  inevitable  and  beyond  his  control. 


(a)  [As  the  law  of  negligence  i«  only 
indiireotly  connected  with  the  sub- 
ject-matter  of  this  treatise,  only  soch 
references  have  been  added  as  relate 
closely  to  the  law  of  easements.] 

(b)  [In  the  old  digests,  under  the 
head  of  actions  on  the  case  for  negli- 
gence, are  ranged  instaoces  of  neglect 
or  breach  of  duty,  in  which  the  proper 
question  for  the  jury  would  be  simply 
whether  the  defendant  had  done  or 
omitted  to  do  some  act,  or  some  result 
was  the  conseqaence  of  his  act,  and 
not  whether  he  had  been  guilty  of 
negligence.  In  sach  cases  it  was  the 
practice,  in  conformity  with  the  prece- 
dents (see,  however,  Smith  v.  Martin^  2 
Wms.  Saund.  400),  to  allege  negligence 
in  the  declaration,  partly  perhaps  to 
show  that  the  count  was  in  case  not 
trespass,  partly  because  of  the  unsettled 
state  at  the  time  of  the  law  upon  the 
subject.  But  it  is  now  clear  that  the 
allegation  of  negligence  is  unnecessary 
in  such  cases.  Thus  in  Bihby  v.  Carter 
<1859,  4H.  &  N.  153),  a  count  for  taking 


away  support  was  held  good  on  de- 
murrer, tiiough  negligence  was  not 
alleged ;  and  in  Humphriea  v.  Brogdeti 
(1848,  12  Q.  B.  739),  the  count  alleged 
negligence,  and,  though  negligence  was 
not  proved,  the  plaintiff  was  held  to 
be  entitled  to  recover  on  it.  "If  the 
plaintiff  was  entitled  to  the  support  of 
the  defendant's  land,  and  was  deprived 
of  it,  the  absence  of  negligence  is  im- 
material." Br&ii-ne  v.  RoUns  (1859),  4 
H.  &  N.  198,  per  Martin,  B.  See  aoo. 
Hamer  v.  Knowles  (1861),  6  H.  4  N. 
454 ;  S.  0.,  30  L.  J.,  Kxch.  102 ;  Hunt  v. 
Peake  (I860),  29  L.  J.,  Chan.  787,  per 
Wood,  V.-O. 

The  author's  heading  of  "Negli- 
gence in  Law  "  appears  to  include  two 
classes  of  cases,  (1)  cases  of  trespass 
and  of  disturbance  of  easements,  and 
(2)  breaches  of  absolute  duties  attached 
to  certain  circumstances,  such  as  the 
custody  of  fire  or  other  dangerous 
substances.  Neither  class  necessarily 
involves  negligence  in  the  popular  sense 
of  the  word.] 


RIGHT  TO   SUPPORT   FROM   SOIL   AND   HOUSES.  367 

There  is  a  very  early  case  in  which  this  point  was  expressly     Negllgenoe 
decided  (a).     A  man  brought  an  action  of  trespass  for  breaking        "*  ^*^- 
and  entering  his  close  and  treading  down  his  grass.     The  de-  6  Edw.  4. 
fendant  pleaded  not  gniltyj   and   also    justified    the  trespass, 
becanse  he  had  a  hedge  of  thorns  growing  on  a  close  adjoining 
the  close  of  the  plaintiff,  and  at  the  time  of  the  supposed  trespass 
he  cat  the  said  thorns,  and  they  ipso  invito  fell  upon  the  land  of 
the  plaintiff,  and  that  defendant  came  freshly  upon  the  said  land 
and  took  them  away.     To  this  plea  the  plaintiff  demurred,  ''  and 
it  was  well  argued  and  adjourned.'' 

It  was  argued  on  behalf  of  the  defendant,  ''That  if  a  man 
does  a  lawful  act,  and  by  reason  thereof  damage  accrues  to 
another  contrary  to  his  intention  (encount  son  volunte),  he  shall 
not  be  punished;  as  if  I  drive  my  beasts  along  the  highway, 
and  you  have  an  acre  of  ground  adjoining  thereto,  and  my  beasts 
enter  upon  your  land  and  eat  the  herbage  thereof,  and  I  come 
freshly  and  chase  them  out  of  your  land,  you  shall  not  have  any 
action  against  me,  because  the  chasing  them  was  lawful,  and  their 
entry  upon  your  land  was  against  my  will.  So,  in  the  present 
case,  the  cutting  was  lawful,  and  the  falling  upon  the  plaintiff's 
land  against  the  defendant's  will;  and  therefore  this  re-taking 
was  good  and  justifiable.  If  I  cut  the  boughs  of  my  tree,  and 
they  fall  upon  a  man  and  kill  him,  I  shall  not  be  attaint  as  of 
felony ;  for  my  cutting  was  lawful,  and  the  falling  upon  the  man 
was  against  xny  will/' 

On  the  other  side,  a  distinction  was  taken  ''  between  cases 
where  the  injury  arising  from  an  act  is  felony,  and  where  it  is 
only  trespass,  because  felony  is  of  malice  prepense;  and  as  it 
was  against  a  man's  will,  it  cannot  be  done  animo  felonico  ;  but 
if  in  cutting  my  boughs  they  fall  on  a  man  and  hurt  him,  he  shall 
have  an  action  of  trespass.  So  if  a  man  shooting  with  his  bow 
at  the  butts,  and  his  bow  turn  aside  in  his  hands  (son  arke  swao- 
set  en  sa  mein)  and  kill  a  man  ipso  invito,  it  is  not  felony ;  but  if 
his  arrow  hurt  a  man,  an  action  will  well  lie,  although  his  shooting 
was  a  lawful  act,  and  the  hurt  of  the  other  was  against  his  will. 
Figott,  J. :  If  I  have  a  mill,  and  the  water  which  runs  thereto 
passes  over  your  land,  and  you  have  osiers  and  willows  growing 
along  the  water  side,  and  you  cut  the  willows  and  they  fall  into 

(a)  6  Edw.  4,  7,  pi.  18  ;   [cited   in      effect  stated  in  Smith  y.  Kenrick  (1819), 
Seott  Y.  Shepherd  (1783),  2  W.  Blackst.      7  C.  B.  563.] 
895  i  1  Smith,  L.  C.  lUth  ed.  438 ;  iM 
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Negligence  the  stream  and  stop  it,  so  that  I  cannot  have  sufficient  water  for 
^ ^ my  mill,  I  shall  have  an  action,  notwithstanding  the  catting  was 

6  Bdw.  4.  lawful,  and  they  fell  into  the  stream  against  your  will.  So  if  a 
man  hath  a  pond  in  his  manor,  and  lets  off  the  water  to  catch  the 
fish  therein,  and  the  water  surrounds  my  land,  I  shall  have  an 
action,  though  the  doing  so  by  him  was  lawful.''  Young,  J.,  was 
of  opinion  that  "  no  action  lay,  because  the  property  in  the  thorns 
being  still  in  the  defendant,  his  entry  to  take  them  away  was  not 
tortious,  and  that  the  plaintiff  had  sustained  damage  sine  injuria./' 
Brian,  J.  (a) :  "  In  my  opinion,  when  a  man  doth  any  act  he  is 
bound  to  do  it  in  such  a  manner  as  not  to  injure  another  man.  If 
I  build  a  house,  and  while  the  timber  is  being  raised  up  a  piece 
of  timber  falls  upon  my  neighbour's  house  and  breaks  it  down 
(debruse  sa  meason),  he  shall  have  an  action  against  me,  though 
the  raising  the  timber  was  lawful,  and  the  falling  and  injury 
against  my  will.  So  too  if  a  man  make  an  assault  upon  me  and  I 
cannot  avoid  him,  and,  as  he  is  coming  to  beat  me,  I  raise  my  stick 
in  my  own  defence  to  strike,  and  another  man  is  behind  me,  and 
in  raising  my  stick  I  strike  him,  he  shall  have  an  action  against 
me''  (6).  Littleton,  J.,  said,  ''  that  the  case  of  the  beast  put  by 
the  defendant's  counsel  was  not  law ;  but  if  a  man's  cattle  do 
damage  by  eating  the  herbage,  &c.,  he  must  pay  for  it,  or  they 
may  be  distrained  damage  feasant,  though  they  could  not  be  taken 
by  the  lord  for  his  rent,  as  th«  owner  would  be  entitled  to  have 
them  back  again  upon  tender  of  reasonable  amends.  If  the  law 
be  as  is  contended  in  respect  to  thorns,  it  must  be  so  for  trees 
also  ;  and  a  man  might  enter  with  his  carts  to  take  it  away  if  it 
fell  into  his  neighbour's  field,  notwithstanding  the  neighbour  had 
wheat  or  other  herbs  growing  there.  The  law  is  the  same  for 
great  and  small  things^  and  the  amends  shall  in  all  cases  be 
according  to  the  quantity  of  damage  done."  Choke,  [C.  J.] : 
''  Where  the  principal  thing  was  not  lawful,  that  which  dependeth 
upon  it  is  not  lawful.  When  the  thorns  were  cut  and  fell  on  the 
plaintiff's  land,  the  falling  was  unlawful,  and  therefore  defen- 
dant's coming  to  fetch  them  was  unlawful  likewise ;  and  as  to  his 
saying  that  they  fell  ipso  invito,  that  is  no  plea  at  all ;  but  he 
ought  to  say  that  he  could  not  do  otherwisCj  or  that  he  did  all 
that  lay  in  his  power  to  keep  them  out,  or  otherwise  he  shall 

(a)  [So  cited  by  Blaokstone,  J.,  in  (h)  [Qa.     See    Qoodwin  y.   Cheveley 

Scott  y.  Shepherd,  obi  sup. ;  bnt  Brian       (1869),  4  H.  &  N.  631 ;  Tillett  y.  Ward 
was  then  at  the  bar.]  (1882),  L.  B.  10  Q.  B.  D.  17.] 
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pay  damages.    Bat  if  the  thorns  or  a  large  tree  had  fallen  by    Negligence 
the  force  of  the  wind^  in  this  case  he  might  have  entered  and       "    ^' — 
taken  them,  the  falling  being  caused  not  by  his  act,  but  by  the 
wind"  (a). 

So,  in  TTtfaver  v.  Ward  (6),  in  an  action  of  trespass  and  battery.  Weaker  r% 
the  defendant  pleaded  "  That  he  was  skirmishing  in  the  London 
trainbands  in  re  militari,  and  accidentally,  and  by  misfortune,  and 
against  his  will,  in  discharging  of  his  piece  did  hart  and  woand 
the  plaintiff/'  Upon  demurrer  judgment  was  given  for  the  plain- 
tiff :  "  For  though  it  were  agreed  that,  if  men  tilt  or  tourney  in 
the  presence  of  the  king,  or  if  two  masters  of  defence,  playing 
their  prizes,  kill  one  another,  that  this  shall  be  no  felony,  or  if  a 
lunatic  kill  a  man,  or  the  like — because  felony  must  be  done  animo 
f elonioo  :  but  in  trespass,  which  tends  only  to  give  damages  ac- 
cording to  hurt  or  loss,  it  is  not  so.    Therefore,  if  a  lunatic  hurt  a 
man,  he  shall  be  answerable  in  trespass;  and  .therefore  no  man 
shall  be  excused  of  a  trespass  (for  this  is  the  nature  of  an  excuse 
and  not  of  a  justification,  prout  ei  bene  licuit),  except  it  may  be 
judged  utterly  without  his  fault ;  as  if  a  man  by  force  take  my 
hand  and  strike  you,  or  if  here  the  defendant  had  said  that  the 
plaintiff  ran  across  his  piece  when  it  was  discharging,  or  had  set 
forth  the  case  with  the  circumstances  so  as  it  appeared  to  the 
Court  to  have  been  inevitable,  and  that  the  defendant  had 
committed  no  negligence  to  give  occasion  to  the  hurt." 

Thus  in  1  EoUe's  Abridg.  (c)  it  is  said— 1.  "  If  my  fire  by  mis-  RoUe  Abr. 
fortune  bum  the  goods  of  another  man,  he  shall  have  an  action 
on  the  case  against  me/'     (2  Hen.  4,  18.) 

2.  ''If  the  fire  light  suddenly  in  my  house,  I  knowing  nothing 
of  it,  and  bum  my  goods  and  also  the  house  of  my  neighbour, 
my  neighbour  shall  have  an  action  on  the  case  against  me." 
42  Ass.  9 :  admitted,  but  it  seems  it  was  adjudged  there  that  the 
action  did  not  lie  because  it  was  vi  et  armis. 

3.  "  If  my  servant  puts  a  candle  or  other  fire  in  a  place  in  my 
house,  and  it  falls  and  bums  all  my  house  and  the  house  of  my 


(a)  [See  also  Taylor  ▼.  StendaXl 
(1846),  7  Q.  B.  684,  in  which  the  de- 
fendant  was  held  liable  both  for  the 
deatmctioD  of  his  neighbour's  waU  bj 
the  accidental  fall  on  to  it  of  the  de- 
fendant's, and  also  for  having  rebuilt 
thewaU.] 

(b)  fiobart,  184.  [This  oase  seems  to 
be  properly  cited  as  a  oase  of  trespass, 
the  special  rale  as  to  firearms  and  other 


dangerous  things  not  being  established 
at  the  time  whoa  the  oase  was  decided: 
see  PoUook  on  Torts,  p.  125 1  and  the 
shooting  cases,  ibid.  409,2 

(e)  Tit.  Action  snr  Oase,  B.  p.  1,  Yin, 
Abr.  Actions  for  Fire,  B.  [The  oases 
on  fire  wonld  now  be  held  to  rest  on 
the  special  rale  above  referred  to ;  see 
last  note.] 
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seighbonr^  action  on  the  case  lies  against  me  by  bim  (2  Hen.  4, 
18) ;  and  the  law  is  the  same  if  my  gnest  shoald  do  it.''  (2  Hen. 
4,  18)  {a). 

6.  ''  But  if  a  stranger  against  my  will  pats  a  fire  in  my  house, 
no  action  lies  against  me.''     (2  Hen.  4,  18  b.) 

So,  in  Twrherville  r.  Stampe  {b),  which  was  an  action  against 
the  defendant  for  so  negligently  and  carelessly  keeping  the  fire 
in  his  field,  that  it  communicated  to  the  plaintiffs  adjoining  close 
of  heath  and  burnt  it.  After  verdict  for  the  plaintiff,  defendant 
moved  in  arrest  of  judgment,  and  it  was  said,  '*  That  in  fact  in 
this  case  the  defendant's  servant  kindled  this  fire  by  way  of 
husbandry,  but  that  a  wind  and  tempest  rose  and  drove  it  into' 
the  plaintiff's  field ; "  and  the  Court  said  (c),  "  The  fire  in  his  field 
is  his  fire,  as  well  as  that  in  his  house.  He  made  it,  and  must 
see  it  does  no  harm,  and  answer  the  damage  if  it  does.  Every 
man  must  use  his  own  so  as  not  to  hurt  another ;  but  if  a  sudden 
storm  had  arisen  which  he  could  not  stop,  it  was  matter  of 
evidence,  and  he  should  have  shown  it." 

So,  in  Comyns'  Digest  (d),  it  is  said,  "  An  action  lies  for  mis^ 
feazance,  though  the  damage  happen  by  misadventure."  One  of 
the  authorities  cited  by  Comyns  is  a  case  in  Croke  (e),  of  a  man 
shooting  with  a  gun  at  a  bird,  and  thereby  lighting  a  fire  which 
consumed  his  neighbour's  house. 

"  If  a  man,"  says  Gibbs,  C.  J.,  in  Sutton  v.  ClarJee^  "  for  his  own 
benefit  makes  an  improvement  on  his  own  land,  according  to  his 
best  skill  and  diligence,  and  not  foreaeeing  that  it  will  produce 
any  injury  to  his  neighbour,  if  he  thereby  unwittingly  injure  his 
neighbour,  he  is  answerable"  (/). 

The  case  of  Vaughan  v.  Menlove  {g)  was  an  action  brought  by 
the  plaintiff  for  an  injury  to  his  reversion,  occasioned  by  the 
defendant  making  a  rick  of  hay  on  his  own  land  near  some 
cottages  of  the  plaintiff,  which  was  ''  liable  and  likely  to  ignite, 
take  fire,  and  burst  out  into  a  flame,  of  which  the  defendant  had 
notice,  by  means  whereof  the  said  rick  did  ignite,  take  fire,  and 


(a)  The  law  was  altered  as  to  the 
liability  for  aqpidental  fire  [by  6  Anne, 
0.  81,  and  14  Geo.  8,  c.  78,  b.  86 ;  but 
these  enactments  do  not  extend  to 
oases  of  fire  oooasioned  by  negligenoe : 
.Filliter  V.  Phippard  (1847),  11  Q.  B. 

847]. 

(b)  1688, 1  Ld.  Baym.  264 ;  Com.  82; 
1  Salk.  18  i  12  Mod.  151 ;  Skin.  281 ; 
Oases  temp.  Holt,  9j  Oarth.  425,*  Gomb. 


469  (M.  9  W.  3). 

^e)  1  Salk.  13. 

(d)  Aotion  npon  the  case  for  mis- 
f  eazanoe,  A.  4. 

{e)  Anon.  (1582),  Cro.  Bliz.  10. 

(/)  1815,  6  Tannt.  44;  16  B.  B.  563. 
See  also  Taylor  v.  Stendall  (1845),  7  Q. 
B.  684. 

ig)  1837,  4  Scott,  244 ;  S.  C,  8  Bing. 
N.  0.  468. 


RIGHT  TO   SUPPOET   FROM   SOIL  AND  HOUSES.  371 

]>iir8t  into  flame,  and  by  flame  issuing  therefrom  the  plaintiff's     Negligence 
cottages  were  set  on  flre^  and  thereby  through  the  carelessness^  _    ^^  '^^' 
negligence^  and  improper  conduct  of  the  defendant,  in  so  keeping     ^^^^  ^* 
■and  continuing  the  said  rick  in  such  condition^  the  said  cottages 
were  burnt  down/^    The  defendant  pleaded  not  guilty-— that 
**'  the  said  rick  or  stack  of  hay  was  not  likely  to  ignite,  take  fire, 
and  break  out  into  flame,  nor  was  the  same,  by  reason  of  such 
liability,   dangerous  to   the  plaintiff's   cottages,   nor    had    the 
defendant  notice  thereof  ^'— and  other  pleas,  which  denied  that 
the  damage  occurred  through  the  defendant's  negligence. 

It  appeared  at  the  trial,  that  the  rick  in  question  had  been 
made  by  the  defendant  near  the  boundary  of  his  own  premises  ; 
that  the  hay  when  put  together  was  in  such  a  state  as  to  cause 
persons  to  warn  the  defendant  that  there  was  danger  of  its  taking 
fire ;  that  he  made  some  attempts  to  preyent  this  by  making  a 
•chimney  in  the  rick ;  that  the  rick  burst  into  flames  from  the 
spontaneous  ignition  of  the  materials,  and  the  flames  communi- 
cated to  and  destroyed  the  plaintiff's  cottages. 

Patteson,  J.,  left  it  to  the  jury  to  consider  **  Whether  the  fire 
had  been  occasioned  by  gross  negligence  on  the  part  of  the 
defendant ; "  adding,  "  that  he  was  bound  to  proceed  with  such 
reasonable  caution  as  a  prudent  man  would  have  exercised  under 
snch  circumstances."  The  jury  having  found  for  the  plaintiff,  a 
rule  for  a  new  trial  was  obtained,  on  the  ground  that  the  proper 
4]uestion  to  have  been  left  to  the  jury  was,  whether  the  defendant 
had  acted  bond,  fide  to  the  best  of  his  judgment,  the  standard  of 
^'  ordinary  prudence  "  being  too  uncertain  to  afford  any  criterion. 

The  argument  went  entirely  on  the  question  of  negligence ;  and 
the  decisions  upon  the  degree  of  caution  required  in  taking  nego- 
tiable instruments  were  relied  on  for  the  defendant  (a).  The 
Conrt  discharged  the  rule.  Tindal,  C.  J.,  said :  ''  I  agree  that 
this  is  a  case  of  the  first  impression ;  but  I  feel  no  difficulty  in 
.the  application  to  it  of  the  principle  upon  which  the  determination 
of  it  must  rest.  This  is  neither  a  case  of  contract  nor  a  case  of 
bailment,  where  the  degree  of  care  which  the  party  is  called  upon 
to  exert  is  measured  by  the  nature  and  character  of  the  bailment. 
But  the  case  falls  within  the  general  rule  of  law,  which  requires 
that  a  man  shall  so  use  his  own  property  as  not  to  injure  or 
destroy  that  of  his  neighbour,  and  which  renders  him  liable  for  all 


(a)  [Ai  to  which  see  the  notes  to  Miller  v.  Race,  1  Smith,  L.  C,  10th  ed.  p.  447.] 
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the  conseqaences  resalting  from  the  want  of  dae  care  and  caation 
in  the  mode  of  enjoying  his  own.  Under  the  particular  circnm- 
stances  of  this  case,  I  feel  no  hesitation  in  holding  the  defendant 
to  haye  been  as  mnch  the  raiser  of  the  fire  as  if  he  had  pat  a 
lighted  match  to  the  hay  rick ;  for  it  is  well  known  that  hay' 
stacked  in  a  green  or  damp  condition  wiU  from  natural  caosea 
ferment  and  ignite. 

''  In  TurbervUle  v.  Stampe,  an  action  was  held  to  be  maintain- 
able nnder  circumstances  very  similar  to  those  of  the  present  case: 
*  Case  on  the  custom  of  the  realm,  quare  negligenter  custodiyit 
ignem  suum  in  clause  suo,  ita  quod  per  flammas  blada  quer.  in 
quodam  clause  ipsius  quer.  combusta  f uerunt.  After  verdict  pro* 
quer.y  it  was  objected,  the  custom  extends  only  to  fire  in  a  house 
or  curtilage  (like  goods  of  guests),  which  are  in  his  power.  Non 
alloc. ;  for,  the  fire  in  his  field  is  his  fire,  as  well  as  that  in  hi» 
house :  he  made  it,  and  must  see  that  it  does  no  harm,  and 
answer  the  damage  if  it  does.  Every  man  must  use  his  own  se- 
as not  to  hurt  another.  But  if  a  sudden  storm  had  arisen,  which 
he  could  not  stop,  it  was  matter  of  evidence,  and  he  should  have 
showed  it.  And  Holt,  Bokesby,  and  Eyre  were  against  the 
opinion  of  Turton,  who  went  upon  the  difference  between  fire  in 
a  house,  which  is  in  a  man's  custody  and  power,  and  fire  in  a 
field,  which  is  not  properly  so ;  and  it  would  discourage  hus- 
bandry, it  being  usual  for  farmers  to  bum  stubble,  &c.  But  the 
plaintiff  had  judgment,  according  to  the  opinion  of  the  other 
three.' 

"  Put  the  case  of  a  chemist,  mixing  substances  which  alone  are- 
perfectly  innocent,  but  which  are  liable  to  explode  on  coming 
into  contact,  and  thereby  occasioning  damage  to  his  neighbour : 
who  could  for  a  moment  doubt  that  the  injured  party  would  have 
a  remedy  by  action  ?  I  am  clearly  of  opinion  that  the  damage- 
in  this  case  was  properly  the  subject-matter  of  an  action. 

"  But  it  is  contended  that  the  learned  judge  mistook  the  extent 
of  the  defendant's  liability ;  and  that,  under  the  particular  cir- 
cumstances of  this  case,  the  defendant  was  not  boand  to  adopt 
such  measures  as  a  man  of  ordinary  prudence  would  have  resorted 
to  for  the  purpose  of  averting  the  threatened  danger ;  but  that  it 
was  sufficient  if  he  acted  according  to  the  best  of  his  own  in- 
dividual judgment ;  and  therefore  the  learned  judge  ought  not  to 
have  left  the  case  to  the  jury  as  one  of  gross  negligence,  but 
should  have  left  it  to  them  to  say  whether  or  not  the  defendant 


RIGHT  TO   SUPPORT  FROM  SOIL  AND   HOUSES. 


373 


Iiad  acted  honestly  and  bon&  fide  according  to  the  best  of  his 
judgment.  The  first  observation  that  saggests  itself^  in  answer 
to  that  argument,  is  that,  seeing  the  infinite  gradations  of  in- 
tellect and  jadgmenty  the  doctrine  contended  for  would  lead  to  an 
inconvenient  vagueness  and  uncertainty  in  a  case  which  perhaps, 
more  than  all  others^  requires  that  the  rights  and  liabilities  of 
the  parties  should  be  well  and  accurately  defined. 

''  It  is  said,  that  there  is  nothing  intelligible  in  the  rule  which 
has  in  many  cases  obtained,  requiring  from  a  party  under  circum- 
stances analogous  to  those  of  the  present  case,  the  exercise  of 
that  degree  of  care  which  a  prudent  and  cautious  man  would  be 
expected  to  use.  Such,  however,  has  always  been  the  rule  in 
cases  of  bailment,  as  laid  down  by  Lord  Holt  in  Ooggs  v. 
Bernard  (a),  though  in  some  cases  of  bailment  a  smaller,  in  others 
a  greater  degree  of  diligence  and  care  are  exacted.  That  learned 
judge  says,  '  In  the  second  sort  of  bailment,  viz.,  commodatum, 
or  lending  gratis,  the  borrower  is  bound  to  the  strictest  care  and 
diligence  to  keep  the  goods  so  as  to  restore  them  back  again  to 
the  lender  ;  because  the  bailee  has  a  benefit  by  the  use  of  them  ; 
so,  if  the  bailee  be  guilty  of  the  least  neglect,  he  will  be  answer- 
able ;  as,  if  a  man  should  lend  another  a  horse  to  go  westward,  or 
for  a  month,  if  the  bailee  put  this  horse  in  his  stable,  and  he  were 
stolen  from  thence,  the  bailee  shall  not  be  answerable  for  him  ; 
but  if  he  or  his  servant  leave  the  house  or  stable  doors  open,  and 
the  thieves  take  the  opportunity  of  that  and  steal  the  horse,  he 
will  be  chargeable,  because  the  neglect  gave  the  thieves  the 
occasion  to  steal  the  horse.' 

"  It  is  for  the  jury  to  say  whether  or  not,  under  the  circum- 
stances, the  party  has  conducted  himself  with  such  a  degree  of 
•care  and  caution  as  might  be  looked  for  in  a  prudent  man ;  and 
such  was  in  substance  the  direction  of  the  learned  judge.  To 
hold  the  degree  of  care  to  be  sufficient  if  co-extensive  with  the 
judgment  of  the  individual,  would  introduce  a  rule  as  uncertain 
as  it  is  possible  to  conceive.  In  the  present  case,  it  appears  to 
me  that  the  defendant  not  only  failed  to  observe  the  degree  of 
oare  and  caution  that  the  law  required  of  him,  but  was  guilty  of 
very  gross  negligence.  I  therefore  think  the  rule  must  be  dis- 
^jharged.^' 

Park,  J. :  "  I  am  of  the  same  opinion.    Although  the  facts  in 
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(a)  I70i,  2  Lord  Baym.  909  [1  Smith,  L.  C,  10th  ed.  p.  167.] 
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this  case  are  novel,  they  clearly  bring  it  within  the  role  of  law,, 
that  a  man  shall  so  use  his  own  property  as  not  to  do  injury  to 
his  neighbour.  The  case  of  Turberville  v.  Stampe  is,  in  principle, 
very  like  the  present,  though  in  its  circumstances  more  like  the^ 
case  that  was  tried  in  Berkshire,  as  alluded  to  by  my  brother 
Talfourd. 

"  The  direction  of  the  learned  judge  seems  to  me  to  be  per- 
fectly correct.  It  clearly  was  proper  to  leave  it  to  the  jury  to  say 
whether  or  not  the  defendant  was  guilty  of  gross  negligence ;  and 
I  think  their  finding  was  well  warranted  by  the  evidence.'' 

Gaselee,  J. :  "  My  Lord  Chief  Justice  and  my  brother  Park 
having  gone  so  fully  into  the  matter,  it  is  not  necessary  for  me  to- 
say  more  than  that  I  entirely  concur  with  them.  The  action  is 
clearly  consistent  with  the  principle  upon  which  the  dedsiona 
referred  to  turned." 

Vaughan,  J. :  "  The  principle  upon  which  we  hold  this  action 
to  be  maintainable  is  by  no  means  new.  It  is  at  least  as  old  as 
Turberville  v.  Stampe.  It  has  been  strenuously  urged  that  the- 
law  cast  no  duty  upon  the  defendant  under  the  circumstances. 
To  that,  however,  I  cannot  agree.  It  clearly  was  his  duty,  whilst 
enjoying  his  own  premises,  to  take  care  that  his  neighbour  was 
not  injured  by  any  act  or  neglect  of  his.  It  appears  to  me  that 
the  defendant's  conduct  was  such  that  no  jury  would  be  warranted 
in  coming  to  any  other  conclusion  than  that  he  had  been  guilty 
of  groee  negligence ;  for,  when  the  condition  of  the  stack  and  the 
probable  and  almost  inevitable  consequence  of  permitting  it  ta 
remain  in  its  then  state  were  pointed  out  to  him,  he  abstained 
from  the  exercise  of  the  precautionary  measures  that  common 
prudence  and  foresight  would  naturally  suggest,  and  very  coolly 
observed  that  'he  would  chance  it/  That  which  might  be 
expected  under  the  circumstances  to  have  been  the  conduct  pur- 
sued by  a  prudent  and  careful  man  has  always  been  taken  for  the- 
criterion  in  cases  analogous  to  the  present.  For  example,  in 
actions  on  policies  of  assurance,  where  the  ship  or  goods,  the 
subject-matter  of  the  adventure,  have  been  sold  by  the  master  for 
the  benefit  of  the  concerned  (a),  the  question  left  to  the  jury  has 
invariably  been,  whether  or  not  the  course  pursued  by  the  master 
has  been  such  as  a  prudent  and  cautious  man,  having  a  due^ 
regard  to  the  interest  of  all  parties,  ought,  under  the  peculiar 


(a)  [So.,  after  damage  too  extensiTe  for  repair.] 
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circnmstances,  to  hare  adopted.     In  this  case  I  think  the  jury     Kegligenoe 
would  not  have  found  for  the  plaintiff^  unless  they  had  been       ^^^- 


satisfied  that  the  defendant  had  been  guilty  of  gross  negligence ;     ^^^^^  ^' 
a  conclusion  to  which  all  the  evidence  directly  pointed." 

It  may  be  remarked^  with  reference  to  this  case,  that  the  ques-  BemarkB  on 
tion  of  negligence  was  in  fact  raised  by  every  issue  on  the  record;  ^'^j^  ^' 
and,  as  there  was  eyidence  sufficient  to  satisfy  the  minds  of  the 
jury  that  the  conduct  of  the  defendant  was  not  that  of  a  man  of 
ordinary  care  and  prudence,  the  Court  were  not  called  upon  to 
decide  the  question  of  his  liability  at  all  events  for  the  con- 
sequences of  his  own  acts.  In  the  case  of  Turberville  v.  Stampe^ 
the  validity  of  which  is  so  fully  recognized,  no  exception  is  made 
on  the  ground  of  the  defendant's  having  acted  bon&  fide ;  in  fact, 
it  would  appear  from  the  observations  of  one  of  the  learned 
judges  in  that  case,  that  the  fire  was  not  the  result  of  negligence, 
bnt  was  lighted  for  the  purposes  of  husbandry.  In  the  case  of 
the  chemist,  supposed  by  Tindal,  C.  J.,  he  would  be  equally 
liable,  whether  the  injury  was  caused  by  the  experiments  he 
was  making,  or  by  his  carelessness  in  leaving  the  materials  in 
a  situation  liable  to  ignite  (a). 

The  civil  law  appears  to  agree  with  these  authorities :  ''  If  from  Ciyil  law. 
the  roof  of  a  house,  tiles  thrown  down  by  the  wind  should  cause 
damage  to  a  neighbour,  the  owner  of  the  house  is  liable,  if 
it  happen  through  any  defect  of  the  house ;  but  not  if  it  happens 
through  the  violence  of  the  winds  or  other  act  of  Ood— qu&  ali& 
ratione  qnsa  vim  habet  divinam/'  And  the  reason  is  given  for 
the  limitation  of  this  rule:  ''Without  this  restriction  the  law 
would  be  unjust;  for  it  is  impossible  to  make  a  building 
so  strong  as  to  resist  the  force  of  a  river,  the  sea,  a  tempest,  a 
fire,  or  an  earthquake "  (&).  The  only  exception  mentioned  in 
another  place  is  inevitable  accident  (c).     This  is  expressed  in  our 


(a)  [The  caees  cited  in  the  text,  so 
far  ae  they  bear  npon  the  qaeation, 
come  under  the  special  rale  relating  to 
dangerons  sabstanoes.  WhetheTi  in 
cases  ontside  this  rnlci  ineyitable  acci- 
dent is  a  sufficient  excuse  for  trespass, 
maj  be  thought  to  be  still  an  open 
qaestion.  Bee  Holmes  r.  Mather  (1876), 
L.B.  lOExch.  261,andPoll.  Torts,  123,ff.] 

Some  observations  on  the  law  of 
negligence,  which  were  added  in  this 
plMe  by  a  former  editor,  Mr.  Dayid 
Gibbons,  are  now  omitted  as  going 
beyond  the  scope  of  this  treatise.] 


(b)  Serrins  qnoqne  putat,  si  ex  ssdi- 
bns  promissoris  yento  tegnlffi  dejocto 
damnum  ricino  dederint,  itaenm  teneri, 
si  sBdificii  yitio  id  accident,  non  si 
Tiolentii  yentornm,  vel  qn4  aliA  ra- 
tione, qoee  Tim  habet  diyinam.  Labeo 
et  rationem  adjioit:  quod  si  hoc  non 
admittatnr,  iniqanm  erit :  qaod  enim 
tarn  firmam  aodifioiam  est,  ut  flaminis, 
ant  maris,  ant  tempestatis,  ant  rninfld, 
incendii,  ant  terro  moti!b  yim  snstinere 
poe8it.~Dig.  89,  2,  24,  §  4^  de  damno 
infecto. 

(c)  Cassias   qnoqne    scribit,    quod 
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law  by  the  maxim^ ''  Sic  ntere  tao  nt  alienam  non  Isedaa ;  ''• 
maxim  equally  applicable  to  an  easement,  when  once  legally 
acquired^  as  to  any  of  the  rights  of  property  instanced  in  these 
decisions.  It  can  scarcely  be  contended^  that  the  caref  nl  manner 
in  which  a  wall  was  built,  could  be  any  defence  for  the  ob- 
struction of  an  ancient  window,  if  such  be  the  consequence  of  its 
erection ;  or  that  an  excavation,  which  caused  the  fall  of  an 
ancient  house,  could  be  justified  on  the  ground  that  all  possible 
precaution  was  taken  to  guard  against  such  an  accident. 


Negligence 
iniaot. 


Damnnmet 
inJQxia  must 
oononr. 


ff 


$9 


The  further  question  now  remains  to  be  considered,  whether  a 
man  acting  in  the  exercise  of  his  undoubted  rights  of  property, 
and  doing  damage  to  his  neighbour  which  under  some  circum- 
stances might  be  justifiable,  is  liable  to  an  action  if  the  damage 
might  have  been  prevented  by  the  use  of  reasonable  care  and 
precaution  on  his  part. 

This  question  also  turns  upon  the  application  of  the  maxim, 
''Sic  utere  tuo  ut  alienum  non  IsBdas;"  and  as  it  is  not 
contested  that,  in  the  interpretation  of  this  maxim,  ''  alienum 
must  be  taken  to  mean  *'  the  rights  of  the  neighbouring  owner, 
and  that,  therefore,  no  action  can  be  maintained  unless  both 
injury  and  damage  are  sustained,  the  real  point  to  be  decided 
is — whether,  in  the  absence  of  any  easement  restricting  the 
neighbouring  owner,  a  party  has  a  right  to  impose  upon  such 
owner  a  limitation  as  to  the  mode  of  doing  a  thing,  which  is  one 
of  the  undoubted  rights  of  property,  and  the  performance  of 
which  he  clearly  has  no  right  to  prevent. 

''  If  a  man  sustains  damage,"  says  Bayley,  J.,  "  by  the  wrong- 
ful act  of  another,  he  is  entitled  to  a  remedy ;  but,  to  give  him 
that  title,  these  two  things  must  concur — damage  to  himself,  and 
a  wrong  committed  by  the  other.  That  he  has  sustained  damage 
is  not  of  itself  sufficient/'  Bex  v.  Oommisaionera  of  the  Pagham 
Level  (a). 

Thus,  supposing  there  were  two  modem  houses,  and  the  owner 
of  one  were  desirous  of  pulling  down  his  house,  the  consequence 


oontm  ea  damnoxn  datum  eat,  oui  nall4 
ope  oooorri  poterit,  atipulationem  non 
tenere.— Ibid.  §  8. 

Si  damni  infecti  adinm  meamm 
nomine  tibi  promisero,  deinde  baa  aodea 
vi  tempeatatia  in  tna  »dificia  ceoiderint, 
eaqua  diraerint,  nihil  ez  eft  atipnlationa 
pnestari;  quia  nnllam  damnnm  vitio 


meamm  esdiam  tibi  oontingit;  nisi  forte 
ita  vitioce  meee  rades  f  aerint,  ut  qoftUbet 
vel  minimft  tempestate  merint.  Heso 
omnia  Tera  aunt. — Ibid.  §  10. 

(a)  1828, 8  B.  4e  0. 365 ;  83  B.  K.  406; 
[and  the  notes  to  Ashby  ▼.  White,  1 
Smith,  L.  C,  lOth  ed.  p.  231.] 
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of  whicli.  if  done  in  tlie  moat  convenient  and  economical  manner,     Negligence 

wonld  be  damage  to  the  neighbouring  bouBe^  by  suddenly  with-  ^°  *°  * 

drawing  the  support  which  it  had  hitherto  received^  but  to  which 
it  had  no  claim ;  while  a  more  gradual  withdrawal  of  the  support 
might  not  haye  been  attended  with  the  same  danger ; — ^has  the 
neighbouring  owner  any  right  of  action  against  him  if  he  do  not 
^opt  the  latter  mode  ? 


Some  modem  authorities  would  appear  to  answer  this  question  Vaffnenei 
broadly  in  the  affirmative^  and  to  lay  it  down  as  being  in  every 
-case  at  large  for  the  decision  of  the  jury,  whether  a  reasonable 
degree  of  caution  has  been  exercised.  The  inconvenience  that 
must  result  from  the  absence  of  some  more  precise  and  definite 
rule  of  law  is  obvious.  A  man  could  scarcely  exercise  upon  his 
own  land  one  of  the  most  ordinary  rights  of  property  without 
•exposing  himself  to  an  action  for  damages :  the  event  of  which 
wonld  depend  upon  the  varying  opinion  of  a  jury,  founded  on  the 
proverbially  conflicting  testimony  of  surveyors  (a). 

As  the  case  put  supposes  that  no  easement  haa  been  acquired, 
the  party  must  have  been  in  the  enjoyment  of  that  to  which 
he  had,  by  law,  no  title,  and  which  enjoyment  the  neighbouring 
owner  might  at  any  time  have  determined  by  his  own  act  (6). 

Where,  however,  a  party  chooses  to  obtain  a  remedy  by  his  C)«re  in 
own  act,  without  having  recourse  to  law,  a  condition  is  imposed  oraMt^nta! 
upon  him,  that  he  shall  use  no  unnecessary  violence.  If,  there- 
fore, a  beam  be  wrongfully  inserted  into  a  neighbouring  house,  or 
the  outer  walls  cohere  either  from  the  cement  or  the  bricks 
'dovetailing,  the  party  proposing  to  remove  the  beam  or  the 
bricks  improperly  inserted  in  his  wall  must  use  no  unnecessary 
violence ;  and  in  this  respect  it  must  obviously  be  immaterial 
whether  his  object  be  simply  to  resist  the  usurpation,  or,  in 
addition  thereto,  to  remove  his  whole  building,  either  with  or 
without  an  intention  to  reconstruct  it. 

Beyond  this,  it  appears  difficult  to  see  on  what  principle  any 
•restriction  can  be  imposed  upon  a  party  in  the  free  use  of  his 
own  property,  so  long  as  he  confines  himself  strictly  within  its 
limits  (c).     There  are,  however,  cases  which  have  been  adduced 

(a)  WaXtm-BY.FSBil  (1829),  1  Moo.  k  vjall  Rail,  Co.  (1840).  1  M.  A  O  799, 
Ji.  862 ;  Trower  y.  Chadwick  (1886),  8  and  Bradbee  ▼.  Chrises  Hospital  (1842), 
fiing.  N.  G.  384;  8  Boott,  699.  4  U.  A  G.  714.    See  the  judgment  of 

(b)  lOayfard  y.  NicholU  (1864),  9  Tindal,  0.  J.,  in  the  latter  oaae  on  the 
flxeh.  708.]  thirteenth  objection.  **  The  declaration 

(c)  See  Davis  ▼.  London  and  Black'  chargee  the  defendants  with  oondDoting 
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Negligenoe     as  anthorities  opposed  to  this  doctrine,  such  as  the  case  in  which 
air  has  been  cormpted  by  gas  and  other  works  ;  bat  in  these  in- 


in  fact. 


Walters  r, 
Pfea. 


«^J!^!f-«     stances  there  is  a  clear  invasion  of  common  ricrht :  and,  therefore, 

removing^  en*  o  '  * 

oroftohments.  the  analogy  seems  to  faiL  A  man  requires  an  easement  to 
entitle  him  to  the  lateral  passage  of  light  and  air ;  but  he  requires 
no  easement  to  give  him  a  right  of  action  against  his  neighbour 
who  immits  upon  his  land  air  in  a  corrupted  state,  and  thus 
commits  a  quasi  trespass  upon  him.  The  real  ground  of  action 
in  this  case  is  not  what  he  does  on  his  own,  but  what  he  does  on 
the  complainant's  land ;  not  the  rendering  the  air  impure,  but 
the  transmitting  it  in  that  state  to  his  neighbour  (a). 

In  Walters  y.  PfeU  (b),  it  appeared  that  the  plaintiffs  or  their 
tenants  had  neglected  to  take  any  precaution,  by  shoring  up  their 
houses  within,  or  in  any  other  way,  against  the  effects  of  pulling 
down  the  defendant's  house  adjoining ;  and  it  appeared  that  thia 
might  have  been  so  done,  that  the  accident  would  not  have 
happened  to  the  same  extent.  There  was,  also,  eyidence  to  show 
that  the  accident  was  owing  to  the  bad  foundations  of  the  plain- 
tiffs' houses ;  but  there  was  conflicting  evidence  as  to  whether,, 
by  due  care  on  the  part  of  the  defendant's  workmen,  the  mischief 
might  have  been  entirely  avoided. 

Lord  Tenterden,  C.  J.,  in  summing  up,  said:  ''It  is  now 
settled  that  the  owner  of  premises  adjoining  those  pulled  down 
must  shore  up  his  own  in  the  inside,  and  do  everything  proper  to 
be  done  upon  them  for  their  preservation.  That  has  not  been 
done  here ;  and  it  seems  that  if  it  had  been,  it  would  have  given 
security.  Still  the  omission  does  not  necessarily  defeat  the 
action;  if  the  pulling  down  be  irregularly  and  improperly  done, 
and  the  injury  is  produced  thereby,  the  person  so  acting  may  be 
liable  for  it,  although  the  owner  of  the  house  destroyed  may  not 
have  done  all  that  he  ought  for  his  own  protection.  If,  therefore, 
you  think  that  the  house  of  the  defendant  was  palled  down 
in   a  wasteful,   negligent,  and   improvident  manner,  so  as  to 


themflelves  bo  oareleisl^,  negligently, 
and  improperly,  in  pulling  down  their 
house,  and  in  neglecting  to  nee  proper 
preoantions  in  that  behalf,  that  larg^ 
qnantities  of  briok,  mortar,  &o.,  fell 
from  the  defendant's  hoase  into  and 
npon  the  plaintiif  s  house,  broke  the 
windows,  fto."  "The  plaintiif,  there- 
fore, complains  not  of  some  mere  omis- 
sion on  the  part  of  the  defendants,  but 
of  their  doing  certain  acts  in  so  negli- 
gent a  manner  that  by  those  rerr  acts 
the  plaintiff's  house  was  injured.      So 


in  Davis  v.  The  Blachivall  Bail.  Co,,  the 
charge  was  that  the  defendants  caused 
a  honse  to  fall  agfainit  the  plaintiffs. 
[In  Le  Lievre  v.  Qould,  L.  B.  (1893),  1 
Q.  B.,  at  p.  497,  Lord  Esher,  M.  B.,  said  r 
**  A  man  is  entitled  to  be  as  negligent 
as  he  pleases  towards  the  whole  world 
if  he  owes  no  duty  to  them."] 

(a)  [Cf.  as  to  impure  water,  Ballard 
Y.  Tomlinson  (1886),  L.  B.  29  Ch.  Div. 
116.] 

(b)  1829,  Moo.  A^  Malk.  362. 
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occasion  greater  risk  to  the  plaintiffs  than  in  the  ordinary  coarse     Kegligenoe 
of  doing  the  work  they  would  have  incurred,  then  I  think  the       ^°  ^^^' 
defendant  liable  to  make  compensation  for  the  consequences  of     Walt&rti  t. 
his  want  of  caution ;  if  you  think  that  fair  and  proper  caution  ' 

was  exercised,  then  the  defendant  will  be  entitled  to  a  verdict/^ 

In  Dodd  v.  Holme  {a),  the  action  was  brought  for  digging  the  Dodd  y. 
foundations  of  an  intended  building  on  a  piece  of  land  next  ^^^' 
adjoining  an  adjacent  house  of  the  plaintiffs',  so  carelessly,  &c., 
that  the  walls  and  foundations  of  the  plaintiffs'  ancient  house 
sank  and  gave  way :  the  other  counts  were  similar — and  all, 
except  the  last,  stated  it  to  be  an  ancient  house.  At  the  trial  it 
appeared  that  the  house  was  ancient,  and  that  the  defendants 
excavated  on  their  own  ground,  being  about  four  feet  from 
the  plaintiffs'  house.  After  the  excavation,  the  plaintiffs'  gable 
wall  bulged — the  defendants  made  an  ineffectual  attempt  to  shore 
it  up,  but  it  gave  way  in  all  directions,  and  it  became  necessary 
to  rebuild  it.  On  the  part  of  the  plaintiffs  evidence  was  given, 
that  if  the  wall  had  been  shored  properly,  and  in  time,  it  would 
not  have  given  way.  On  the  part  of  the  defendants  evidence  was 
given,  that  the  wall  was  in  so  rotten  a  state  that  it  could  not  have 
been  effectually  shored,  and  was  pressed  upon  by  a  great  weight 
of  rubbish  on  the  plaintiffs'  premises,  and  that,  even  if  un^ 
disturbed,  it  could  not  have  stood  six  months.  It  appears,  also, 
to  have  been  contended,  that  if  a  man  build  to  the  extremity  of 
his  own  land,  antiquity  of  possession  would  not  give  him  any 
right  ''  to  prevent  a  neighbour  from  using  his  own  land  lying 
adjacent."     The  learned  judge  stated  the  law  to  be  as  follows : — 

'*  If  I  have  a  building  on  my  own  land,  which  I  leave  in  the 
same  state,  and  my  neighbour  digs  in  his  land  adjacent  so  as  to 
pull  down  my  wall,  he  is  liable  to  an  action.  If,  however,  I  had 
loaded  my  wall  so  that  it  had  more  on  it  than  it  could  well  bear, 
he  would  not  be  liable."  And  he  stated  the  question  for  the  jury 
to  be,  **  whether  the  fall  was  occasioned  by  the  defendants'  negli- 
gence or  by  its  own  infirmity,  in  which  latter  case  they  should 
find  for  the  defendants."  The  jury  found  a  verdict  for  the  plain- 
tiffs. In  Michaelmas  Term  following  a  new  trial  was  moved  for, 
on  the  'Aground  that  the  learned  judge  had  misdirected  the  jury, 
inasmuch  as  they  might  have  been  led  by  the  summing-up 
to  suppose,  that  the  mere  act  of  digging  near  the  plaintiffs'  land, 


(o)  1884,  1  A.  4e  E.  493;  2  Ner.  A  v.  Brogdm  (1860),  12  Q.  B.  749;  and 
MaD.  739.  [As  to  thiB  oase,  see  the  in  Oayford  ▼.  NicholU  (1854),  9  Exoh. 
obsenrationB  of  the  Court  in  Humphries      708.] 
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in  consequence  of  which  the  wall  fell,  was  negligence^  for  which 
an  action  lay^  unless  the  wall  was  improperly  loaded ;  whereas  the 
real  question  was,  whether  the  work  had  been  done  by  the 
defendants  in  a  negligent  manner,  or  with  as  much  care  as  the 
circumstances  allowed :  it  was  also  contended  that  it  should  have 
been  left  to  the  jury,  whether  the  house  was  built  in  such  a 
manner  as  a  man  ought  to  build  a  house  at  the  extremity  of  his 
own  land,  in  order  to  have  an  action  against  his  neighbour,  if  any 
such  action  would  lie,  for  injury  occasioned  to  the  house  by  the 
neighbour  digging  in  his  own  soil."  A  rule  nisi  having  been 
obtained,  in  the  course  of  the  argument  it  having  been  denied 
that  the  antiquity  of  the  house  gave  any  right  to  support  from 
the  adjoining  soil,  Littledale,  J.,  observed, ''  Suppose  the  house 
to  have  been  substantially  built,  to  have  stood  thirty  or  forty 
years,  and  to  have  been  kept  in  proper  repair,  do  you  say,  that  if 
the  defendant,  by  excavating  his  adjacent  ground,  let  down  that 
house,  though  without  actual  negligence  on  his  part,  an  action 
would  not  lie  against  him  ?  ^'  The  rule  for  a  new  trial  was  dis> 
charged.     The  judgments  of  the  judges  were  as  follows : — 

''  Lord  Denman,  C.  J. : — The  case,  as  presented  to  the  Court, 
involves  some  curious  points,  which,  however,  it  is  not  necessary 
to  decide.  The  declaration  charges  that  the  plaintiffs  were  pos- 
sessed of  a  house,  and  that  the  defendants  so  negligently  and 
carelessly  dug  their  foundations  in  the  land  next  adjoining  the 
land  on  which  the  said  house  was  built,  that  the  walls  thereof 
sank  and  gave  way.  The  question  is — if  those  allegations  were 
proved,  and  if  it  was  properly  left  to  the  jury  whether  they  were 
or  were  not  proved.  The  real  point  in  the  case  was,  the  cause  of 
the  damage  sustained  by  the  plaintifb.  It  is  impossible  not  to 
see  that  the  question,  what  that  cause  was,  involves  the  con- 
sideration of  the  state  in  which  the  plaintiffs'  house  was  at  the 
time  of  the  act  done  by  the  defendants.  Upon  that  subject  a 
great  deal  of  evidence  was  given,  and,  no  doubt,  properly  im- 
pressed upon  the  jury ;  and  I  think  it  was  substantially  left  to 
them  in  the  charge  of  the  learned  judge,  whether  or  not  the 
result  complained  of  was  caused  by  the  negligent  act  of  the 
defendants.  It  being  so  left  to  them,  I  think,  upon  the  balance 
of  evidence,  no  other  result  could  have  been  expected  than  the 
verdict  they  gave;  the  damage  having  occurred  so  soon  after  the 
act  complained  of.  A  man  has  no  right  to  accelerate  the  fall  of 
his  neighbour's  house.     Without,  therefore,  entering  into  the 
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general  qnestion  of  law  as  to  the  right  of  a  party  building  on  the 
edge  of  his  own  soil^  or  the  qnestion  whether  twenty  years' 
occupation  is  an  essential  part  of  such  right,  on  which  I  give  no 
opinion^  I  think  the  question  in  this  case  was  fairly  left  to  the 
jury,  and  the  yerdiot  a  proper  one. 

"  Littledale,  J. :  I  think  that  the  plaintiffs'  house,  having 
stood  more  than  twenty  years,  might  be  considered  as  an  ancient 
house.  What  difference  that  might  make  under  other  circum- 
stances, it  is  unnecessary  now  to  say :  the  plaintiffs  had,  at  all 
events,  acquired  certain  rights ;  and  the  complaint  in  this  action 
is,  that  the  defendants,  by  their  negligence,  occasioned  a  loss  to 
the  plaintiffs,  which  was  a  prejudice  to  those  rights.  The  learned 
judge  [appears,  by  his  report,  to  have  put  the  case  to  the  jury  in 
language  like  that  used  by  this  Court  in  their  judgment  in  Wyatt 
y.  Harrison  (a).  I  do  not  find  that  he  left  it  prominently  as  a 
question,  what  was  the  state  of  the  building ;  but  that  must  have 
been  a  matter  submitted  to  them ;  for,  in  inquiring  whether  the 
injury  was  owing  to  the  n^lect  of  the  defendants,  the  state 
of  the  premises  must  have  been  a  part  of  the  consideration.  I 
am  of  opinion  that  there  is  no  ground  for  a  new  trial. 

''  Taunton,  J. :  The  question  in  the  cause  was  merely  one  of 
fact,  and  I  cannot  see  in  what  respect  the  jury  have  drawn  a 
wrong  conclusion.  In  every  count  of  the  declaration  it  is  stated 
that  the  defendants  did  the  act  complained  of  negligently,  care- 
lessly, and  unskilfully,  and  that  by  reason  thereof,  that  is,  of  such 
negligent  and  improper  conduct,  the  damage  was  occasioned.  A 
very  long  inquiry  was  gone  into  at  the  trial,  how  far  the  defen- 
dants had  acted  negligently  or  carelessly,  upon  which  the  jury 
have  formed  their  conclusion ;  and  they  must  be  taken  to  have 
decided,  according  to  the  averments  in  the  declaration,  not  only 
that  there  was  negligence  in  the  defendants,  but  that,  by  reason 
of  such  negligence,  the  damage  accrued.  It  was  said,  that  the 
house,  if  undisturbed,  might  not  have  stood  six  months ;  but  if 
that  was  so,  still  the  defendants  had  no  right  to  accelerate  its 
fall:  six  months'  enjoyment  was  of  some  value,  and  the  defendants 
had  no  right  to  deprive  the  plaintiffs  even  of  that  short-lived 
existence  of  their  dwelling-house.  If  the  building  had  fallen 
down  merely  in  consequence  of  its  infirm  condition,  that  would 
not  have  been  a  damage  by  the  act  of  the  defendants ;  but  the 
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jury  haye  foand  otherwise,  and  I  think  the  evidence  supports  their 
finding.  As  to  the  summing-up^  the  learned  judge  has  stated  it 
briefly  in  his  report,  and  may  not  recollect  every  observation  he 
made;  but,  considering  the  length  of  time  occupied  by  the  cause, 
and  the  quantity  of  evidence  gone  into^  it  is  impossible,  even  if 
the  judge  had  been  silent  on  the  point,  that  the  jury  should  have 
omitted  to  consider  whether  or  not  the  act  of  the  defendants  was 
done  by  them  negligently ;  and,  without  looking  narrowly,  and, 
as  Lord  Kenyon  used  to  say, '  with  eagles'  eyes,'  at  the  words 
used  by  the  learned  judge,  I  think  we  are  justified  in  saying,  tbat 
the  minds  of  the  jury  were  sufficiently  directed  to  the  question 
how  far  the  damage  complained  of  arose  from  the  improper  act 
of  the  defendants. 

*'  Williams,  J. :  I  am  of  the  same  opinion ;  and  I  think  it  is 
clear  from  the  learned  judge's  report,  that  the  attention  of  the 
jury  was  drawn  to  that  which  was  the  real  subject  of  inquiry. 
Much  evidence  was  given  to  show  that  the  injury  was  occasioned 
by  the  &ulty  state  of  the  house,  and  not  by  the  negligent  pro- 
ceeding of  the  defendants ;  that  question  must  have  been  fully 
before  the  jury,  and  there  was  nothing  in  the  summing-up  to 
withdraw  it  from  their  notice.  The  bad  condition  of  the  house 
would  only  affect  the  amount  of  damages.  If  it  was  true  that  the 
premises  could  have  stood  only  six  months,  the  plaintiffs  still  had 
a  cause  of  action  against  those  who  accelerated  its  fall :  the  state 
of  the  house  might  render  more  care  necessary  on  the  part  of  the 
defendants  not  to  hasten  its  dissolution.  There  was  evidence  of 
an  actual  neglect  in  them  ;  and,  upon  the  whole,  there  is  reason 
to  think  that  the  jury  drew  the  proper  inference." 


Trower  v. 
Chadwick, 


The  [more]  recent  case  of  Trower  v.  Chadioick  (a)  supports  the 
first  principle  above  laid  down ;  but  the  judgment  [of  the  Court 
of  Common  Pleas]  on  the  second  count  in  this  case  [is]  to  the 
effect,  **  That,  although  a  man  may  have  no  right  to  support  from 
the  buildings  of  his  neighbour,  yet,  if  the  latter  chose  to  with- 
draw it^  he  must  take  reasonable  and  proper  care  in  doing  so, 
and,  for  negligence  and  unskilfulness  in  doing  so,  he  is  liable  to 
an  action." 


(a)  1836,  3  Bing.  N.  G.  334;  S.  C,  3 
Scott,  699 ;  [reveraed  in  error,  1889,  6 
Bing.  N.  G.  1  $  S.  G.,  8  Boott,  1.  In  the 
Ez(£eqner  Glmmber  the  yalidity  of  the 
first  ooont  was  not  questioned,  and  the 


Gonrt  held  the  second  connt  to  be  bad, 
and  therefore,  there  haying  been  a  trial 
of  the  cause,  and  a  general  assessment 
of  damages,  granted  a  yenire  de  noTO.3 
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It  is,  however,  to  be  observed,  that  this  case  was  decided 
on  demarrer ;  and  therefore,  the  duty  of  the  defendants  being 
alleged,  if  snch  daty  could  in  any  case  be  imposed  by  law,  it  was 
admitted  by  the  demurrer  (a) ;  and  this  case  might  be  supported 
by  a  state  of  facts,  in  which  the  defendant,  in  pulling  down  his 
own  house,  had  interfered  with,  or  removed  with  unnecessary 
violence,  materials  belonging  to  the  plaintifEs'  house,  and  standing 
on  the  plaintiffs'  own  ground.  Unless  the  language  of  the  Chief 
Justice  is  confined  to  some  such  case  as  that  here  suggested,  it 
might  have  the  effect  of  preventing  the  owner  of  a  house  from 
pulling  it  down  even  for  the  purpose  of  repair,  if  the  necessary 
consequence  were,  that  the  adjoining  house  would  fall — although 
such  adjoining  house  were  of  recent  and  insecure  erection — 
unless  he  took  precautions,  as  by  shoring  or  otherwise,  to  prevent 
injuring  his  neighbour — a  burthen  clearly  not  imposed  upon 
him  by  law  (6). 

The  facts  of  the  case^  and  the  points  made,  appear  fully  in  the 
ioUowing  elaborate  judgment  of  Tindal,  C.  J. : — 

''This  is  an  action  on  the  case,  the  declaration  in  which 
contains  two  counts,  in  the  first  of  which  the  plaintiffs  allege 
their  possession  of  a  certain  vault  or  cellar  adjoining  to  certain 
other  vaults  and  walls,  and  which  in  part  rested  upon  and 
was  of  right  supported  in  part  by  parts  of  the  adjoining  vaults 
and  walls ;  and  that  the  plaintiffs  were  of  right  entitled  that  their 
vault  or  cellar  should  be  so  supported  in  part ;  and  that  there 
are  certain  foundations  belonging  to  and  supporting  the  said 
vault  or  cellar,  which  the  plaintiffs  ought  to  enjoy ;  yet  that  the 
defendant  wronghilly  took  down  and  removed  the  said  vaults  and 
walls  so  adjoining  to  the  vault  or  cellar  of  the  plaintiffs,  without 
shoring  or  propping  up,  or  taking  other  reasonable  or  proper 
precautions  to  support  or  secure  it,  so  as  to  prevent  its  being 
weakened  or  destroyed,  and  wrongfully  dug  the  earth  and  dis- 
turbed the  foundations,  without  taking  due  and  proper  precautions 
to  prevent  the  said  foundations  from  being  weakened  and  giving 
way ;  and  the  declaration  then  states  the  injury  which  the  plain- 
tiffs sustained,  and  the  special  damage  which  followed  thereon. 
The  second  count  states  that  the  defendant  was  about  to  pull 
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(a)  [As  to  the  immaterialitj  of  aa 
averment  of  a  datj,  the  ezistenoe  of 
whioh  the  facts  alleged  do  not  disclose, 
see  Brown  v.  MalUtt  (1848),  6  G.  B. 
699;    Seymour  y.  Maddox    (1851),   16 


Q.  B.  326.] 

(6)  [See  Chauntler  y.  Rohinaon  (1849), 
4  Ezoh.  163 ;  Peyton  y.  Mayor  of  London 
(1829),  9  B.  ft  C.  725  j  83  B.  B.  811} 
aboye,  p.  360.] 
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down  the  adjoining  yaalts  and  walls^  and  alleges  it  to  have  been 
the  dnty  of  the  defendant^  In  the  event  of  his  not  shoring  ap  the 
walls,  to  give  notice  to  the  plaintiffs  of  his  intention  to  pall  down, 
and  also  his  dnty  to  nse  due  care  and  skill,  and  to  take  dne, 
reasonable,  and  proper  precautions  about  pulling  down  his  yaulta 
and  walls ;  and  then  alleges  a  breach  of  such  duty. 

"  To  this  declaration  the  defendant  pleads  thirteen  pleas,  of 
which  the  first  seven  are  pleaded  to  the  first  count  either  in  part 
or  in  whole ;  and  the  eighth  and  subsequent  pleas  are  pleaded  in 
like  manner  to  the  second  count  of  the  declaration. 

''The  plaintiffs  demur  to  the  fourth,  fifth,  sixth,  seventh, 
eighth,  eleventh,  twelfth,  and  last  pleas,  assigning  certain  oaoses 
of  special  demurrer  to  each ;  and,  the  defendant  having  joined  in 
demurrer,  the  first  question  arises  on  the  validity  of  those  pleas. 

''  The  fourth  plea,  which  is  pleaded  only  to  *  the  not  shoring  or 
propping  up  the  walls,  or  taking  other  reasonable  or  proper  pre- 
cautions to  support  or  secure  the  vault  or  cellar  of  the  plaintiffs, 
so  as  to  prevent  the  same  from  being  weakened,'  we  hold  to  be 
bad,  on  two  grounds  :*-In  the  first  place,  the  traverse  contained 
in  that  plea  is  not  the  traverse  of  any  allegation  to  be  found  in 
the  first  count  of  the  declaration.  The  ground  of  action  on 
which  the  plaintiffs  rely  in  that  count,  is,  their  right  to  the  foun- 
dations on  which  their  vault  rested;  not  any  duty  or  obligation  of 
the  defendant  to  prop  or  shore  up  the  plaintiffs'  vault,  or  to  take 
due  and  proper  precautions  in  pulling  down  his  vault.  When, 
therefore,  the  defendant  traverses  the  existence  of  such  dnty  or 
obligation,  he  traverses  that  which  is  not  alleged  by  the  plaintiffs; 
who  only  mention  the  want  of  propping  and  shoring  up,  and  the 
want  of  proper  precaution  by  the  defendant,  as  the  description 
of  the  mode  or  means  by  which  the  injury  to  them  was  occa- 
sioned. And  the  second  objection  to  this  plea  appears  to  ns  to  be 
this — that  it  raises  an  issue  of  law,  and  nothing  else,  for  the  con* 
sideration  of  the  jury,  viz.,  whether  any  duty  or  obligation 
was  cast  upon  the  defendant  by  law  or  otherwise.  A  jury  might, 
indeed,  try  whether  there  was  any  duty  of  that  nature  arising 
from  usage  or  contract ;  for,  the  existence  of  any  such  duty  is 
a  mere  question  of  &ct ;  but  they  cannot  try  whether  there  is  any 
such  duty  or  obligation  cast  upon  him  by  law,  for  that  is  a 
question  to  be  determined  only  by  the  Court,  and  not  by  the  jury. 

''  On  the  same  grounds,  and  for  the  same  reasons,  we  hold  the 
fifth  plea  to  be  bad  in  law. 
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As  to  the  sixth  plea  of  the  defendant^  it  appears  to   us 
to  be  bad  also  upon  two  groonds  : — First,  it  is  a  plea  which  con- 
fesses without  avoiding  that  part  o{  the  charge  in  the  first  coant 
to  which  it  professes  to  be  an  answer.     This  plea  is  pleaded^  not 
as  any  answer  to  the  right  claimed  in  the  declaration,  bnt  to  that 
which  is  alleged  in  the  first  connt  as  a  necessary  and  immediate 
conseqaence  from  the  wrongful  act  of  the  defendant;  that  is>  it  is 
pleaded  to  part  of  the  special  damage  alleged  to  have  followed 
from  the  weakening  of  the  plaintiffs'  vault  or  cellar.     But,  if  the 
vanlt  or  cellar  of  the  plaintiffs  has  been  weakened  in  its  walls  or 
foundations   by  the  wrongful   act  of  the  defendant;,  it   is  no 
avoidance  of   the  plaintiffs'   right  of  action,  as  it  appears  to 
us^   that  the  timber,  bricks,  or  materials  that  fell   upon   the 
vault  or  cellar  in  its  weakened  state,  were  not  the  property  of  the 
defendant^  or  were  not  thrown   there  by  his  carelessness  or 
negligence ;  but  that  the  defendant  is  equally  liable  to  answer  for 
the  injury,  in  whomsoever  the  property  of  those  materials  may 
be,  and  whether  they  were  placed  there  by  the  act  of  the  defen- 
dant or  of  any  other  person.     The  plaintiffs  have  alleged  in  their 
declaration,  that,  but  for  the  wrongful  act  of  the  defendant,  and 
the  weakened  state  of  the  walls,  '  and  no  other  account,'  was  the 
vault  unable  to  bear  or  resist  the  weight  and  pressure  of  the 
timber,  &c.    The  defendant,  therefore,  is  the  proximate  cause  of 
this  damage,  and  appears  to  us  to  be  answerable  for  it.     And  we 
think  this  plea  is  further  bad,  because  it  denies  an  obligation  in 
law,  and,  still  further,  an  obligation  which  has  not  even  been 
alleged  in  the  declaration. 

''The  seventh  plea  is  pleaded  to  the  whole  of  the  first  count  of 
the  declaration.  If,  therefore,  professing  to  give  an  answer  to 
the  whole,  it  omits  any  material  part,  it  is  bad.  Now,  the  first 
count  of  the  declaration  is  founded  on  the  alleged  wrongful  act  of 
the  defendant,  not  only  in  pulling  down  the  vaults  and  walls  of 
the  defendant,  but  also  in  digging  the  earth  and  disturbing  the 
foundations  of  the  vault  or  cellar  of  the  plaintiffs ;  and  to  this 
cause  of  action,  though  confessed  by  the  plea,  there  is  no  matter 
of  avoidance  pleaded  in  bar. 

''  The  remaining  pleas  to  which  the  plaintiffs  have  demurred 
apply  themselves  to  the  last  count  of  the  declaration.  And 
of  these  we  think  the  eighth  plea  cannot  be  supported,  inasmuch 
as  it  traverses  a  matter  of  law.  It  is  pleaded  as  to  so  much  of 
the  last  count  as  relates  to  the  defendant  not  having  given  to  the 
o.  26 
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NegligeroB     plaintiffs  due  and  reasonable  notice  of  his  intention  to  pull  down 

"       his  walls.     The  allegation  in  this  plea,  that  he  was  not  bonnd  by 

nj^^.\  ^^^  or  otherwise,  nor  was  there  any  daty,  liability,  or  obligation 
imposed  on  him  by  law  or  otherwise,  to  give  any  notice  of  his 
intention  to  the  plaintiffs,  appears  to  us  to  raise  a  direct  question 
of  law  upon  an  issue  joined  on  that  plea. 

"  The  eleventh  plea,  which  is  pleaded  to  so  much  of  the  second 
count  as  alleges  it  to  have  been  the  duty  of  the  defendant  to  have 
taken  due  and  reasonable  precautions  about  the  pulling  down  his 
walls,  we  hold  to  be  bad  for  the  same  reason  as  the  last,  viz.,  that 
it  raises  an  issue  of  law  instead  of  an  issue  of  fact,  for  the  jury. 

"  The  twelfth  plea  falls  altogether  within  the  same  consideration 
as  the  sixth,  and  is  bad  for  the  same  reason. 

^'  The  last  plea,  to  the  second  count  of  the  declaration,  is  bad 
for  the  same  reason  as  the  seventh  plea,  which  is  pleaded  to  a 
similar  part  of  the  first  count,  and  sets  up  precisely  the  same 
defence. 

''  But  the  defendant  contends,  that,  admitting  the  pleas  to  be 
bad,  the  plaintiffs  have  shown  no  sufficient  ground  of  action, 
either  in  the  first  or  second  count  of  their  declaration. 

"  The  first  count  rests  upon  a  precise  and  distinct  allegation 
that  the  vault  or  cellar  of  the  plaintiffs  was  of  right  supported  by 
parts  of  the  adjoining  walls,  and  that  the  plaintiffs  were  of  right 
entitled  to  have  them  so  supported,  and  that  there  were  certain 
foundations  for  supporting  those  vaults,  which  the  plaintiffs  ought 
to  enjoy ;  and  the  count  then  proceeds  to  allege,  as  part  of  the 
gravamen,  that  the  defendant  wrongfully  dug  the  earth  and  dis* 
turbed  the  foundations,  without  taking  due  and  proper  precautions 
to  prevent  the  foundations  from  being  weakened.  And  we  think, 
without  entering  into  the  examination  of  the  several  cases  cited 
by  the  plaintiffs,  this  count  contains  a  clear  and  substantive 
ground  of  action,  viz.,  that  of  negligence  and  carelessness  in  the 
exercise  of  the  defendant's  rights,  by  means  whereof  the  plaintiffs' 
rights  were  injured  ;  and  that  if  the  defendant  meant  to  object 
that  the  plaintiffs'  right  and  title  was  not  alleged  with  sufficient 
certainty,  he  ought  to  have  demurred  specially  to  the  declaration, 
instead  of  pleading  over. 

''  With  respect  to  the  second  count  of  the  declaration,  the  right 
of  action,  as  stated  in  that  count,  appears  in  one  respect  more 
doubtful.  There  is  no  allegation  in  this  count  of  any  right  of 
easement  in  alieno  solo,  which  forms  the  ground  of  the  plaintiffs' 
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lustion  in  the  first  coant.  And,  as  to  the  allegation,  that  it  was 
the  daty  of  the  defendant  to  give  notice  to  the  plaintiffs  of  his 
intention  to  pnll  down  his  wall,  if  he  did  not  shore  it  ap  himself, 
it  is  objected,  and  we  think  with  considerable  weight,  that  no 
snch  obligation  results,  as  an  inference  of  law,  from  the  mere 
'Circnmstance  of  the  jnztaposition  of  the  walls  of  the  defendant 
and  the  plaintiffs.  Bat  we  think  ourselves  not  called  upon,  on 
the  present  occasion,  to  decide  this  question  ;  for  the  count  goes 
on  to  allege  that  it  was  also  the  duty  of  the  defendant  to  use  due 
•care  and  skill,  and  take  due,  reasonable,  and  proper  precautions, 
in  pulling  down  his  walls  adjoining  to  the  plaintiffs'  yault ;  so 
that,  for  want  of  such  care,  skill,  and  precaution,  the  plaintiffs' 
Tanlt  might  not  be  injured  ;  and  we  think  that  duty  is  clearly  im' 
posed  by  law  ;  and  that  a  breach  which  alleges  that  the  defendant 
<;onducted  himself  so  carelessly,  negligently,  and  unskilfully,  in 
pulling  down  his  walls,  as  by  reason  thereof  to  injure  the  plain- 
tiffs' wall,  is  well  assigned  ;  and  that,  inasmuch  as  this  latter 
allegation  of  duty  is  severable  from  the  former,  it  states  a  good 
ground  of  action. 

"  Upon  the  whole,  therefore,  we  think  the  plaintiffs  are  en- 
titled to  judgment  on  the  demurrers  filed  to  the  several  pleas  of 
the  defendant." 

Since  the  first  edition  of  this  work  was  published,  the  judg-  C^oduneik  r. 
ment  of  the  Court  of  Common  Pleas  in  the  case  of  Trower  v.  ^''**^''* 
Ohadwick  has  been  reversed  in  the  Exchequer  Chamber  (a). 
That  Court  was  decidedly  of  opinion  that  a  man  was  under  no 
obligation  towards  his  neighbour  to  use  any  care  in  dealing  with 
his  own  property,  where  he  had  no  notice  of  the  existence  on  his 
neighbour's  land  of  structures  which  might  be  injured  by  acts 
done  on  his  own ;  and  the  Court  certainly  did  not  say  anything 
to  indicate  that  any  such  obligation  would  exist  by  law  if  notice 
had  been  given.  The  judgment  of  the  Court  (6)  was  delivered 
by  Parke,  B.,  as  follows  : — 

''  We  are  unanimously  of  opinion  that  the  judgment  of  the 
Oourt  below  must  be  reversed.  The  question  arises  upon  the 
second  count  of  the  declaration,  which  states  that  the  plaintiffs 
were  possessed  of  a  certain  vault  and  of  certain  wine  therein,  and 
that  the  defendant  was  about  to  pull  down  and  did  pull  down  and 

(a)  1839,  6  BiDg.  N.  C.  1 ;  S.  C,  8      J.,    Garney,    B.,    Coleridge,   J.,    and 
Soott,  1.  Maule,  B. 

(b)  Parke,  B.,  PattesoD,  J.,  Williams, 
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Negligenoe    prostrate  certain  other  yaalts  and  walls  next  adjoining  the  vaalf^ 
^°  ^^^'       of  the  plaintiffs  :  the  count  then  goes  on  to  state  that  thereupon* 

Chadwick  v.  ifc  became  and  was  the  duty  of  the  defendant^  in  the  event  of  his 
not  shoring  up  or  protecting  the  plaintiffs'  walls^  to  give  due  and 
reasonable  notice  to  the  plaintiffs  of  his,  the  defendant's^  intention 
to  pull  down  his  vaults  and  walls,  before  the  defendant  prostrated 
and  removed  the  same,  so  as  to  enable  the  plaintiffs  to  protect 
themselves.  It  then  goes  on  to  allege  another  duty  in  the  defen- 
dant, viz.,  to  use  due  care  and  skill,  and  take  due,  reasonable,  and 
proper  precautions  in  and  about  the  pulling  down  and  prostrating 
and  removing  the  said  vaults,  &c.,  so  adjoining  the  plaintiffs' 
vault,  so  that,  for  want  of  such  care,  skill,  and  precaution,  the 
plaintiffs'  vault  and  its  contents  might  not  be  damaged  or  de- 
stroyed or  the  plaintiffs  be  injured  in  respect  thereof ;  and  it  then 
proceeds  to  allege  as  a  breach  that  the  defendant  wrongfully  and 
injuriously  pulled  down,  prostrated,  and  destroyed  the  vaults,  Ac, 
BO  adjoining  the  plaintiffs'  vault,  without  giving  them  due  or 
reasonable  or  other  notice  of  his,  the  defendant's,  intention  so  to 
do,  according  to  his  said  duty  in  that  behalf,  although  the  defen- 
dant did  not  shore  up  or  protect  the  plaintiffs'  vault,  and  the 
defendant  did  not  nor  would  use  due  care  or  skill,  or  take  due, 
reasonable,  or  proper  precautions  in  or  about  the  pulling  down  or 
prostrating  or  removing  the  vaults,  &c.,  so  adjoining  the  plain- 
tiffs' vault,  upon  that  occasion,  according  to  his  said  duty.  And 
a  general  verdict  has  been  found  for  the  plaintiffs,  with  general 
damages. 

"  The  plaintiffs  do  not  in  this  count  allege  any  right  to  have 
their  vault  supported  by  the  vaults  or  walls  of  the  defendant ; 
therefore  no  right  of  theirs  has  been  injured  by  the  act  of  the 
defendant.  The  duty  to  give  notice  is  charged  as  one  arising 
from  the  contiguity  of  the  defendant's  vault  to  that  of  the  plain- 
tiffs. No  doubt  can  be  entertained  as  to  the  opinion  of  the 
Court  of  Common  Pleas  upon  this  question.  The  Lord  Chief 
Justice,  in  delivering  the  judgment  of  the  Court,  says  :  '  There  is 
no  allegation  in  this  count  of  any  right  of  easement  in  alieno 
solo,  which  forms  the  ground  of  the  plaintiffs'  action  in  the  first 
count.  And,  as  to  the  allegation  that  it  was  the  duty  of  the 
defendant  to  give  notice  to  the  plaintiffs  of  his  intention  to  pull 
down  his  wall,  if  he  did  not  shore  it  up  himself,  it  is  objected,  and 
we  think  with  considerable  weight,  that  no  such  obligation  results, 
as  an  inference  of  law,  from  the  mere  circumstance  of  the  jaxta- 


Trovser, 


RIGHT  TO   SUPPORT  FROM   SOIL  AND   HOUSES.  389 

position  of  the  walls  of  the  defendant  and  the  plaintiffs/     We     Negligenoe 
^ilso  think  it  is  impossible  to  say  that  nnder  such  circumstances        ''^**^*'* 
•the  law  imposes  upon  a  party  any  duty  to  give  his  neighbour    Ohadwick  r. 
notice.     We  are  inclined  to  think  that  the  second  count  of  the 
•declaration  has  made  the  breach  of  this  supposed  duty  a  sub- 
stantive ground  for  damage :  and  the  probability  is^  that  the  main 
damage  did  result  from  the  want  of  notice ;  for  it  is  obvious^  that 
if  notice  had  been  given^  the  plaintiffs  might  have  taken  pre- 
cautions to  strengthen  their  vault.     Inasmuch^  therefore^  as  the 
damages  are  given  generally  upon  the  whole  declaration,  we  think 
the  judgment  must  be  arrested^  and  a  venire  de  novo  awarded. 

"  But,  supposing  that  the  improperly  pulling  down  the  defen- 
dant's "vaults  and  walls  may  be  treated  as  the  substantive  cause  of 
action,  and  that  the  second  branch  of  the  argument  that  has  been 
urged  on  the  part  of  the  plaintiffs  is  well  founded  (which  we 
think  it  is  not),  then  the  question  arises,  whether  any  such  duty 
4is  that  which  is  alleged  to  have  been  violated  is  by  law  cast  upon 
the  defendant.  The  duty  alleged  to  be  cast  upon  the  defendant 
by  reason  of  the  proximity  of  his  premises  to  those  of  the  plain- 
tiffs, is, '  to  use  due  care  and  skill,  and  to  take  due,  reasonable, 
and  proper  precautions  in  and  about  the  pulling  down  and  pros- 
trating and  removing  the  said  vaults,  buildings,  and  walls  ad- 
joining the  plaintiffs'  vault,  so  that  for  want  of  such  care,  skill, 
and  precaution,  the  vault  of  the  plaintiffs,  and  the  contents 
ihereof,  might  not  be  damaged  or  destroyed  on  that  occasion,  or 
the  plaintiffs  injured  in  respect  thereof; '  and  the  breach  alleged 
is, '  that  the  defendant  did  not  nor  would  use  due  care  or  skill, 
*or  take  due,  reasonable,  or  proper  precaution  in  or  about  the 
{>ulling  down,  prostrating,  or  removing  the  said  vaults,  buildings, 
or  walls  so  adjoining  the  said  vault  of  the  plaintiffs,  according  to 
his  duty/  The  question  is,  whether  the  law  imposes  upon  the 
defendant  an  obligation  to  take  such  care  in  pulling  down  his 
vaults  and  walls  as  that  the  adjoining  vault  shall  not  be  injured. 
Supposing  that  to  be  so  where  the  party  is  cognizant  of  the 
existence  of  the  vault,  we  are  all  of  opinion  that  no  such  obliga- 
ition  can  arise  where  there  is  no  averment  that  the  defendant  had 
notice  of  its  existence ;  for  one  degree  of  care  would  be  required 
where  no  vault  exists,  but  the  soil  is  left  in  its  natuitJ  and  solid 
state;  another,  where  there  is  a  vault;  and  another  and  still 
greater  degree  of  care  would  be  required  where  the  adjoining 
vault  is  of  a  weak  and  fragile  construction.     How  is  the  defen- 
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dant  to  ascertain  the  precise  degree  of  care  and  caation  tbe  law* 
requires  of  him^  if  lie  has  no  notice  of  the  existence  or  of  the- 
nature  of  the  structure  f  We  think  no  such  obligation  as  that 
alleged  exists  in  the  absence  of  notice.  And,  therefore,  upon 
this  ground  also  we  think  the  count  is  bad ;  and  consequently 
there  must  be  a  venire  de  novo.^^ 

The  language  of  Lord  Tenterden  in  Walters  r.  Pfeil  evidently 
applies  to  the  case  of  a  usurpation  having  taken  place,  as  other* 
wise  there  could  be  no  necessity  for  shoring ;  the  same  observa- 
tion applies  to  Trower  v.  Ohadwick ;  while,  from  the  variety  of 
points  which  combined  to  form  the  judgment  of  the  Court  in 
Dodd  V.  Holme,  it  can  hardly  be  advanced  as  a  decision  upoxi> 
this  precise  point. 

Upon  the  amount  of  caution  required  in  cases  where  no  ease* 
ment  exists  depends  the  question,  whether  it  is  the  duty  of  a  party 
intending  to  make  alterations  which  may  afEect  his  neighbour's 
premises  to  give  notice  of  his  intention  (a).  If  the  observations^ 
above  made  [by  the  author]  are  well  founded,  [it  follows  that  no 
such  duty  is  imposed ;  and  the  judgment  in  error,  in  Trower  v. 
Chadwick  (which  was  given  after  the  publication  of  the  first  edition 
of  this  work),  has  decided  that]  there  is  no  obligation  to  giv& 
BQch  notice  {b). 

The  general  rule  of  law  upon  this  subject  is  thus  laid  down  by 
Bracton : — 

'^Nocumentum  enim  poterit  esse  justum,  et  poterit  esse  inju- 
riosum.  Injuriosum  nbi  quis  fecerit  aliquid  in  suo  injusle — contra 
legem  vel  contra  constitutionem,  prohibitusa  jure.  Si  autem  pro- 
hibere  a  jure  non  possit  ne  faciat,  licet  nocumentum  faciat  et 
damnosum,  tamen  non  erit  injuriosum,  licit um  est  enim  unicuique 
facere  in  suo  quod  damnum  injuriosum  non  eveniet  vicino ''  (c). 

^'  An  action  does  not  lie  for  an  act  not  prohibited  by  law ;  as  if 
a  lessee  at  will,  by  his  negligence,  burn  his  house,  an  action  on 
the  case  does  not  lie  (at  the  suit  of  the  landlord),  for  the  law  does- 
not  punish  him  for  permissive  waste  "  {d)  j  if,  however,  the  fire 
be  transmitted  beyond  the  bounds  of  his  property,  and  communi- 
cate to  the  adjoining  house,  he  would  have  been  liable  at  common 
law  (e). 


(a)  See  Mcusey  v.  Goyder  (1829),  4 
Car.  &  P.  161. 

(b)  Cha'iwiek  y.  Trower  (1889),  6 
BiDg.  N.  G.  1 ;  8.  C,  8  Scott,  J.  [See 
Fairhrother    t.    Bury    Rural    Sanitary 


Authority  (1889),  37  W.  E.  544.] 

(c)  Lib.  4,  f.  221  a. 

(d)  Countess  of   Shrewsbury's    Ca»9- 
(1788),  5  Rep.  13  b. 

{e)  Turherville  t.  Siampe,  ante,  p.  370^ 
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Sabject  to  the  restriction  already  mentioned^  that  an  encroach- 
ment mast  not  be  removed  with  unnecessary  violence,  there  seems 
nothing  to  take  this  class  of  cases  ont  of  the  rale  before  adverted 
to—''  That  a  party  confining  himself  within  the  limits  of  his  own 
property  may  deal  with  it  as  he  will "  (a).  If  he  dig  a  pit  he  is 
not  bound  to  put  a  fence  round  it  to  keep  trespassers  from  falling 
into  it  (6). 

In  the  later  case  of  Harria  v.  By  ding  (c)  there  had  been  a  Earrisr, 
reaervation  of  the  minerals  under  the  land,  and  the  defendant  *^' 
removed  them  in  such  a  negligent  manner  that  the  surface  of  the 
earth  fell  in.  In  this  case  it  is  obvious,  and  it  appears  to  have 
been  so  admitted,  that  there  existed  the  natural  right  of  support 
for  the  upper  soil  from  the  soil  beneath  ;  and  therefore  the  entire 
removal  of  the  inferior  strata,  however  done,  would  be  actionable 
if  prodactive  of  damage  by  withdrawing  that  degree  of  support 
to  which  the  owner  of  the  surface  was  entitled.     It  was  a  clear 


(a)  [ThiB  view  is  Bopporied  by  Oay- 
fwd,  App.,  NichoUs,  Besp.  (1864),  9 
£xoh.  7CK2,  in  whiobj  the  plaint  being 
in  part  tor  negligentlj  taking  away  the 
sapport  of  a  modern  honae,  the  jadge 
was  held  to  hare  miadireoted  the  jurj 
in  leaving  to  them  the  question  of 
negligenoe.  In  several  modern  text- 
books,  not  including  Wms.  Saand.  (see 
voL  2,  400,  n.  (a),  of  that  invaluable 
work,  2  Notes  to  Sannd.  802),  it  is  laid 
down,  without  farther  aathoritj  than 
the  oaaee  above  disiingaiBhed,  by  the 
learned  editors,  that  an  action  is  main- 
tainable against  a  landowner  for  negli- 
gence in  removing  the  support  afCorded 
by  his  land  to  the  modern  house  of  his 
neighbour.  This  maj  to  some  extent 
be  attributable  to  vagueness  in  the  use 
of  the  relative  term  negligenoe  (per 
£rle,  C.  J.,  29  L.  J.,  G.  P.  819  ;  firam- 
well,  B.,  1  H.  A  N.  251;  3  fl.  <Sb  N.  818; 
Watson,  B.,  28  L.  J.,  Ezoh.  250),  of 
which  a  definition  is  given  by  Alderson, 
B.,  in  Blyth  ▼.  Birmingliam  Waterworka 
Company  (1856),  11  £xch.  784;  and 
Willes,  J.,  Vaughan  v.  Taff  Vale  Rail. 
Co.  (1860),  6  H.  &  N.  687,  688.  It 
should  seem  that,  in  this  cUss  of  cases, 
if  the  mere  removal  occasions  the  fall, 
the  defendant  is  not  Uable,  however 
negligent  may  have  been  the  manner  of 
the  removal, — ^for  his  act  was  confined 
to  his  own  kmd ;  but  if  it  was  not  merely 
the  removal  or  omission  to  do  things  to 
prevent  its  effect^  bat  the  manner  of 
the  remoTal,  which   oaosed   the  fall. 


then  he  is  liable, — for  then  of  necessity 
his  act  must  have  extended  beyond  his 
own  land,  and  the  force  proceeding 
from  it  must  have  entered  the  plaintiff's 
land,  and  actively  created  there  the 
motion  which  produced  the  fall.] 

(h)  1  Boll.  Abr.  88,  pi.  4 ;  fully  sup- 
ported in  Jo'-difi  V.  Crump  (1811),  8  M. 
k  W.  788  ;  [but  qualified  by  Bamu  v. 
Ward  (1850),  9  0.  B.  892,  to  the  extent 
that  if  the  pit  abuts  on  a  highway  and 
renders  the  highway  dangerous  to  per- 
sons passing  along  it  with  ordinary 
care,  then  the  occupier  is  bound  to 
fence  it.  Cf.  Btone  v.  Jackson  (1855), 
16  C.  B.  199 ;  Hwnt  v.  Taylor  (1885). 
L.  B.  14  Q.  B.  Div.  918.  This  is  ou 
the  ground  that  such  pit  is  a  public 
nuisance,  interfering  with  the  use  of 
the  way.  But  if  the  pic  or  other  exca- 
vation be  not  substantially  adjacent  to 
the  way,  there  is  no  obligation  to  fence 
it,  and  no  action  is  maintainable  against 
the  owuer  of  the  land,  if  a  person  acci- 
dentally or  otherwise  straying  off  the 
way  falls  into  the  pit  t  tlardcastU  v. 
Bouth  Yorkshire  Railway,  ^"c.  Company 
(1859),  4  fl.  &  N.  67;  Eoumell  v.  8myt^ 
(I860),  7  0.  B.,  N.  S.  731 ;  S.  0.,  29  L. 
J.,  C.  P.  203.  As  to-  the  responsibility 
of  an  occupier  of  premises  for  injuries 
occasioned  by  the  defective  state  of 
the  premises  to  persons  there  with  his 
leave,  the  reader  is  referred  to  the 
text -books  dealing  with  the  g^enerai 
subject  of  Negligence.] 

(e)  1839,  5  M.  &  W.  60. 
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yiolatioD  of  the  daty  of  the  sabjacent  owner  to  do  no  act  whereby 
the  enjoyment  of  the  surface  could  be  interfered  with  (a). 

The  seeming  exception  to  this  rule,  arising  from  the  prohibi- 
tion to  use  dangerous  instruments  or  animals  for  the  protection 
of  premises  without  notice,  depends  upon  the  principle,  that  a 
man  shall  not  do  that  indirectly  which  he  cannot  do  directly ;  and 
as  such  means  of  offence  would  be  calculated  to  do  more  injury 
than  he  would  be  justified  in  using  to  defend  his  possession 
against  trespassers,  he  shall  not  be  allowed  to  do  so  unless  he 
gives  such  notice  as  makes  the  party  fully  aware  of  the  danger 
he  is  rushing  upon,  and  the  damage  sustained  by  him  clearly  the 
consequence  of  his  own  act  (6). 


Poblio 
oiBoen. 


The  cases  in  which  parties  acting  in  a  public  capacity,  and 
under  the  limited  authority  conferred  by  their  oflSce,  hare  been 
held  liable  for  the  injurious  consequences  of  their  want  of  care, 
do  not  afford  any  authority  upon  this  subject  (c).  Whether  they 
are  liable  for  not  taking  due  and  proper  precautions  in  doing  the 
acts  they  are  authorized  to  do,  or  liable  only  if  they  hare  not 
acted  to  the  best  of  their  skill  and  judgment,  the  principles 
already  adverted  to  do  not  appear  to  apply  to  them. 
Jonti  V.  Bird.       In  the  case  of  Jones  v.  Bird  {d),  an  action  was  brought  against 

the  Commissioners  of  Sewers  for  negligently  making  sewers  near 


(a)  [See  the  Mooant  of  this  oaae  given 
by  the  Coart  in  Humphriet  v.  Brogden 
(1848).  U  Q.  B.  789.] 

(5)  [See  the  jadnments  in  Deaii«  r, 
Clayton  (1817),  7  Tannt.  489,  Ilott  v. 
Wilkes  (1820),  8  B.  ft  A.  804 ;  Bird  ▼. 
Holhrook  (1828),  4  Bing.  635.  It  is 
DOW  illegal  to  set  a  apring-gua  or  a 
man-trap  except  at  night  and  in  a 
dwelling-houae  :  24  ft  25  Viot.  o.  100, 
a.  31.  Aa  to  the  revponaibilitj  of  a 
peraon  bringing  "  water,  ateoch,  or 
filch"  on  to  hia  land  for  all  oonae^ 
qnenoea  ariaing  from  iia  eacapt*,  aee 
nt-teher  w,  Rylandt  (1866),  L.  E.  I 
Ezoh.  265}  1  Smith,  L.  0.,  10th  ed., 
p  789  ;  and  FoUook  on  Torta,  ed.  6,  p 
465.1 

(c)  [See  8tainton  v.  Woolrych  (1866), 
23  Beav.  225  ;  8.  C.  26  L.  J..  Chan.  300.] 

(<i)  1822,  5  B.  ft  A.  837.  [Thia  anU 
the  two  next  caaeB  mentioned  in  the 
text  Will  Hufflue  to  illuatrate  the  dia- 
tinotion  pointed  out  by  the  learned 
anchor.  For  more  recent  aathoritiea 
npon  the  aabjeot.  aee  WhitehouM  v. 
Felloioes  (1861),  10  0.  B.,  N.  8.  765; 
RucJc  y.  Williamg  (1868),  8  H.   ft  N. 


808,  and  the  oaaea  there  oited ;  Souths 
ampton  and  Itchin  Bridge  Company  v. 
Local  Board  of  SontJiampton  (1858),  8 
E.  ft  B.  bOl  i  Metcalfe  v.  Hetheringttm 
(Cam.  6oac.)  (i860),  6  H.  ft  N.  719; 
Piggot  y.  Eastern  Counties  Rail.  Co, 
(1846),  8  C.  B.  229;  Vaughan  r,  Taff 
Vale  Rail,  Co.  (Cam.  Scao.)  (1860),  5 
H.  ft  N.  679;  Cowley  r.  Mayor,  ijfc. 
of  Sunderland  (1861).  6  H.  ft  N.  565; 
Whitehouse  ▼.  Birmiitghatn^  ^e.  Canal 
Company  (lh57).  27  L.  J.,  Bxoh.  25; 
Manley  v.  The  St.  Helens  Canal,  ^c. 
ComfHiny  (1858),  2  H.  ft  N.  840;  Great 
Western  Railway  of  Canada  ▼.  Braid 
(883),  1  Moo.  P.  C,  N.  8.  101;  Mersey 
Docks  Trustees  v.  Gibhs  (1864),  L.  B.  I 
U.  L.  98  J  Hammsrsmitk  Rail,  Co,  ▼. 
Brand  (186S),  L.  R.  4  H.  L.  171 ;  Smith 
y.  L,  and  S.^W.  R.  (1870),  L.  B.  6  C.  P. 
14 ;  Dunn  w,  Birmingham  Canal  Com- 
pany (1872),  L.  R.  8  Q.  B.  42 ;  Truman 
V.  L.,  B.,  and  S,  C  R,  (1883),  L.  R.  25 
Gh.  D.  428  ;  Evans  ▼.  Manchester,  Shef^ 
field,  ani  Linc^tlnshire  Rail,  Co,  (1887), 
L.  R.  86  Ch.  D.  626 ;  Fairhrother  w.  Bury 
Rural  Sanitary  Authority  (1889),  87 
W.  B.  54  k] 
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tlie  plaintiff's  houses,  whereby  the  foaadations  thereof  were  NegUgenoein 
weakened^  and  the  walls  fell  down.  It  appeared  that  the  sewer,  nmlSd^right. 
which  it  was  necessary  to  repair,  ran  immediately  adjoining  the   _  TTT 

plaintiff's  houses,  with  a  stack  of  chimneys  belongiog  to  one  of 
the  houses  resting  upon  the  arch  of  it.  Being  necessary  to  re- 
build this  arch,  the  defendants,  to  support  the  chimneys,  placed 
nnder  them  a  transum  and  two  upright  posts  :  the  chimneys  fell, 
and,  in  consequence  of  their  fall,  the  houses  fell  also.  Contra- 
•dictory  evidence  was  given  as  to  whether  proper  care  was  taken 
in  supplying  the  place  of  the  arch.  It  further  appeared  that  there 
was  no  specific  notice  given  to  the  owner  of  the  house  to  which 
the  chimneys  belonged  of  the  danger  in  which  they  would  be 
placed.  But  a  general  notice  was  given  to  the  inhabitants  of  the 
houses  that  the  sewer  was  repairing ;  the  jury  having  found  a 
verdict  for  the  plaintiff,  under  the  direction  of  the  Chief  Justice, 
«  rule  was  obtained  for  a  new  trial,  which  was  afterwards  dis- 
charged, the  Court  holding  ''  That  the  Commissioners  of  Sewers 
and  agents,  when  repairing  sewers  in  the  neighbourhood  of  houses, 
were  bonnd  to  take  all  proper  precaution  for  their  security  ;  and 
that  one  question  for  the  jury  to  consider  was,  whether  shoring 
up  was  a  proper  precaution,  and  whether  it  had  been  omitted.  I 
also  told  them,''  continued  Abbott,  C.  J.,  ''that,  even  if  they  were 
of  opinion  that  the  stack  of  chimneys  could  not,  by  any  shoring 
up  whatsoever,  have  been  prevented  from  falling,  still  it  was  the 
duty  of  the  defendants,  if  they  thought  so,  to  give  specific  notice 
of  the  danger  to  the  owner ;  and  that,  if  they  did  not  do  so,  they 
were  responsible."  "  As  to  the  merits  of  the  case,"  said  Bayley, 
J.,  "  it  is  contended  that  the  defendants  are  protected,  if  they 
acted  bond,  fide,  and  to  the  best  of  their  skill  and  judgment.  But 
that  is  not  enough ;  they  are  bound  to  conduct  themselves  in  a 
skilful  manner,  and  the  question  was  most  properly  left  to  the 
jury  to  say,  whether  the  defendants  bad  done  all  that  any  skilful 
person  could  reasonably  be  required  to  do  in  such  a  case  "  (a). 

In  the  case  of  The  King  v.  Commissioners  of  Sewers  for  the  Rexr.Paghcvm 
Levels  of  Pagham  (5),  it  was  held  that,  where  commissioners  of  Commis^ 
sewers,  acting  bon&  fide  for  the  benefit  of  the  levels  for  which  they 
were  appointed,  directed  certain  defences  against  the  inroads  of 
the  sea,  which  caused  it  to  flow  with  greater  violence  against  and 
injure  the  adjoining  land  not  within  the  levels,  they  could  not  be 

{a)    [Drew    ▼.  New  River  Company  (b)  1828.  8  B.  4  0.  355 ;    PS.  C,  2 

C1834),  6  Car.  k  Pajrne,  754.]  Man.  &  Ry.  468 ;  82  B.  H.  406.] 
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tioners. 


NegUgeDoe  in  oompelled  to  make  oompensation  to  the  owner  of  it,  or  to  erect 
Umitod'riffht.  °®^  works  for  his  protection.  •*  I  am  of  opinion,"  said  Lord 
Mewv  Pagham  Tenterden,  "  that  the  only  safe  rule  to  lay  down  is  this,  that  each 
Commtf.  landowner  for  himself,  or  the  commissioners  acting  for  several 
landowners,  may  erect  such  defences  for  the  land  under  their  care 
as  the  necessity  of  the  case  requires,  leaving  it  to  others,  in  like 
manner,  to  protect  themselves  against  the  common  enemy  "  (a). 

*'  It  seems  to  me,"  said  Bay  ley,  J.,  *'  that  every  landowner  ex- 
posed to  the  inroads  of  the  sea  has  a  right  to  protect  himself,  and 
is  justified  in  making  and  erecting  such  works  as  are  necessary 
for  that  purpose ;  and  the  commissioners  may  erect  such  defences 
as  are  necessary  for  the  land  intrusted  to  their  superintendence. 
If,  indeed,  they  made  unnecessary  or  improper  works,  not  with  a 
view  to  the  protection  of  the  level,  but  with  a  malevolent  inten- 
tion to  injure  the  owner  of  other  lands,  they  would  be  amenable 
to  punishment  by  criminal  information  or  indictment  for  an  abuse 
of  the  powers  vested  in  them.  But  if  they  act  bon&  fide,  doing  no 
more  than  they  honestly  think  necessary  for  the  protection  of  the 
level,  their  acts  are  justifiable,  and  those  who  sustain  damage 
therefrom  must  protect  themselves.  If  a  man  sustains  damage 
by  the  wrongful  act  of  another,  he  is  entitled  to  a  remedy ;  but  to 
give  him  that  title  these  two  things  must  concur — damage  to 
himself,  and  a  wrong  committed  by  the  other.  That  he  has 
sustained  damage  is  not  of  itself  sufficient.  Here  the  party  may 
have  sustained  damage,  but  the  commissioners  have  done  no  wrong. 
The  right  which  each  landowner  has,  is  to  protect  himself,  not 
to  be  protected  by  his  neighbours.  To  that  right  no  injury  has 
been  done,  nor  can  any  wrongful  act  be  charged  against  the 
commissioners." 

The  civil  law  recognized  the  same  distinction  between  acts  of 
self-defence  and  ordinary  acts  in  the  use  of  property  (b). 

In  this  case  it  was  in  fact  held,  that  the  commissioners  had, 
with  respect  to  making  defences  against  the  sea,  the  same  right  as 
the  owner  of  the  land ;  and,  that  as  every  owner  has,  as  incident 


Civil  law. 


(a)  [See  Smith  v.  KenricJc  (1849),  7 
C.  B.  515.] 

(b)  Idem  Labeo  ait,  bI  yicinaa  flamen 
(aot)  torrentem  aTerterifc,  ne  aqaa  ad 
earn  perreniat,  et  hoc  modo  sit  effeotum 
at  Tioino  nooeatur,  agi  oum  eo  aquee 
ploYisB  aroendaB,  non  poBse,  aqaam  eaim 
aroere,  hoc  eet,  curare  ne  influat ;  qass 
aenteuiia  rerior  est,  0i  modo  non  hoo 


animo  fecit  ot  tibi  noceat,  Bed  ne  sibi 
nooeat. — Dig.  89,  8,  2,  §  9,  de  aq.  et  aq. 
pi.  arc. 

Aggeres  jnzta  flumina  in  prirato 
facti,  in  arbitriam  aqase  plaviad  ar- 
ceades  veniant,  etiamei  trans  flamen 
noceaat ;  ita  si  memoria  eoram  eztot, 
et  si  fieri  non  debneront.— Ibid.  39, 
8,23. 
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to  the  property,  tlie  right  of  doing  whatever  may  be  requisite  for  Negllgenoe  in 
its  protection  from  the  incarsions  of  the  sea,  they  were  not  liable   ifi^u^d^right. 

for  the  injury  resulting  from   the  erection  of  such   defensive  

works. 

In  the  later  case  of  The  Orocers*  Company  v.  Bonne  (a),  the    TheOrocers* 
same  principles  were  recognized.  ^^Dqwm.  ^ 

Tindal,  C.  J.^  in  delivering  the  judgment  of  the  Court  of  C.  P., 
said  :  ''But  the  question  is,  whether  the  facts  found  upon  this 
award  bring  the  case  within  the  terms  of  the  declaration.  The 
cause  having  been  referred,  and  the  arbitrator  having  stated  the 
facts  for  the  opinion  of  the  Court,  we  must  see  whether  or  not 
the  facts  so  found  raise  the  duty  set  up  by  the  plaintiffs  in  their 
declaration.  The  declaration  states  that  the  commissioners 
wrongfully  and  injuriously  did  make,  cut  and  dig  a  certain  shaf t, 
sewerj  gutter  and  ditch,  near  unto  an  ancient  messuage  and 
premises  in  possession  of  the  plaintiffs,  and  did  unskilfully, 
wrongfully  and  improperly  make,  cut  and  dig  the  said  shaft, 
sewer,  •  gutter  and  ditch,  so  being  near  unto  the  said  ancient 
messuage  and  premises  of  the  plaintiffs  as  aforesaid,  and  did  also 
make,  cut  and  dig  the  said  shaft,  guttei^  sewer  and  ditch,  without 
shoring  up,  propping  or  duly  securing  the  said  messuage  and 
premises,  or  the  earth  and  subsoil  supporting  the  walls  of  the 
said  ancient  messuage  and  premises  of  the  plaintiffs  as  aforesaid, 
in  order  to  prevent  the  same  from  being  injured  by  the  said 
making,  cutting  and  digging  of  the  said  shaft,  sewer,  gutter  and 
ditch  as  aforesaid.  As  to  the  want  of  notice,  the  arbitrator  has 
raised  no  question.  We  must  then  look  at  the  award,  and 
see  whether  or  not  the  commissioners  have  conducted  themselves 
in  an  unskilful,  wrongful,  and  improper  manner  in  the  con- 
struction of  the  sewer  in  question.  The  allegation  of  unskilfulness 
is  negatived  by  the  award,  for  it  expressly  finds  that  the  work 
was  done  in  a  skilful  and  proper  manner.  Bat  the  question  is, 
whether  the  commissioners  are  to  be  mulcted  in  damages  by 
reason  of  their  having  proceeded  by  a  process  called  tunnelling, 
in  preference  to  open  cutting.  If  the  award  had  found,  that,  in 
the  judgment  of  experienced  men,  no  injury  would  have  resulted 
to  tiie  plaintiffs,  had  the  commissioners  proceeded  by  open 
cutting,  the  plaintiffs  would  have  been  entitled  to  a  verdict.  But 
the  arbitrator  finds  that  there  was  risk  in  either  way,  though  less 

(a)  1886,  3  Bing.  N.  C.  81;  8  Soott,      ton  r.  Woolryeh  (1866)i  25  Beav.  226; 
856,  and  oases  there  cited  ;  [and  8taiiu»      26  L.  J.,  Chano.  800.] 
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from  open  work  than  from  the  other  mode;  and  if  the  com- 
missioners were  bound  to  pursue  that  mode  which  g^re  the 
greatest  possible  chance  of  escape  from  injury,  the  verdict  ought 
to  be  entered  for  the  plaintiffs.  But  how  are  we  to  say  that  the 
commissioners  are  to  be  liable  in  damages,  not  because  they  did 
not  perform  the  work  in  a  skilful,  proper  and  workmanlike 
manner,  but  because  they  did  not  adopt  that  course  which 
afforded  the  utmost  possible  chance  of  ayerting  danger  7  The 
Court  is  not  to  balance  possibilities.  We  are  called  upon  to  pro- 
nounce a  judgment  against  the  commissioners,  because,  had 
another  mode  of  operation  been  resorted  to,  by  some  remote 
possibility  the  damage  of  which  the  plaintiffs  complain  might  not 
have  accrued.  It  seems  to  me  that  the  plaintiffs  can  only  entitle 
themselves  to  a  verdict  by  showing  that  the  injury  would  not  have 
happened  if  the  sewer  had  been  constructed  by  open  cutting : 
und  consequently  the  verdict  must  be  entered  for  the  defendant" 

Where,  however,  from  the  situation  of  the  premises,  the  acts 
oE  the  party,  though  done  entirely  on  his  own  property,  may  be 
productive  of  injury  to  the  public,  he  is  bound  to  exercise  such  a 
degree  of  care  and  caution  as  shall  prevent  damage  to  persons 
exercising,  on  their  part  also,  reasonable  care  to  avoid  the 
danger  (a).  If,  however,  he  has  used  such  due  caution,  he  will 
not  be  liable  for  injury  arising  from  the  interference  of  a  wrong- 
doer (fc). 

Thus  in  Daniels  v.  Potter  and  others  (c),  an  action  was  brought 
for  negligently  permitting  the  flap  of  the  defendants*  cellar  to 
remain  unfastened,  whereby  it  fell  upon  and  broke  the  plaintiff's 
legs.  It  appeared  in  evidence  that  the  flap  was  placed  in  a 
slanting  position,  on  a  projecting  ledge,  about  a  foot  above  the 
pavement.  It  was  not  fastened  in  any  way,  but  merely  leaned 
agaiilst  the  window  of  the  defendants'  warehouse  and  the  house 
adjoining.     One  of  the  plaintiff's  witnesses  said,  that  the  passing 


(a)  [It  will  be  seen  that  in  Hard' 
castle  V,  South  Torkahire  RatZi^ay,  ^c 
Company,  poat,  p.  401,  the  qaeetion  for 
the  jury  was  held  not  to  be  whether 
the  act  was  produotive  of  danger  to  the 
pablio. 

In  the  case  of  a  dangeroos  pablio 
nnisanoe,  as  an  obatruotion  to  a  way 
Booh  as  renders  it  impassable  with 
safety,  a  person  who  iooars  the  danger, 
knowing  of  its  ezistenoe,  and  saffers 
damage,  is  not  prerented  from  reooTer« 


ing  for  the  damage,  if  nnder  the  cir- 
cnmstanoes  it  was  not  inconsistent  with 
oommon  prudence  to  ran  the  risk: 
Clayards  ▼.  Dethick  (1848),  12  Q.  B. 
439 ;  Thompson  v.  North'Eastem  RaiL 
Co,  (1860),  2  B.  A  B.  106.  As  to  the 
doctrine  of  oontribatory  negligeooOi  see 
1  Smith,  L.  C,  lOch  ed.,  p.  276.] 

{h)  [See  Reedie  r.  London  and  Norths 
Western  RaiL  Co,  (1849),  4  Exoh.  244.] 

(e)  1880,  4  0.  di  P.  262;  34  B.  B. 
793.    [See  ante,  p.  891,  n.  (b).] 
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of  a  stage  coach  or  heavy  waggon  might  have  the  effect  of  shaking 
it  down.  The  defendants'  witnesses  stated  that  the  flap  was 
pulled  over  by  some  boys  who  were  playing  abont,  and  who^ 
though  warned  by  defendants'  men,  would  not  go  away ;  and  that 
the  flap  had  been  placed  in  the  same  way  for  many  years,  and 
that  no  accident  had  happened. 

Tindal,  C.  J.,  said :  "  The  defendants  were  bound,  in  placing 
the  flap,  to  use  such  precaution  as  would  preserve  it  under 
all  ordinary  circumstances  from  falling  down ;  but  if  it  was  so 
secured,  and  a  third  person  over  whom  they  had  no  control  came 
and  removed  it,  then  I  think  the  defendants  will  not  be  liable. 
The  plaintiff  says,  that  the  flap  fell  in  consequence  of  the 
negligence  of  the  defendants;  the  defendants'  case  is,  that  it 
was  placed  securely,  and  that  a  wrong-doer  pulled  it  over  on  the 
plaintiff,  and  your  verdict  will  be  for  the  plaintiff  or  defendants, 
according  as  yon  believe  the  one  or  the  other  of  these  stories. 
There  is  no  doubt  as  to  the  law  of  the  case.  The  question  for 
your  consideration  will  be,  whether  upon  this  occasion  the 
defendants  and  their  servants  did  use  due  and  ordinary  care  in 
placing  up  this  flap  so  as  to  prevent  any  accident  from  happening. 
It  might  certainly  have  been  secured  by  a  string,  or  by  a  hook, 
or  by  some  person  holding  it,  if  that  were  necessary  to  the 
security  of  it.  A  tradesman  under  such  circumstances  is  not 
bound  to  adopt  the  strictest  means,  but  he  is  bound  to  use  such 
care  as  any  reasonable  man  looking  at  it  would  say  is  sufficient ; 
and  if  he  does  use  such  care  in  the  placing  of  the  flap,  and 
a  wrong-doer  comes  and  displaces  it  from  the  position  in  which  it 
has  been  placed,  it  being  that  in  which  a  careful  man  would  place 
it,  he  will  not  be  answerable  in  an  action,  but  the  party  must  look 
for  compensation  to  such  wrong-doer  who  so  displaced  it'' 

The  jury  found  for  the  plaintiff. 

So,  too,  in  Proctor  v.  Harris  (a),  where  the  action  was  brought  Proctor  y, 
against  a  publican  for  leaving  open  a  trap-door  on  the  foot- 
pavement,  in  the  evening,  after  the  lamps  were  lighted.  It 
appeared  that  the  defendant  had,  immediately  before  the  accident 
occurred,  been  lowering  a  butt  of  beer  into  his  cellar  through 
this  very  aperture. 

Tindal,  G.  J.,  in  summing  up,  said  :  ''The  question  is,  whether 
a  proper  degree  of  caution  was  used  by  the  defendant.     He  was 


(a)  1880,  4  0.  A  P.  837  ;  34  B.  R.  810. 
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not  bound  to  resort  to  every  mode  of  security  that  could  be  sur- 
mised, but  be  was  bound  to  use  such  a  degree  of  care  as  would 
prevent  a  reasonable  person,  acting  with  an  ordinary  degpree 
of  care^  from  receiving  any  injury.  The  public  have  a  right  to 
walk  along  these  footpaths  with  ordinary  security.  It  may  be 
saidi  on  the  one  hand,  that  these  kinds  of  things  must  be,  and 
that  trade  cannot  be  carried  on  without  them  ;  but,  on  the  other 
hand,  it  must  be  understood  that  as  they  are  for  the  private  ad- 
vantage of  the  individual,  he  is  bound  to  take  proper  care,  when 
he  is  using  his  cellar,  to  prevent  injury.  With  respect  to  the 
plaintiff,  you  will  have  to  consider  whether  there  was  so  little  care 
and  caution  on  his  part,  that  he  was  himself  guilty  of  negligence 
in  running  into  the  danger.  If  there  had  been  sufficient  light, 
most  likely  it  would  have  prevented  him  from  falling  in.  A  more 
infirm  person  might  have  sustained  a  greater  injury  than  it 
appears  the  plaintiff  has  received.  The  question  is,  whether  you 
think  this  flap  was  in  the  nature  of  a  nuisance,  used  in  the 
manner  it  was,  and  whether,  looking  to  all  the  circumstances,  the 
plaintiff  fell  in,  owing  to  the  negligence  and  carelessness  of  the 
defendant,  in  not  sufficiently  protecting  the  place  at  this  hour, 
being  after  dark.  If  jou  think  so,  you  will  find  for  the  plaintiff. 
But  if  you  think  that  the  plaintiff  did  not  himself  use  due 
caution  in  the  matter,  then  you  will  give  your  verdict  for  the 
defendant  *'  (a). 

[A  similar  question  arose  in  Barnes  v.  Ward  (h).  There,  a 
woman  in  walking  after  dark  along  an  immemorial  public  foot- 
way, met  with  her  death  by  falling  down  an  open  unrailed  area, 
of  which  the  defendant  was  in  possession.  The  area  abutted  on 
the  way,  and  was  made  by  the  defendant  for  a  house  then  in  the 
course  of  erection  by  him.  The  action  was  brought  under 
9  &  10  Vict.  c.  93,  by  the  administrator  of  the  deceased,  for 
negligence,  on  the  part  of  the  defendant,  in  not  having  fenced  or 
railed  in  the  area.  At  the  trial,  the  jury,  having  been  directed 
that,  if  there  was  a  public  way  abutting  on  the  area  and  it  would 
be  dangerous  to  persons  passing  unless  fenced,  or  a  public  way 
so  near  that  it  would  produce  danger  to  the  public  unless  fenced, 
the  defendant  would  be  liable,  unless  the  accident  was  occasioned 
by  want  of  ordinary  caution  on  the  part  of  the  deceased, — gave  a 
verdict  for  the  plaintiff.     The  defendant  moved,  on  points  re- 


(a)  [There  was  a  Bimilar  direction  to      Company  (1862),  12  C.  B.,  N.  8.  2.J 
the  jary  in  With^ley  v.  Regent's  Canal  (h)  1850,  9  0.  B.  892. 
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[served,  for  a  nonsuit,  and  also  in  arrest  of  judgment,  and  obtained 
a  mle  to  show  cause.  On  cause  being  shown,  the  Court,  after 
taking  time  to  consider  their  judgment,  discharged  the  rule; 
and  Maule,  J.,  delivering  the  judgment,  said  as  follows  :  '^  On 
the  part  of  the  defendant,  it  was  argued,  that  n6  use  which 
a  man  chooses  to  make,  of  his  own  property  can  amount  to  a 
nuisance  to  a  public  or  private  right,  unless  it  in  some  way  inter- 
feres with  the  lawful  enjoyment  of  that  right :  that,  in  the  present 
case,  the  excavation  of  the  area  in  no  manner  interfered  with  the 
way  itself,  or  was  in  any  sense  hurtful  or  perilous  to  those  who 
confined  themselves  to  the  lawful  enjoyment  of  the  right  of  way ; 
and  that  it  was  only  to  those  who,  like  the  deceased,  committed 
a  trespass,  by  deviating  on  to  the  adjoining  land,  that  the 
existence  of  the  area,  though  not  fenced,  could  be  in  any  degree 
detrimental  or  dangerous. 

''  In  support  of  this  view  of  the  subject,  reliance  was  placed  on 
the  case  of  Blyth  v.  Topham  (a),  where  it  was  held  that,  if  A., 
seised  of  a  waste  adjacent  to  a  highway,  digs  a  pit  in  the  waste 
within  thirty-six  feet  of  the  highway,  and  the  mare  of  B.  escapes 
into  the  waste  and  falls  into  the  pit,  and  dies  there  ;  yet  B.  shall 
not  have  an  action  against  A.,  because  the  making  of  the  pit  in 
the  waste,  and  not  in  the  highway,  was  not  any  wrong  to  B. ;  but 
it  was  the  default  of  B.  himself  that  his  mare  escaped  into  the 
waste.  And,  in  further  support  of  this  doctrine,  a  passage  was 
cited  from  the  judgment  of  Alderson,  B.,  in  Jordin  v.  Crump  Q)), 
where  the  case  is  put  of  a  man  who,  passing  in  the  dark  along 
a  footpath,  should  happen  to  fall  into  a  pit  dug  in  the  adjoining 
field,  by  the  owner  of  it.  '  In  such  a  case,'  says  the  learned 
judge  (c),  Hhe  party  digging  the  pit  would  be  responsible  for  the 
injury,  if  the  pit  were  dug  across  the  road ;  but,  if  it  were  only  in 
an  adjacent  field,  the  case  would  be  very  different,  for  the  falling 
into  it  woald  be  the  act  of  the  injured  party  himself.'  And  as  to 
the  case  of  Coupland  v.  Hardingham,  it  was  not  only  denied  to  be 
law  by  the  counsel  for  the  defendant,  but  it  was  further  argued 
that,  in  that  case, — as  appeared  by  the  original  nisi  prius  record, 
procured  by  Coltman,  J., — as  also  in  Jarvis  v.  Dean^  the  area 
was  in  one  count  alleged  to  be  in  the  highway. 

'^  But  it  seems  clear  to  us  that,  in  each  of  these  cases,  the  area 
in  question  was  not  parcel  of  the  road,  but  was  an  area  meant  to 
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Barnes  v. 
Ward. 


(a)  1608,  1  RoU.  Abr.  88  ;  Gro.  Jao. 
158. 


(h)  1841,  8  M.  &  W.  782. 
(c)  8  M.  &  W.  788. 
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Kegligeoce  [be  fenced  off  from  it,  in  the  ordinary  way,  by  upright  iron  rails^ 
^oblto^  so  as  to  exclude  the  public  from  it,  in  a  manner  quite  inconsistent 
pttiB>Doe.  with  the  notion  of  its  being  itself  part  of  the  highway.  And  with 
Barnen  ▼.  pospect  to  the  case  of  Blyth  v.  Topham,  and  the  passage  cited 
from  the  judgment  in  Jordin  y.  Crumpy  it  must  be  observed,  that^ 
in  these  instances,  the  existence  of  the  pit  in  the  waste  or  field 
adjoining  the  road,  is  not  said  to  have  been  dangerous  to  tbe 
persons  or  cattle  of  those  who  passed  along  the  road,  if  ordinary 
caution  were  employed. 

^'  In  the  present  case,  the  jury  expressly  found  the  way  to  have 
existed  immemorially ;  and  they  must  be  taken  to  have  found 
that  the  state  of  the  area  made  the  way  dangerous  for  those 
passing  along  it,  and  that  the  deceased  was  using  ordinary  caution 
in  the  exercise  of  the  right  of  way,  at  the  time  the  accident 
happened. 

"  The  result  is,— considering  that  the  present  case  refers  to  a 
newly-made  excavation  adjoining  an  immemorial  public  way, 
which  rendered  the  way  unsafe  to  those  who  used  it  with  ordinary 
care, — it  appears  to  us,  after  much  consideration,  that  the  defen- 
dant, in  having  made  that  excavation,  was  guilty  of  a  public 
nuisance,  even  though  the  danger  consisted  in  the  risk  of  acci- 
dentally deviating  from  the  road ;  for  the  danger  thus  created 
may  reasonably  deter  prudent  persons  from  using  the  way,  and 
thus  the  full  enjoyment  of  it  by  the  public  is,  in  effect,  as  mucli 
impeded  as  in  the  case  of  an  ordinary  nuisance  to  a  highway. 

''  With  regard  to  the  objection,  that  the  deceased  was  a  tres- 
passer on  the  defendant's  land  at  the  time  the  injury  was  sus- 
tained,— it  by  no  means  follows  from  this  circumstance  that  the 
action  cannot  be  maintained.  A  trespasser  is  liable  to  an  action 
for  the  injury  which  he  does :  but  he  does  not  forfeit  his  right  of 
action  for  an  injury  sustained.  Thus,  in  the  case  of  Bird  v. 
Holhrook  (a),  the  plaintiff  was  a  trespasser, — and,  indeed,  a 
voluntary  one, — but  he  was  held  entitled  to  an  action  for  an 
injury  sustained  in  consequence  of  the  wrongful  act  of  the  defen- 
dant, without  any  want  of  ordinary  caution  on  the  part  of  the 
plaintiff,  although  the  injury  would  not  have  occurred  if  the 
plaintiff  had  not  trespassed  on  the  defendant's  land.  This 
decision  was  approved  of  in  Lynch  v.  Nurdin  (b),  and  also  in  the 
case  of  Jordin  v.  Crump,  in  which  the  Court,  though  expressing 

(a)  1828,  4  Bing.  628 ;  1  M.  &  P.  607  j  |  (h)   1841,  1  Q.  B.  37 ;  4  P.  A  D.  672. 
29  B.  B.  657. 
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fa  doubt  as  to  whether  the  act  of  the  defendant  in  setting  a     N^gligenoe 
flpring-gun  was  illegal,  agreed  that,  if  it  were,  the  fact  of  the      ^'^^So* 
plaintiff's  being  a  trespasser  would  be  no  answer  to  the  action.      poiiaDoe. 
For  these  reasons,  we  are  of  opinion  that  the  declaration  in  this 
case  discloses  a  good  caase  of  action/' 

''The  principle  of  the  above  decision,"  said  Martin,  B.,  de-  HardcaBOer. 
livering  jadgment  in  Eardcaatle  v.  South  Yorkshire  Rail.,  ^c.  ^JJ^  ^^  * 
Co.  (a),  "  was  that  such  an  excavation  was  a  public  naisance,  and  4rc»  Co. 
that  an  individual  injarj  arising  from  such  a  nuisance  was  the 
■subject-matter  of  an  action  to  the  party  aggrieved. 

"  When  an  excavation  is  made  adjoining  to  a  public  way,  so 
that  a  person  walking  upon  it  might,  by  making  a  false  step,  or 
being  affected  with  sudden  giddiness^  or,  in  the  case  of  a  horse  or 
carriage-way,  might,  by  the  sudden  starting  of  a  horse,  be  thrown 
into  the  excavation,  it  is  reasonable  that  the  person  making  such 
excavation  should  be  liable  for  the  consequences ;  but  when  the 
excavation  is  made  at  some  distance  from  the  way,  and  the  person 
falling  into  it  would  be  a  trespasser  upon  the  defendant's  land 
before  he  reached  it,  the  case  seems  to  us  to  be  different.  We  do 
not  see  where  the  liability  is  to  stop.  A  man  getting  off  a  road 
on  a  dark  night  and  losing  his  way  may  wander  to  any  extent^ 
and  if  the  question  be  for  the  jury,  no  one  could  tell  whether  he 
was  liable  for  the  consequences  of  his  act  upon  his  own  land  or 
not.  We  think  that  the  proper  and  true  test  of  legal  liability  is, 
whether  the  excavation  be  substantially  adjoining  the  way,  and  it 
would  be  very  dangerous  if  it  were  otherwise, — if  in  every  case  it 
was  to  be  left  as  a  fact  to  the  jury  whether  the  excavation  were 
Bu£Sciently  near  to  the  highway  to  be  dangerous. 

"  When  a  man  dedicates  a  way  to  the  public,  there  does  not 
seem  any  jast  ground,  in  reason  and  good  sense,  that  he  should 
restrict  himself  in  the  use  of  the  land  adjoining  to  any  extent, 
further  than  that  he  should  not  make  the  use  of  the  way  danger- 
ous to  the  persons  who  are  upon  it  and  using  it ;  to  do  so  would 
be  derogating  from  his  grant :  but  he  gives  no  liberty  or  licence 
to  the  persons  using  the  way  to  trespass  upon  his  adjoining 
land  {h),  and  if  they  in  so  doing  come  to  misfortune,  we  think 
they  must  bear  it,  and  the  owner  of  the  land  is  not  responsible. 
If  fences  are  to  be  pat  up,  it  would  seem  more  reasonable  that 

(a)  1859,  4  H.  &  K.  67.  giving  sach  lioenoe  woald  not  make 

(b)  HaunseU  ▼.  Smyth  (I860),  7  C.  B.,      him  respontible. 
N.  8.  731,  Bhowi  that  the  mere  fact  of 
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Kdgligeooo    [they  slioald  be  pat  up  hj  those  who  ose  the  way,  or  those  who- 
%nbS*      ^"^  under  the  obligation  to  repair  it,  than  by  the  person  wbo- 
nnigaiioe.      dedicated  it  to  the  pablic,  or  his  saccessors.    As  we  are  clearly 
BardcoBile  t.   oi  Opinion  that  there  is  no  such  obligation  to  f ence^  as  alleged  in 
Mr9BM'    the  declaration^  and  also  that,  npon  the  above  state  of  facts, 
^cCo.       there  is  no  liability,  onr  judgment  is  in  accordance  with  the 
principle  of  the  case  of  Blyth  v.  Topham,  which  we  think  is  a 
true  one  "  (a) .] 

(a)  Tarry  ▼.  Ashtim  (1876),  L.  B.  1  Q.  B.  D.  814 ;  Clark  y.  Chamhen  (1878)^ 
L.  B.  8  Q.  B.  D.  327. 
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CONSKTT    WATBEWOEKS    COMPANY   v.    EITSON.     . 

JUBOMENTS    OT    THE     COURT     OF    APPEAL     (lORD     ESHEB^     K.    R.^    AND 
LINDLET    AND    LOPES,    TJJ.)    DELIVERED    ON    THE    IST    MAT^    1889 

(see  above,  p.  335). 

Judgment  (a). 

The  Master  of  the  Rolls  :  In  this  case  the  real  qnestion  is,  whether 
the  Waterworks  Company  is  entitled  to  recover  damages  in  respect  of  the 
surface  of  the  land,  on  which  they  built  their  reservoir,  having  been  let 
down  by  reason  of  the  working  of  the  mines  underneath  that  surface  or 
nnderneath  the  reservoir.  Now  the  land  in  question  at  one  time  belonged 
absolutely  in  every  respect  to  the  Bishop  of  Durham,  both  as  lord  of  the 
manor  and  as  owner  of  the  manor,  subject  only  to  a  right  of  common  on 
the  part  of  certain  commoners.  At  that  time,  therefore,  the  Bishop's 
rights,  it  is  not  denied,  were,  with  regard  to  the  mines,  absolute.  He 
might  have  worked  the  mines  in  any  way  he  thought  right,  producing 
any  effect  upon  that  land  that  might  be  the  result  of  what  he  thought 
right,  save  only  this, — that  he  was  obliged  to  leave  out  of  the  30,000  acres 
a  sufficient  quantity  for  the  exercise  of  the  rights  of  common.  Under 
these  circumstances,  the  Bishop  of  Durham  of  those  days  being  one  of  the 
most  powerful  landowners  and  one  of  the  most  powerful  persons  in 
England,  it  was  proposed  that  there  should  be  an  ioclosure,  and  an  In- 
closnre  Act  was  the  result  of  agreement  or  arrangement  between  the 
parties.  Therefore,  with  the  immense  power  of  the  Bishop,  and  with  the 
then  really  known  value  of  the  mines  in  the  County  of  Durham,  and  more 
particularly  in  such  a  place  as  that  under  such  common  land  as  this  wa?, 
one  would  be  prepared  to  find  that  the  Bishop,  with  regard  to  the  minerals, 
would  reserve  the  greatest  possible  power,  that  he  would  be  very  little 
inclined  to  give  np  any  power  with  regard  to  the  minerals  that  he  had 
before, — in  other  words,  that  he  would  be  inclined  to  reserve  to  himself 
the  right  of  working  the  minerals  as  he  thought  right  and  without 
reference  to  the  consequences  to  anything  on  the  surface.  One  would  be, 
I  think,  prepared  for  that. 

Now  the  right  of  common  of  the  commoners  was  a  certain  right,  no 
doubt,  and  to  a  certain  extent  valuable.  But  I  think  it  cannot  be  doubted, 
when  you  think  that  there  were  30,000  acres  of  land  that  were  going  to  be 
enclosed,  that  practically  they  would,  if  they  got  an  ordinary  Inclosure  Act, 
become  owners  of  land  instead  of  having  a  mere  right  to  feed  their  cattle 
on  the  moor,  and  that  they  would  get  a  thing  very  much  more  valuable  to 
each  of  them  who  got  it  than  this  right  of  common  was  before, — one  would 
be  prepared,  under  those  two  views  of  the  matter,  to  find  that  the  Bishop 

(a)  From  the  shorthand  notes  of  Messrs.  Horst,  Bamett,  &  Co. 
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had  reseryed  to  himself  as  large  rights  as  one  oan  well  imagine,  and  that 
the  commoners  would  be  willing  to  get  something  which  was  of  mnch 
more  value  than  their  mere  common  right,  bat  at  the  same  time  no  such 
absolute  right  as  would  prevent  the  Bishop  from  ezerci:»ing  his  fullest 
rights,  and  most  valuable  rights,  as  owner  of  the  mines.  One  would  expect, 
therefore,  that  great  power  would  be  left  to  the  Bishop,  and  a  consider- 
able limitation  of  the  ordinary  results  of  ownership  would  be  left  to  the 
allottees.  The  Inclosure  Act  is  passed,  and  we  have  to  construe  it ;  and, 
although  much  has  been  said  about  what  would  be  the  effect  of  the  In- 
closure Act  under  the  circumstances  of  the  present  times,  we  have  to 
construe  that  Act,  as  we  have  so  often  said,  as  if  we  had  to  construe  it  a 
day  after  it  was  passed. 

Now  these  Inclosure  Acts  are  not  like  a  contract  which  may  be  casually 
made  between  individuals  ;  they  are  unlike  any  other  contract  which  has 
been  made  by  anybody  else.  Inclosure  Acts  are  of  a  common  form,  which 
has  existed  for  years.  Whenever  you  have  such  a  common  form  as  that, 
where  there  have  been  decisions  as  to  the  mode  of  construing  those 
Acts,  it  is  not  true  in  my  view  to  say  that  the  mode  of  construing  them 
which  has  been  adopted  by  a  Court  is  not  to  be  noticed  by  subsequent 
Coufts.  When  you  have  two  casual  agreements,  one  of  which  may  never 
be  repeated,  the  decision  about  the  conttruction  of  it  cannot  give  any  help 
in  construing  another  one  which  is  different  ;  but  when  you  have  docu- 
ments which  are  ordinary  documentp,  though  not  exactly  alik<»,  and  a 
mode  of  construing  them,  or  any  rule  of  construction  or  (although  it  is 
sometimes  objected  to,  it  is  a  word  which  I  myself  very  much  like)  any 
canon  of  construction,  applied  to  that  species  of  document  which  is  a 
common  one,  it  seems  to  me  the  Courts  would  be  doing  wrong  if,  after  a 
canon  of  construction  has  been  laid  down  with  regard  to  such  documents, 
it  should  not  be  followed. 

Now  has  there  been  a  rule  of  construction,  or  a  mode  in  which  you  are 
to  primarily  or  prim4  facie  look  at  Inclosure  Acts,  laid  down  P  It  seems  to 
me  there  has  been  such  a  rule  laid  down,  first  of  all  in  a  Court  of  Appeal, 
the  equivalent  court  to  this  court,  and  therefore  any  rule  laid  down  by 
them  would  be  binding  upon  us.  But  I  think  more.  I  think  that  a  rule 
laid  down,  as  a  mode  in  which  you  are  to  look  at  these  Inclosure  Acts,  has 
been  adopted  in  the  House  of  Lords  ;  and  you,  therefore,  have  a  rule  of 
construction  laid  down  with  regard  to  these  documents  in  the  House  of 
Lords,  and  we  are  bound  to  follow  that.  I  take  it  that  no  rule  has  been 
laid  down  to  this  effect,  that  where  words  are  clear,  you  are  not  to  construe 
them  according  to  their  clear  construction  and  obvious  intention.  But  a 
rule  has  been  laid  down,  when  there  are  words  used  in  such  documents 
which  are  capable  of  one  of  two  constructions  ;  and  I  think  that  the  rules 
laid  down  in  the  case  of  Bell  v.  Love  in  the  Court  of  Appeal  have  been 
adopted  in  the  House  of  Lords.  I  uke  the  rules  as  laid  down  by  my 
brother  Lindley  in  the  case  of  Bell  v.  Love,  It  seems  to  me  that  the  rules 
laid  down  by  him  in  his  judgment  in  that  case  are  rules  which  are  really 
adopted  by  Lord  Justice  Baggallay  in  his  judgment  in  the  same  case  ;  but 
I  do  not  think  that  in  his  judgment  you  will  find  the  rules  laid  down  as 
rules  of  construction  so  obviously  as  they  are  by  my  brother  Lindley. 
Now  in  Bell  v.  Love,  in  lOih  Queen's  Bench  Division,  at  pages  668  and 
569,  my  brother  Lindley  ppeaks  of  all  the  casep,  Eowbotham  v.  Wilson^ 
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Smith  y.  Darby  (which  has  been  quoted  to  as),  The  Duke  of  Bucdeuch  r. 
Wakefield^  and  Hext  t.  Gill  and  Others  ;  and  then  he  says  :  "  Theae  cases 
appear  to  me  to  establish  two  propositions,  tiz.,  first,  that  an  Inclosare 
Act  is  not  to  be  construed  so  as  to  allow  the  lord  of  the  manor  to  let  down 
the  surface  of  allotments  by  working  mines  under  them,  unless  the  lan- 
guage of  the  Act  is  clearly  and  unmistakably  to  that  effect."  There  is  a 
rule  of  construction.  It  is  not  to  be  construed  so  as  to  allow  the  lord  of 
the  manor  to  let  down  the  surface  of  allotments  by  working  mines  under 
them  unless  the  language  of  the  Act  is  clearly  and  unmistakably  to  that 
effect,  Then  his  second  rule  is,  '^  That  the  absence  of  all  provision  for 
compensation  for  injury  sustained  by  letting  down  the  surface  tends 
strongly  to  indicate  that  the  Legislature  did  not  intend  by  general  words 
to  reserve  to  or  confer  upon  the  lord  of  the  manor  the  right  to  work  his 
mines  so  as  to  let  the  surface  down."  That  is  a  negative  proposition,  that 
the  absence  of  all  provision  tends  strongly  to  show  that  the  intention 
was  that  he  was  not  to  be  allowed  to  let  down  the  surface  without  paying 
for  it. 

Now  it  is  clear  that,  with  regard  to  those  two  propositions,  neither  of 
them  negatives  what  I  have  said  before,  that,  if  there  were  clear  words 
giving  to  the  lord  the  power  to  let  down  the  surface  without  payment  of 
compensation,  although  there  is  no  compensation  at  all  given,  the  Court  is 
bound  to  give  effect  to  the  clear  words.  That  is  quite  consistent  with 
both  those  propositions.  But  if  the  words  are  not  clear,  to  the  effect  that 
the  lord  can  let  down  the  surface  without  paying  compensation, — if  they 
are  capable  of  two  construction p, — then  this  question  of  whether  there  is 
or  is  not  compensation  becomes  a  very  material  indication,  that  is,  it 
becomes  a  very  material  context.  Now  recollect,  those  propositions  were 
laid  down  in  Bell  v.  Love  in  order  to  consider  whether  that  case  was 
governed  by  The  Duke  of  BuccUtich  v.  Wakefield  or  not ;  and  they  were 
applied  in  this  way,  that,  although  the  words  in  Bell  v.  Love  were  very 
large  words, — quite  large  enough  to  give  to  the  lord  the  power  of  working 
tbe  mines  so  as  to  let  down  the  surface  without  paying  compensation, — 
yet  it  was  consistent  with  them  that  he  was  not  to  let  down  the  surface, 
and  then  the  fact  of  there  being  no  compensation  to  the  person  whose 
land,  or  to  any  persons  whose  land,  was  let  down,  authorized  the  Court  or 
required  the  Court  to  say  that  the  generality  of  the  words  was  to  be  oon- 
Btrued,  not  in  their  larger  sense,  but  in  a  limited  sense.  As  it  seems  to 
me,  those  rules  were  adopted  by  the  House  of  Lords  ;  and  this  question  of 
the  effect  of  the  absence  of  compensation,  or  the  presence  of  compensation, 
was  distinctly  alluded  to  by  each  of  the  noble  lords  who  gave  judgment, 
— ^very  particularly  by  Lord  Watson,  where,  alluding  to  the  case  of  Hext  v. 
Gillf  be  adopted  and  approved  of  what  had  been  said  by  Lord  Justice 
Hellish  in  Hext  v.  Gill,  which  was  to  this  effect — ^that  in  the  Duke  of 
Buccleuch's  case  (in  which,  as  has  been  pointed  out  by  Mr.  Rigby,  the 
words  were  nearly  as  large  as  they  could  be,  nearly  as  large  as  those 
which  are  here  present  to-daji  but  not  quite  so  large)  that,  although  those 
words  were  so  extremely  large,  yet,  he  says,  if  the  Court  in  that  case,  or  if 
the  House  of  Lords  in  that  case,  had  not  found  there  was  compensation, 
his  view  was  that  the  decision  would  have  been  the  other  way,  and  that 
the  words,  although  so  large,  and  in  one  sense  so  clear,  would  have  been 
construed  to  a  limited  extent  only.    Lord  Watson  sayp,  I  adopt  that  view 
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of  Lord  Jastice  Mellish.  In  my  opinioD,  the  other  judges  in  the  Hoose  of 
Lords  took  the  game  Tiew. 

Now  we  mnst  see  how  we  are  to  apply  the  rales  laid  down  in  that  case 
to  the  present.  It  is  said  here,  and  argned  by  Mr.  Rigby,  that,  even  if 
there  had  been  no  compensation  given  in  this  case,  the  words  used  in  the 
paragraph  or  section  (on  pages  58  and  59)  are  so  clear  and  so  strong  that^ 
even  thongh  there  was  no  compensation  given  to  all,  they  would  show 
clearly  that  the  Bishop  had  reserved  to  himself  the  right  of  working  his 
mines  so  as  to  let  down  the  surface  without  paying  any  compensation.  It 
is  true  that  the  words  are  extremely  strong.  In  the  first  place,  yon  have^ 
without  reading  the  whole  of  it,  the  words  that  he  reserves  to  himself  "all 
royalties  jurisdictions  matters  and  things  whatsoever  to  the  said  manor  or 
to  the  lord  thereof  for  the  time  being  incident,  belonging  or  appertaining, 
other  than  and  except  sueh  common  right  as  could  or  might  be  claimed 
by  him  or  them  as  owner  or  owners  of  the  soil  and  inheritance  of  the  said 
moors  or  commons,  in  as  full  ample  and  beneficial  a  manner  to  all  intents 
and  purposes  as  he  or  they  could  or  might  have  held  or  enjoyed  the 
same  if  this  Act  had  not  been  made."  Now,  if  reliance  were  placed  on 
those  words  alone,  and  there  was  no  compensation  clause,  I  think  it  has 
been  held  clearly  that  they  must  have  a  limited  construotion.  But  it  goes 
on,  '*  And  also  that  the  said  Lord  Bishop  of  Durham  and  his  saccesflora 
end  his  and  their  lessee  and  lessees  and  assigns  shall  and  may  from  time 
to  time  and  at  all  times  hereafter  have  hold  work  and  enjoy  all  mines 
minerals  and  quarries  of  what  nature  or  kind  soever  lying  and  bein^ 
within  or  under  the  said  moors  or  commons  intended  to  be  divided  and 
allotted  as  aforesaid  together  with  all  convenient  and  necessary  ways  ** 
and  so  on,  "  or  any  part  thereof  not  only  before  but  also  at  all  times  i^ter 
the  same  shall  be  divided  in  pursuance  and  by  virtue  of  this  Act,  and  fall 
and  free  liberty  at  all  times  hereafter  of  making  laying  repairing  and 
using  any  new  road "  and  so  on  "  which  shall  be  made,  and  to  do  eveiy 
other  act  which  shall  be  necessary  **  and  so  on  ;  and  then  of  making  pits 
and  shafts,  and  a  great  many  other  things.  Now  you  come  to  the  words 
^  as  fully  and  freely  as  he  or  they  might  or  could  have  held  used  and 
enjoyed  the  same  in  case  this  Act  had  not  been  made."  If  the  Act  had 
not  been  made,  he  could  have  done  all  these  things  without  paying  any 
compensation  at  all,  because  he  was  the  owner  of  the  whole. 

Now,  after  the  Act  was  made,  the  allottees  had  become  freeholders,  and 
nnless  we  can  find  something  in  this  to  say  that  they  are  not  to  have  the 
right  to  have  the  surface  unmolested,  they  are  to  have  it  unmolested. 
'  Would  those  words,  if  they  had  stopped  there,  have  been  sufficient  to  take 

that  away  from  these  allotteep,  the  owners  of  all  the  land  except  the  mines? 
I  myself  hardly  think  so.  They  are  to  enjoy  the  same  as  if  the  Act  had 
not  been  made  ;  but  it  goeB  on,  that  they  are  to  have  it  in  the  same  way 
as  if  the  Act  had  not  been  passed,  '*  and  that  without  paying  any  damages 
or  making  any  satisfaction  for  so  doing."  That  is  to  say,  everything  which 
it  is  here  said  the  lord  may  do  notwithstanding  the  property  in  the  surface 
land,  and,  I  should  say,  the  property  in  all  the  land  except  the  mines,  has 
passed  to  the  allottees  so  that  they  are  become  the  legal  owners  of  it,  not- 
withstanding that,  all  these  things  which  he  is  allowed  to  do,  which  he  has 
reserved  to  himself  the  right  to  do,  he  may  do  as  if  the  Act  had  not  been 
made,  "  and  that  without  paying  any  damages  or  making  any  satisfaotioa 
for  so  doing.'' 
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« 

Now  there  was  considerable  donbt  at  first,  whether  those  words  applied 
'to  the  whole  of  the  sectioD,  whether  both  those  last  phrases  applied  to  all 
•the  things  in  that  section,  or  only  to  a  part  of  them  ;  bnt  when  yon  come 
to  the  compensation  sections,  they  are  introdaced  by  a  recital  of  what,  in 
the  Tiew  of  the  Legislature,  the  Legislature  itself  had  jastdone  by  the  pre- 
•oeding  section.    It  is  a  recital  by  the  Legislature  of  what  they  themselyea 
said  that  they  had  already  jast  done  in  the  Act.  What  is  it  that  they  say  P 
"^  And  whereas  great  iuoonTeniences  may  happen  and  damage  be  done  to 
particnlar  persons''  (what  persons?    Clearly  the  allottees,  that  is,  par- 
ticular allottees),  '* by  reason  of  searching  for  "  (that  is  one),  '^  winning** 
{that  is  another),  *'  and  working  "  (that  is  another)  "  the  said  mines  and 
qnanies  within  and  under  their  respective  allotments."    Now  there  were 
two  sets  of  allotments  which  they  immediately  specify,  that  is,  not  only  of 
"the  more  improyable  parts  of  the  moor,  bnt  also  of  the  less  improvable 
•parts  of  the  moor.    Then  it  is  to  be  done  to  particular  persons  ^  by  the 
'said  Lord  Bishop  of  Durham  and  his  successors  withont  paying  any 
-damages  or  making  any  satisfaction  for  so  doing."  So  that  it  is  "  Whereas 
great  inconyeniences  may  happen,  by  the  Bishop  doing  these  things  without 
^ying  any  damages  or  making  any  satisfaction  for  so  doing."    What  are 
4bo8e  things  ?    Searching  first,  winning  second,  working  third.    Therefore 
it  wap,  "  Whereas  great  inconveniences  may  happen  and  damage  be  done 
to  particular  allottees  by  working  the  mines  and  quarries  without  paying 
any  damages  or  making  any  satisfaction  for  so  doing.*'    That  it  is  what 
the  Legislature  declares  they  have  done  by  the  section  which  they  have 
just  passed.    How  have  they  done  that  by  that  section?    It  can  only  be 
•by  these  words,  that  they  may  do  these  things  *^  as  fully  and  freely  as  they 
might  or  could  have  held  used  and  enjoyed  the  same  in  case  this  Act  had 
•not  been  passed,  and  that  without  paying  any  damage  or  making  any 
catisfaction  for  so  doing."   That  shows  that  the  Legislature  itself  intended 
•those  Acts  to  apply  to  everything  which  is  mentioned  in  the  section  on 
page  58,  and  among  other  things  to  the  Bishop  owning,  working,  and  enjoy- 
ing all  the  mines.    Therefore  there  is  by  the  Legislature  an  interpretation 
•of  their  own  section  which  says,  that  by  the  section  on  pages  58  and  59 
there  was  given  to  the  Bishop  a  power  to  work  the  mines  as  if  the  Act 
bad  not  been  passed,  that  is  to  say,  to  work  the  mines  as  if  he  was  still  the 
owner  of  the  whole,  and  that  without  paying  any  damage  or  making  any 
Aatis^tion  for  so  doing. 

Now,  if  there  were  no  compensation  clause,  would  that  be  such  an  indicia 
tion  as  would  show  that  they  intended  that  he  might  work  the  mines 
without  paying  anything  for  letting  down  the  surface  ?  I  do  not  think  it 
oecessary  to  determine  that  question.  I  have  great  difficulty  in  saying 
that  that  won  Id  not  of  itself  do  without  any  compensation  at  all.  I  have 
^reat  difficulty  in  saying  that  that  is  not  so  clear  that,  even  if  there  had 
i>een  no  compensation  at  all  given,  that  would  not  have  shown  that  he 
might  let  down  the  surface, — that  is,  work  the  mines  ;  and  in  cases  that 
have  been  pointed  out  during  the  argument  all  he  would  or  might  do 
onder  certain  allotments  would  be  to  work  the  mines  under  them.  It  is 
said  that  at  all  events  a  most  probable  effect  of  working  in  that  way  would 
be  to  let  down  the  surface,  if  he  worked  them  as  he  might  have  done,  being 
the  sole  owner  of  the  whole — that  ip,  worked  them  without  leaving  any 
props.  If  he  did,  that  would  let  down  the  surface,  and  there  it  is  plaftily— 
that  he  is  to  work  the  mines  and  pay  no  compensation  at  all,  that  is,  for 
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working  them  and  letting  down  the  surface.  I  should  be  inclined  verj 
mnch  to  say  that  this  is  strong  enough  without  the  compensation. 

But  then  you  come  to  the  compensation  clause,  and  what  do  you  find  ? 
You  find  that  the  Legislature  has  in  respect  of  the  working  of  the  mines 
given  oompensation.  It  has  given  compensation  for  the  working  of  the 
mines.  Bat  it  is  said,  it  is  not  full  compensation.  Is  it  not  what 
the  Legislature  has  considered  full  oompensation  P  The  Legislature  says 
that  for  damage  done  by  the  working  of  the  mines,  which  one  would 
suppose  naturally  includes  all  damage  done  by  the  working  of  the 
mines,  which  I  should  say  certainly  includes  the  damage  which  is  almost 
inevitably  the  only  damage  that  can  be  done  by  merely  working  the  mines, 
they  have  given  a  compensation.  When  the  Legislature  gives  compensa- 
tion in  respect  of  all  that  has  been  done,  it  seems  to  me  that  the  Legislature 
meant  that  to  be  full  compensation.  If  they  give  you  compensation  for 
only  part  of  the  damage  that  is  done  to  you,  that  is  not  full  compensation. 
But  if  they  give  you  compensation  for  all  the  damage,  whether  you  think 
that  compensation  is  adequate  or  not  seems  to  me  to  be  not  the  queaUon. 
The  Legislature  has  thought  that  that  is  full  oompensation,  that  is  to  say, 
it  is  compensation  for  the  whole  injury,  and  is  fall  compensation.  In  this 
case,  therefore,  you  have  the  words  very  strong  indeed,  almost  strong 
enough  to  carry  the  matter  without  there  being  compensation,  but  certainly 
absolutely  strong  enough  to  carry  it  if  you  are  to  give  them  their  natural 
interpretation  ;  and  the  cases  seem  to  me  to  show  that,  where  there  is  com- 
pensation given,  you  are  to  construe  the  large  words  which  precede  that  com- 
pensation, and  which  give  powers  to  the  original  owner  of  the  land,  in  their 
ordinary  sense.  That  seems  to  me  to  be  the  result  of  the  judgment  of  the 
House  of  Lords  in  Bell  v.  Love*  The  moment  the  fetter  is  taken  away 
which  is  put  upon  the  constraotion  by  reason  of  there  being  an  absence  of 
compensation,  and  there  is  compensation,  you  must  go  back  and  construe 
the  words  according  to  their  ordinary  and  therefore  their  large  significa- 
tion ;  and  that  will  oblige  us  here  to  say  that  the  Bishop  had  reBerved  to 
himself,  as  I  said  might  almost  be  naturally  expected  he  would,  consider- 
ing his  circumstances  and  those  of  the  commoners  at  the  time  at  which 
this  Act  was  passed,  unlimited  power  of  working  his  mines  as  he 
thought  fit. 

Now  the  case  of  Bell  v.  Love  seems  to  me  really  an  authority  in  favoar 
of  that  construction,  because  the  whole  case  was  an  effort,  a  strong  effort^ 
and  in  my  judgment  a  right  effort,  adopted  by  the  House  of  Lords  to 
control  the  large  words  in  that  case  by  reason  of  there  being  no  oompensa- 
tion clause.  They  construed  what  was  some  oompensation  to  somebody  to 
be  no  compensation  whatever  to  the  person  whose  land  might  have  been 
affected  by  the  working  of  the  mines  ;  and  it  is  only  because  there  was  no 
oompensation  clause  in  that  case,  as  they  came  to  the  conclusion  that  there 
was  not,  that  they  distinguished  it  from  the  Duke  of  Bnccleuch's  case.  If 
that  were  the  only  thing  which  could  distinguish  it  from  the  Duke  of 
Bucdench'd  case,  inasmuch  as  there  is  here  a  compensation  clause,  the 
reason  for  distinguishing  BeU  v.  Love  from  the  Duke  of  Buocleuch's  case 
has  fallen  to  the  ground.  The  case  comes  within  the  rule,  therefore,  which 
was  applied  in  the  Duke  of  Bucoleuoh's  case,  that  rule  being,  as  I  say,, 
that  the  moment  you  find  the  oompensation  clause,  the  fetter  whioh  had 
been*  put  upon  the  Courts  as  to  construing  the  large  words  is  taken  away^ 
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and  joa  must  construe  the  large  words  according  to  their  ordinary  effect. 
That  fetter  is  off  here.  We  are  bound  to  construe  the  words  of  the  section 
on  page  58  according  to  the  ordinary  meaning  of  the  large  words  there 
used  ;  and  those  large  words  enact  and  conclude  this,  that  the  Bishop  had 
a  right  to  work  the  mines  so  as  to  produce  damage  to  the  surface  and  so 
as  to  let  down  the  surface  and  thereby  injure  any  particular  allottee,  but 
that  he  was  entitled  to  do  that  without  paying  any  compensation  whatever. 
Therefore  I  cannot  agree  with  the  decision  of  the  Divisional  Court,  and  I 
think  that  this  appeal  ought  to  be  allowed,  and  that  our  judgment  ought 
to  be  the  contrary  of  what  was  there  given. 

LoBD  Justice  Lindlet  :  I  have  come  to  the  same  conclusion.  The  prin- 
ciples applicable  to  this  case  are  those  which  were  laid  down  in  Bell  v. 
Love,  That  was  three  times  argued,  and  there  was  no  difference  of  opinion 
between  the  judges  before  whom  it  came.  It  was  first  argued  before  Mr. 
Justice  Manisty  and  Mr.  Justice  Williams  ;  and  Mr.  Justice  Manisty,  in  a 
judgment  which  I  recollect  (I  do  not  know  whether  it  is  reported),  pointed 
out  that  upon  the  true  construction  of  that  Act  there  was  no  right  to  let 
down  the  surface  of  the  allottees.  The  case  was  argued  before  this  Court 
of  Appeal,  and  when  the  arguments  were  finished,  time  was  taken  to  look 
into  the  authorities  ;  and  the  result  of  that  will  be  found  in  the  report  of 
the  judgment  of  this  Court  in  10th  Queen's  Bench  Division.  This  Court 
took  the  same  view  as  Mr.  Justice  Manisty,  that  upon  the  true  construotion 
of  the  In  closure  Act  then  before  the  Court  there  was  no  right  to  let  down 
the  surface.  Then  the  case  went  to  the  House  of  Lords.  The  House  of  Lords 
took  the  same  view,  and  so  far  as  I  can  discover  adopted  the  same  prin- 
ciple which  had  guided  all  of  us.  The  cardinal  principle  is,  to  put  the  true 
construction  on  the  Act  with  which  you  have  to  deal.  That,  of  course,  is 
a  very  general  proposition  ;  and  these  Inclosure  Acts  have  been  examined 
and  discussed  so  often  that  there  may  be  said  to  be  now  some  subordinate 
rules  to  assist  one  in  arriving  at  a  true  construction.  But  after  all  one 
must  not  lose  sight  of  the  fact,  that  their  true  construction  is  what  we 
must  get  at  in  each  particular  case. 

Now  in  Bell  v.  Lcve  the  case  was  very  forcibly  argued  by  the  present  Lord 
Herschell  in  this  way.  The  Inclosure  Act  there  was  a  Durham  Inclosure 
Act.  The  manors  belonged  to  the  Dean  and  Chapter,  and  they  were  only 
valuable  because  of  the  minerals.  The  whole  value  of  the  land  at  the  time 
of  the  enclosure  rested  in  the  minerals.  The  surface  price  was  practically 
nil.  And  his  contention  was,  and  the  contention  which  did  not  prevail 
wa?,  that,  having  regard  to  the  rights  of  lords  of  manors  in  the  north,  to  a 
great  mineral  common  like  this,  the  rights  of  the  lord  were  preserved  even 
as  against  the  allottees  to  the  full  extent  to  which  they  mighc  have  been 
exercised  against  the  commoners  ;  and,  whereas  before  that  Inclosure  Act 
the  lords  of  the  manor  might  have  worked  out  all  the  minerals  and  let 
down  the  whole  surface  without  making  compensation  to  anybody, 
provided  only  they  left  common  enough  for  the  commoners,  so  it  was 
argued  that  the  lords  of  the  manor  had  the  right  to  work  the  minerals  as 
against  the  allottees  and  let  the  land  down  without  making  any  compensa- 
tion, because  of  the  words  in  the  Inclosure  Act  "in  as  ample  a  manner'' 
and  so  on  '*  as  before."  That  was  the  argument  addressed  to  the  Court. 
It  was  pointed  out  in  answer  to  that,  that  you  cannot  construe  the  words 
"  in  as  ample  a  manner  "  in  an  Inclosure  Act  of  that  kind  perfectly  lite- 
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rally.  Before  the  Act,  the  lord  of  the  manor  lets  down  the  surface  and 
makes  no  compensation.  WhyP  Because  nobody  is  injured.  But  the 
moment  you  come  to  allot  the  surface,  and  he  lets  down  the  surface,  Bome* 
body  is  injured.  That  was  the  whole  oontroyersy.  Is  he  then  to  make 
compeuRation  to  the  allottees  who  are  injured,  or  is  he  to  be  relieved  from 
all  liability  to  damage  in  that  respect  because  of  the  words  which  I  have 
mentioned  P  It  was  held  by  all  the  Courts  that,  notwithstanding  those 
words  ^  in  as  ample  a  manner,''  the  lords  of  the  manor  would  hare  no  right 
to  let  down  the  surface  of  the  allotments,  unless  the  right  so  to  do  oould 
be  found  conferred  upon  him  or  expressly  or  necessarily  implied  in  the 
Act  of  Parliament  which  authorized  the  enclosure. 

Now  in  Bell  t.  Love,  there  was  no  possibility  whatever  of  any  iatention 

to  leave  or  to  confer  rights  upon  the  lord  of  the  manor,  or  ^  preserve  to 

him  the  right,  of  letting  down  the  surface  without  paying  damage  whea 

damage  was  sustained  ;  and  the  question  is  whether  in  this  Act  we  can 

find  any  intention  that  that  should  he  done  P    Now  on  looking  through. 

this  Act,  as  of  course  one  must,  from  first  to  last,  we  have  here  certain 

provisions  which  strike  one  at  the  outset  as  remarkable.    We  have  here 

language  which  goes  far  beyond  any  Inclosure  Act  on  which  the  Court 

acted  in  Bell  v.  Love.    We  have  here,  not  only  a  mere  reservation  of  mines 

in  general  wordp,  as  in  Bell  v.  Love,  we  have  here  not  only  the  words  "  in 

as  fall  and  ample  a  manner  as  before,*'  but  we  have  the  very  striking 

words,  "  without  paying  any  damage  for  what  he  may  do  in  the  exercise 

of  the  powers  conferred  upon  him  "  ;  and,  in  order  to  remove  any  doubt  as 

to  the  meaning  of  that  very  remarkable  language,  we  have  the  preamble 

to  the  compensation  clause,  which  shows  that  the  Legislature  not  only  knew 

what  it  was  about,  but  was  thinking  about  what  it  was  about.    If  we  look  at 

those  two  clauses,  which  are  the  governing  clauses,  on  pages  58  and  59, 

there  will  be  found  an  enumeration  of  rights  conferred  upon  the  lords  of 

the  manor.    I  say  conferred — preserved,  if  you  like — but  they  are  nothing 

but  general  words.    They  are  divisible  into  five  groups.     Passing  over  the 

reservation  of  the  right  of  the  lord  to  royalties,  which  is  immaterial,  we 

first  come  to  a  group  of  words  which  relate  to  the  working  of  the  mines 

and  the  quarries.    That  group  occupies  the  whole  of  page  58.    It  is  enacted 

that  the  Bishop  of  Durham,  his  successors,  and  so  on,  "  shall  and  may  from 

time  to  time  and  at  all  times  hereafter  have  hold  work  and  enjoy  all 

mines  minerals  and  quarries  of  what  nature  or  kind  soever  lying  and 

being  within  or  under  the  paid  moors  "  to  be  enclosed.    That  is  a  grant  to 

him  of  the  mines  and  minerals.    The  words  "  to  have  and  to  hold "  are 

ample  for  the  purpose.    It  is  not  implied,  but  express.    So  there  is  an 

enactment  that  he  is  to  be  at  liberty  or  have  power  to  work  and  enjoy. 

Then  follow  a  mass  of  words  about  convenient  and  necessary  wajrs,  and 

liberty  to  make  roadR,  and  so  on,  and  for  that  purpose  to  remove  fences 

and  obstructions,  and  so  on,  and  do  every  other  thing  which  will  be 

necessary  to  be  done  for  the  purposes  aforesaid,  and  of  searching  for 

draining  winning  and  working  the  said  mines  and  minerals.    Those  are 

one  group.    Now  we  come  to  another  group,  which  is  much  shorter,  and 

which  relates  to  leading  away  the  coals  and  minerals  when  got.    Then 

there  is  a  small  group  on  page  59,  about  making  pits  and  putting  up 

buildings  and  so  on,  and  erecting  fire  engines  and  other  engines  and 

buildings.    Then  oomes  another  gproup,  about  removing  the  things  he  has 
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pot  up.  And  then  at  the  end  oome  the  words,  *'  as  fully  and  freely  as  he 
or  they  might  or  oould  have  held  used  and  enjoyed  the  same  in  case  this 
Act  had  not  heen  made,  and  that  without  paying  any  damages  or  making 
any  satiBfaotion  for  so  doing.*'  It  appears  to  me  perfectly  impossible  to 
read  those  words  without  seeing  that  what  was  meant  was,  and  what  the 
parties  had  present  to  their  minds  wap,  that  the  mines  should  be  reserved 
to  the  Bishop,  and  that  he  should  be  at  liberty  to  work  them  and  exercise 
all  these  powers  which  are  there  enumerated  without  paying  any  damage 
or  making  any  satisfaction.  How  oan  it  be  said  in  the  face  of  that  that 
there  is  no  implied  power  to  let  down  the  surface  P  I  cannot  conceive  how 
these  powers  are  to  be  exercised  in  a  business  point  of  view  without  risk, 
at  all  events,  of  letting  down  the  surface  ? 

Now,  to  remove  all  doubt  about  it,  ivhen  we  come  to  the  compensation 
clause,  which  we  find  on  page  (K),  we  find  a  very  remarkable  thing.  We 
find  it  stated,  "And  whereas  great  inconveniences  may  happen  and  damage 
be  done  to  particular  persons  by  reason  of  searching  for  winning  and 
working  the  said  mines  and  quarries  within  and  under  their  respective 
allotments  "  by  the  Bishop  without  paying  any  damage — the  very  thing  is 
contemplated — the  very  inconveniences  which  may  arise  are  foreseen  and 
provided  for,  and  it  appears  to  me  that  we  cannot  in  the  face  of  this  Act 
come  to  the  conclusion  that  there  is  not  an  express  and  rlear  intention  to 
confer  upon  the  mineral  owner  the  right  to  let  down  the  surface  in  the 
course  of  working  his  mines  without  paying  any  damage. 

Mr.  Wood  has  struggled  with  the  words  and  asked  us  to  hold  that  this 
is  confined  to  damage  short  of  letting  down  the  surface  —  other 
damages,  surface  damages  by  putting  things  on  or  taking  things  o£r, 
and  so  on.  But  I  cannot  so  read  the  words.  It  is  really  impossible  if 
you  look  at  them.  As  a  practical  question,  it  is  impossible  to  see  what 
damage  you  could  do  to  the  surface  in  the  ordinary  course  of  working  a 
mine  under  it  except  by  letting  it  down.  You  may  in  addition  do  other 
damage.  You  may  put  buildings  or  heaps  of  coal  or  waste  and  so  on  ;  but 
those  are  all  additions,  which  are  expressly  referred  to.  In  addition  to  all 
that  kind  of  damage  which  may  be  done  by  removing  fences  and 
putting  obstructions  and  things  on  the  surface,  there  is  the  damage  con- 
templated of  injuring  the  allotments  by  working  the  mines  under  them. 
I  do  not  know  how  in  practice  you  can  do  that,  except  by  letting  the 
surface  down  ;  and  yet,  whatever  the  injury  may  be,  however  it  may  be 
caused,  jou  are  told  here  that  the  Bishop  is  to  be  at  liberty  to  do  it 
without  paying  any  damage  for  so  doing.  It  is  impossible  I  think  to  say, 
in  the  face  of  language  so  clear  as  this,  that  the  Legislature  never  thought 
about  surface  support.  It  may  be  true,  and  my  own  impression  is  that  it 
is  true,  that  nobody  contemplated,  when  this  Act  of  Parliament  was  passed, 
that  there  would  be  any  building  to  any  great  extent  over  these  moors. 
For  anything  I  know,  there  is  not  now.  I  do  not  know  how  that  may  be. 
It  may  be  true  that  they  never  thought  of  the  consequence  of  erecting 
houses,  but  that  they  did  think  about  the  consequence  of  letting  down  the 
surface  is  plain  from  the  language  used. 

Now,  if  we  pass  on,  we  find  this, — that,  having  contemplated  the  letting 
down  of  the  surface,  and  having  contemplated  the  great  inconveniences 
which  may  arise,  not  necessarily,  but  which  may  arise  in  case  the  surface 
is  let  down  and  damage  sustained,  the  Act  of  Parliament  goes  on  to  pro- 
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vide  a  particular  method  of  compensation  for  each  damage  ;  and  speaking^ 
roughly,  the  method  is  this.  There  is  a  minimum  of  300  acres,  and  a 
maximum  of  500  acres,  to  be  reserved  by  the  Inclosure  Commissioners. 
Those  ocres  are  to  be  vested  in  the  justicos.  They  are  to  have  liberty  to 
let  the  land  so  allotted  to  them,  and  out  of  the  rents  they  are  to  pay  com- 
pensation, and  then,  if  those  rents  are  insufficient  in  any  one  year,  there  is 
to  be  a  rate  upon  all  the  allottees  to  make  up  what  is  wanted  for  the  pnr* 
pose  of  compensating  those  to  whom  damage  has  been  done.  That  is  the 
theory  and  scope  of  the  Act.  Whether  that  compensation  clause  is  ade- 
quate if  jou  happen  to  have  land  oorered  with  buildings,  I  do  not  know.  I 
should  think  not,  and  it  may  be  that  the  compensation  clause  is  deficient 
in  that  respect.  That  is  possible.  I  do  not  know  how  that  may  be  at  all. 
But,  be  that  as  it  may,  what  we  have  to  get  at  is  this, — to  see  whether  the 
Legislature  did  reserve  to  the  Bisho[>,  or  confer  upon  him,  the  right  to  let 
down  the  surface  without  paying  any  damages  for  so  doing.  It  appears  to- 
me, I  confess,  in  the  face  of  this  language  impossible  to  deny  that  the 
Legislature  has  clearly  conferred  that  upon  him. 

That  disposes  of  this  case.    I  am  unable  to  agree  with  the  view  taken- 
by  the  Court  below.    I  think  Mr.  Justice  Cave  did  not  attach  sufficient^ 
weight  to  what  1  >rds  of  the  manor  can  do  with  respect  to  minerals  ;  and  I 
think  Mr.  Justice  Smith  has  attached  too  much  importance  to  the  fact,  if 
it  be  a  fact,  that  the  compensation  clause  is  inadequate  to  provide  for  cases 
which  were  never  foreseen.     It  seems  to  have  been  amply  adeqnate  to  pro^ 
vide  for  cases  which  were  contemplated,  that  is  to  say,  the  letting  down  of 
the  surface  whilst  the  land  was  sgricultural  land.    It  may  be  that  it  ia- 
unjust  or  will  work  roughly,  and  perhaps  harshly,  when  you  come  to  apply 
it  to  cases  (if  there  be  such)  in  which  these  allotments  are  covered  with 
buildings.    I  do  not  know  how  that  may  be.    It  does  not  affect  the  ques- 
tion about  letting  down  the  snrface.    In  Bell  v.  Love  there  was  no  indica- 
tion of  intention  that  the  surface  should  be  let  down  without  paying  for 
the  damage.  Here  the  language  is,  that  it  may  be  let  down  without  payings 
any  damage  for  so  doing. 

Lord  Justice  Lopes  :  I  quite  agree  with  an  observation  that  has  just- 
fallen  from  my  brother  Lindley,  namely,  that  I  do  not  think  Mr.  Justice 
Cave  attached  sufficient  importance  to  what  are  and  were  the  rights  of  a 
lord  of  the  manor  ;  and  it  seems  to  me  in  this  case  very  material  to  con-  • 
sider  what  the  position  of  the  Lord  Bishop  of  Durham  was  before  this  Act 
was  passed.    He  was  the  lord  of  the  manor  in  which  these  30,000  acres  of 
common  existed.    There  was  a  certain  number  of  commoners  who  had 
limited  rights  of  pasture  over  that  oommon,  but  the  soil  in  that  commoik 
belonged  absolutely  to  the  Lord  Bishop.    The  mimes  and  minerals  in  that- 
common  belonged  absolutely  to  the  Lord  Bishop,  and  he  had  a  right  to  win  • 
and  work  the  mines  under  these  30,0(M)  acres  and  to  let  down  the  surface 
to  any  extent  he  thought  fit,  provided  he  only  left  a  sufficiency  of  pasture  - 
for  the  commoners.  Now  that  was  the  position  of  things  before  the  passing 
of  this  Act.  What  the  rights  of  the  different  parties  were  after  the  passings 
of  this  Act,  depends  entirely  on  the  meaning  of  the  Act,  and  especially,  so « 
far  as  this  case  is  concerned,  on  the  meaning  of  the  provisions  that  are 
contained  on  pages  58,  59,  and  60  of  the  book  containing  the  Lanchester 
Act  which  has  been  handed  up  to  the  Court.    Now  it  has  been  said  by  the 
Appellant  that  a  right  is  conferred  on  the  Bishop  to  let  down  the  soil,  to  • 
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remore  the  support  of  the  sabjacent  soil.  It  is  said  on  the  other  hand  oa 
the  part  of  the  Respondents  that  the  only  right  which  is  conferred  is  a 
right  to  interfere  with  the  surface,  in  no  way  a  right  to  let  down  the  soil. 

Now  it  is  perfectly  clear  law  that  the  harden  of  making  out  a  right 
to  let  down  the  snrface  lies  here  upon  the  Appellant.  Unless  he  can  make 
out  that  right  clearly,  the  presumption  is  that  the  allottees,  the  owners  of 
the  freeholds,  hare  a  right  to  the  support  of  the  sabjacent  soil.  Now 
to  remove  this  presnmption  and  make  out  this  right  to  let  down  the  sub- 
jacent soil,  the  language  must  be  unequivocal,  whether  it  is  used  in  an 
agreement  or  deed  or  Act  of  Parliament.  Here  we  have  to  deal  with  an 
Act  of  Parliament ;  and  if  the  language  of  this  Act  of  Parliament  is  definite 
•and  unrqai vocal,  I  take  it  there  is  an  end  of  the  question.  I  mean  if  it  is 
•clear  and  definite  iu  this  way,  that  the  right  to  let  down  the  soil  was  in- 
tended to  be  conferred,  then  the  presumption  is  gone  and  the  right  to  let 
down  that  soil  is  beyond  all  question.  Again,  if  the  language  in  the  Act 
of  Parliament  is  large  and  general,  and  there  is  nothing  in  the  context  to 
confine  and  point  to  anything,  then  the  presumption  of  the  right  to  support 
prevail?.  If  on  the  other  hand  the  context  indicates  a  right  to  let  down 
the  surface,  and  indicates  that  that  right  was  intended,  then  effect  is  to  be 
given  to  the  general  words  and  the  presnmption  would  be  negatived.  To 
my  mind  the  language  iu  this  Act  of  Parliament  is  dear  and  unequivocal ; 
and  I  should  be  inclined  to  hold  myself  that,  if  there  had  been  no  com- 
pensation clause,  the  language  would  have  been  sufficiently  clear  to  have 
authorized  the  letting  down  of  the  soil.  The  words  of  the  section  on  page 
58  have  been  already  referred  to,  so  I  shall  only  refer  to  them  very  shortly. 
The  material  words  are  these :  ^^  The  said  Lord  Bishop  of  Darham  shall 
and  may  from  time  to  time  and  at  all  times  hereafter  have  hold  work  and 
enjoy  all  mines  minerals  and  quarries  of  what  nature  or  kind  soever  lying 
within  the  moors  or  commons  intended  to  be  divided."  Then  follow  a  large 
number  of  privileges  and  powers  about  which  I  shall  have  to  say  a  word 
presently  ;  and  then  the  section  takes  up  the  words  "  mines  minerals  and 
quarries  '*  in  this  way,  "  as  fully  and  freely  as  he  or  they  might  or  could 
have  had  held  used  and  enjoyed  the  same  in  case  this  Act  had  not  been 
made,  and  that  without  paying  any  damages  or  making  any  satisfaction 
for  so  doing."  I  yenture  to  say,  if  this  had  not  been  an  Act  of  Parlia- 
ment, or  if  it  had  not  been  some  legal  language  about  which  there  are 
cases  more  or  less  bearing  upon  that  language,  no  human  being  could  have 
for  a  moment  doubted  what  it  was  intended  by  the  Bishop  to  reserve  in 
this  case,  "  as  fully  and  freely  as  he  or  they  might  or  could  have  had 
held  used  or  enjoyed  the  same  if  this  Act  had  not  been  passed,  and  that 
without  paying  any  damages  or  making  any  satisfaction  for  so  doing." 
Before  the  Act  was  passed,  as  I  have  already  said,  he  had  a  perfect  right 
to  let  down  the  soil  to  any  extent,  provided  he  left  sufficient  for  the 
commoners.  Then,  not  only  does  it  say  *'  in  case  this  Act  had  not  been 
passed,"  but  "that  without  paying  any  damages  or  making  any  satisfac- 
tion for  so  doing "  ;  and  it  seems  to  me  that  the  ordinary  dear  and 
proper  meaning  to  put  upon  those  words  is,  that  he  was  to  be  at  liberty 
after  the  passing  of  this  Act  to  work  these  mines  and  Ut  down  the  surface 
in  BO  doing,  and  that  without  making  any  compensation  to  the  persons 
who  were  injured. 

Bat  the  case  does  not  stop  there,  because,  when  yon  come  to  the  com- 
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pensation  olaase,  the  oonstmotion  which  I  have  pat  on  the  words  in  the 
flection  on  page  58  seems  to  me  to  be  aooentnated  and  emphasized.  *^  And 
whereas  great  inconvenience  may  happen  and  damage  bd  done  to  particular 
persons  by  reason  of  searching  for  winning  and  working  the  said  mines 
and  quarries  within  and  under  their  respective  allotments,  not  only  of  the 
more  improvable  parts  of  the  said  moors  or  oommons,  bat  also  of  the  less 
improvable  parts  thereof  after  the  same  may  be  accepted  and  enclosed  by 
yirtue  of  this  Act  as  hereinafter  is  directed  and  provided,  by  the  said  Lord 
Bishop  of  Darham  and  his  successors  and  his  and  their  lessee  and  lessees 
and  assigns  without  paying  any  damage  or  making  any  satisfaction  for  so 
doing,  for  remedy  whereof  be  it  enacted  " — what  ?  That  upon  complaint 
and  application  of  any  person  or  persons  who  may  be  damnified  by  the 
working  of  the  mine^,  and  so  on.  Be  damnified  by  what  P  By  the  working 
of  the  mines.  It  is  very  diflSoult  to  understand  how  these  mines  could 
be  effectually  worked  without  a  letting  down  of  the  surface.  At  any  rate, 
it  seems  to  me  that  a  letting  down  of  the  surfiu^e  was  contemplated  and 
was  intended  by  this  Act  of  Parliament. 

With  regard  to  the  case  of  Love  v.  Bell^  co  my  mind  that  case  is  entirely 
distinct  from  the  present.  As  has  been  pointed  out  by  my  brother  Lindley, 
the  language  of  the  Act  of  Parliament  is  different.  We  find  there  no  such 
words  as  "  and  that  without  making  any  satisfaction  or  compensation."  We 
find  there,  moreover,  a  compensation  clause  very  different  from  the  com- 
pensation clause  in  this  case — a  compensation  provided  to  the  occupants  in 
respect,  it  was  thought  (and  rightly  thought,  I  think,  in  that  case),  of  not  a 
permanent  but  a  temporary  damage.  Here,  on  the  other  hand,  the 
compensation,  if  the  construction  I  place  upon  the  Act  is  the  correct  one, 
is  not  only  in  respect  of  the  temporary  damage,  but  of  permanent 
damage,  namely,  damage  in  letting  down  the  surface. 

It  may  be  said,  of  course,  that  the  compensation  provided  by  this  Act 
of  Parliament  is  inadequate.  However,  that,  it  appears  to  me,  is  nothing 
with  which  this  Court  has  to  do  ;  nor  am  I  prepared  to  say  that,  having 
regard  to  the  state  of  things  at  the  time  of  the  passing  of  the  Act,  it 
was  inadequate  ;  because  it  seems  to  me  that  it  was  never  then  con- 
templated that  large  portions,  if  any  portions,  of  this  moor  would  be 
used  for  the  purpose  of  having  buildings  erected  upon  it,  but  rather  it 
was  thought  that  it  would  be  used  for  grazing  purposes  subject  to  the 
rights  of  mining  which  are  so  amply  reserved  in  the  Act  of  Parliament, 
contemplating,  as  I  have  no  doubt,  the  letting  down  of  the  surface. 

I  think,  therefore,  this  appeal  should  be  allowed. 


CHAPTER  V. 


LEGALIZATION   OF  NUISANCES. 


Thx  term  nuisance  is  applied^  in  tbe  English  law^  indiscrimi-  Koiaanoe, 
natel J,  both  to  disturbances  of  an  easement  already  acquired^  and  ^^^* 
infringements  upon  the  natural  rights  of  property^  for  which  an 
action  can  be  sustained.  Strictly  speaking,  however^  the  term 
nuisance  should  be  confined  to  the  latter  class  of  injuries  only — 
those  acts  which,  though  originally  tortious,  as  infringing  the 
common  law  rights  of  property,  may  nevertheless,  in  process  of 
time,  confer  a  prescriptive  title  by  enjoyment.  This  distinction 
may  be  further  illustrated  by  considering,  that  when  the  matter  of 
complaint  is  the  disturbance  of  an  easement,  the  acts  done,  if 
allowed  to  be  continued  for  a  certain  period,  would  be  evidence 
to  show  that  no  easement  existed;  whereas,  in  the  case  of  a 
nuisance,  properly  so  called,  the  effect  of  a  similar  continuance 
will  be  evidence  of  a  right. 

Many  acts  done  upon  a  man^s  own  property,  which  are  in  their  Legaliiea 
nature  injurious  to  the  adjoining  land,  and  consequently  action-  ^  ™®' 
able  as  nuisances^  may  be  legalized  by  prescription.  Thus,  the 
right  not  to  receive  impure  air  is  an  incident  of  property,  and  for 
any  interference  with  this  right  an  action  may  be  maintained  ;  but 
by  an  easement  acquired  by  his  neighbour,  a  man  may,  it  appears, 
be  compelled  to  receive  the  air  from  him  in  a  corrupted  state,  as 
by  the  admixture  of  smoke  or  noisome  smells,  or  to  submit  to 
noises  caused  by  the  carryiug  on  of  certain  trades.  Thus,  too, 
with  regard  to  flowing  water,  the  right  not  to  have  impure  water 
discharged  on  a  man's  land  is  one  of  the  ordinary  rights  of 
property;  the  infringement  of  which  can  only  be  justified  by  an 
easement  previously  acquired  by  the  party  so  discharging  it. 

Thus,  it  is  said  in  Yiner's  Abridg.  (a),  that  an  ancient  brew- 
house,  though  erected  in  Fleet  Street  or  Cheapside,  is  not  a 
nuisance.     Soj  it  seems  that  an  ancient  user  may  be  a  justifica* 

(a)  KiiiBanoe,Q. 
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legalized  by 

time. 


t 


V 

From  wNit 
period  time 


tion  for  tlie  exercise  of  a  noisy  (a)  or  offensive  trade  {b),  or  for 
discharging  water  in  an  impure  state  apon  the  adjoining  land  (c) 
[or  for  polluting  a  stream  (d).] 

In  Bliss  V.  Eall,  Tindal,  C.  J.,  says,  *'  The  plaintiff  came  to  his 
house  clothed  with  all  the  rights  appurtenant  to  it;  one  of  which, 
at  the  common  law^  is  a  right  to  wholesome  untainted  air^  unless 
the  business  which  creates  the  nuisance  has  been  carried  on  there 
for  ao  great  a  length  of  time  that  the  law  will  presume  a  grant 
from  his  neighbours  in  favour  of  the  party  who  causes  it/' 

"  Twenty  years'  user/'  said  Park,  J.,  "  would  legalize  the 
nuisance.^' 

[Bat,  until  a  nuisance  arises,  no  one  can  complain.  And 
therefore  a  right  to  carry  on  an  offensive  trade,  or  to  pollute 


there 


^^^^^  wSftr  with  sewage,  is  not  acquired  merely  by  having  carried  on 
^^he  trade  or  having  drained  into  the  water  for  twenty  years;  bat 
it  must  be  shown  that  the  air  over  the  plaintiff's  land,  or  the 
water  to  which  he  is  entitled,  has  been  corrupted  for  that 
period  (e),  and  corrupted  to  the  extent  of  the  right  claimed  (f) 
and  so  as  to  be  actionable  or  preventible  by  the  plaintiff  or  his 
predecessors  (g). 

There  can  be  no  prescription  to  make  a  common  nuisance, 
which  is  a  prejudice  to  all  people,  because  it  cannot  have  a  lawful 
beginning,  by  licence  or  otherwise,  being  against  the  common 
law.  Thus  a  prescription  for  the  inhabitants  of  a  town  to  lay 
logs  in  a  highway  was  held  void  (h) ;  and  so  of  a  prescription  to 
send  sewage  into  a  public  river  (%),  or  to  erect  a  weir  in  a  navi- 
gable river  not  erected  before  the  time  of  Edward  I.  (j). 

But  where  the  nuisance  is  public  only  in  the  sense  of  being 


No  presoripo 
tion  for  a 
oommoQ 

aaiBance. 


(a)  ElliotBon  r.  Feetham  (ISSS),  2 
Biog.  N.  C.  134;  S.  C,  2  Soott,  174. 

(b)  Bli88  ▼.  Hall  (1888),  6  Scott,  500; 
4  Biog.  N.  G.  183. 

(c)  Wnght  V.  WillianiM  (1886),  1  IL 
ft  W.  77. 

(d)  Carlyon  r.  Lovering  (1857),  1  H. 
ft  N.  797 ;  Murgatroyd  t.  Robinson 
(1857),  7  £.  ft  B.  391 ;  Moore  y.  Webb 
(1857),  1  0.  B.,  N.  8.  673  j  BtockpoH 
Water  iDOrks  Company  v.  Potter  (1861),  7 
H.  ft  N.  160;  Wood  ▼.  Sutcliffe  (1851), 
2  Sim.  N.  8.  163;  Crossley  v.  Light- 
owler  (1867).  L.  B.  2  Ch.  478 ;  Boxen- 
dell  ▼.  McMurray  (1867),  ibid.  790. 
Diit.  Att.-Oen.  ▼.  Luton  Local  Board  of 
Health  (1856),  2  Jur.,  N.  8.  180. 

(e)  Flight  v.  Thomaa  (1H39),  10  A.  ft 
E.  690  s  Murgatroyd  y.  Robinson  (1857), 


7  E.  ft  B.  391  ;  Goldamid  ▼.  Tunbridge 
Wells  Improvement  Commiseioners  (1866), 
L.  B.  1  Ch.  349. 

(/)  Crossley  v.  Lightowler  (1867),  L. 
B.  2  Ch.  478. 

(g)  Sturges  ▼.  Bridgman  (1879),  L.  B. 
11  Oh.  DiF.  862.  Of.  Fletcher  t,  Bealey 
(1885),  L.  B.  28  Ch.  D.  688. 

(h)  Fowler  ▼.  Sanders  (1618),  Oro. 
Jao.  446 ;  Detoell  t.  Sanders  (1619),  Cro. 
Jao.  490;  2  BoL  Abr.  265;  Vio.  Abr. 
PrMcription,  £. ;  Com.  Dig,  Prsraorip- 
tioD,  F.  2. 

(i)  AU,-Gen.  y.  Bamsley  (1874),  9 
W  N  37 

(i)  mU  y.  Whyte  (1868).  L.  R.  8 
Q.  B.  286;  Leconfield  y.  Lonsdale  (1870), 
L.  R.  6  C.  P.  657.  Cf.  TraiU  ▼. 
McAllister  (1891),  26  L.  B.,  Ir.  524. 
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[injarious  to  many  proprietors,  as  is  an  ofiEensive  trade,  the  same   No  prescrip. 
rule  does  not  apply.     The  owners  of  property  affected  by  such      ^^^^  ^^^  * 
trade  may  have  licensed  it^  or  have  taken  from  the  tradesman      nnisanoe. 
subject  to  his  right  to  carry  it  on  (a).] 

Some  ancient  authorities  appear  to  have  recognized  a  species  Dootrine  of 
of  right  to  corrupt  the  air  or  disturb  a  natural  easement  crimen  by  coming  to 
an  en joyment,  however  short,  provided  that  at  the  commencement  exploded. 
of  it  no  person  was  in  a  situation  to  be  injured  by  such  cor* 
ruption  or  disturbance ;  the  party  afterwards  complaining,  even 
though  the  nuisance  was  modern,  was  said  to  have  come  to  the 
naisance,  and  was  held  to  have  no  right  of  action  for  any  injury 
sustained. 

''  If  my  neighbour/'  says  Blackstone,  **  makes  a  tan-yard,  so  as 
to  annoy  and  render  less  salubrious  the  air  of  my  house  or 
gardens,  the  law  will  furnish  me  with  a  remedy ;  but  if  he  is  first 
in  possession  of  the  air,  and  I  fix  my  habitation  near  him,  the 
nuisance  is  of  my  own  seeking,  and  may  continue ''  ((). 

It  is  difficult  to  see  on  what  principle  this  doctrine  could  have 
been  supported ;  and  indeed  many  of  the  old  authorities  are  at 
variance  with  it,  and  the  [more]  recent  decisions  of  the  Court  of 
Common  Pleas  upon  this  point  appear  to  have  restored  the  law  to 
an  accordance  with  the  general  principles  of  easements. 

In  Leeds  v.  Shdkerly  (c),  the  declaration  stated,  that  the  plain-  i^eds  ▼. 
tiff  was  seised  in  fee  of  a  mill,  and  that  he  and  all  those,  &c.,  ^^'^^^^v- 
from  time  whereof,  &c.,  had  had  a  watercourse  running  by  three 
mills.  A,  B,  and  C,  to  his  said  mill.  That  the  defendant  cut  the 
banks  of  the  watercourse  in  A,  whereby  he  lost  the  profits  of  his 
mill.  After  verdict  for  the  plaintiff  it  was  moved  in  arrest  of 
judgment,  ^'  That  it  was  not  alleged  that  the  plaintiff  was  seised 
of  the  mill  at  the  time  of  the  cutting.''  For  the  plaintiff  it  was 
argued  that  the  words,  **  seisitus  ezistit,  ipse  qui  et  omnes  illi," 
Sdc,  have  used  the  watercourse,  were  a  sufficient  averment  of 
seisin  at  the  time ;  and  that  this  very  objection  had  been  made 
and  overruled  in  Dame  Browne* 8  Oaae  (c2).  But  all  the  Court 
(absente  Popham)  held,  that  the  declaration  was  insufficient  for 
this  cause.  Gawdy  said  that,  in  Browne^a  Case,  the  opinion  of 
Lord  Dyer  was,  that  the  count  was  insufficient,  and  error  is  there 
brought  of  the  said  judgment. 

(a)  Beg.  r.  NeviUe  (1792),  Peake,  125  (h)  2  Com.  402. 

(91).    Of.  Harrop  t.  Hirat  (1S68),  L.  E.  (c)  1600,  Oro.  Blia.  761. 

4  Ezeb.  43.  (d)  1572,  Djbt,  819,  h. 

a.  28 
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Tenant  v. 
Qoldvnn. 


Dootrine  of        In  Dyer's  Report  of  the  case  of  Moore  ▼.  Dame  Browne^  above 

DniMnce.      referred  to,  it  is  said,  "  But  the  writ  and  connt  were  faulty  in 

~^     ~  that   the  plaintiff  was  not  supposed  to  be   owner  of  the  said 

Dame  Browne,  site  and  messuRge  of  Blackfriars  at  the  time  of  the  diversion,  bat 

only  at  the  time  of  the  action  commenced ;  whereas  the  plaintifE 
is  seised,  and  does  not  say  was  seised,  &c.,  therefore  the  plaintiff 
was  not  damnified  by  the  diversion ;  wherefore  the  plaintiff  could 
not  have  judgment  given,''  But  by  Benloe^s  Reports  (216),  it 
appears  that  judgment  at  length  was  given.  And  the  roll  being 
searched,  it  appears  judgment  was  given,  and  the  plaintiff  ac- 
knowledged satisfaction  of  the  damages,  and  the  defendant  after- 
wards brought  a  writ  of  error. 

In  Tenant  v.  Qoldwin  (a),  where  it  was  held,  that  the  plaintiff 
was  entitled  to  recoyer  damages  against  the  defendant,  who  had 
allowed  his  wall  to  be  out  of  repair,  so  that  the  filth  from  his 
forica  ran  into  the  plaintiff's  cellar,  there  is  the  following  dictum 
of  Lord  Holt :  ''  If  a  man  erects  a  house  and  a  house  of  office, 
and  the  house  of  ofBce  adjoins  to  a  vacant  piece  of  ground  which, 
keeps  in  the  filth  of  the  house  of  office,  if  the  owner  of  the 
vacant  piece  of  ground  will  dig  a  cellar  there,  he  must  make  a 
wall  to  the  house  of  offica^' 

In  the  report  in  Salkeld,  who  was  counsel  in  the  case,  the 
above  dictum  is  given  with  the  very  important  additional  term 
''  that  the  house  of  office  was  ancient,''  and  even  then  it  is  enun- 
ciated as  a  doubtful  position.  ''The  case  might  possibly  be  such 
that  the  defendant  might  not  be  bound  to  repair,  as  if  the  plaintiff 
made  a  new  cellar  under  the  plaintiff's  old  privy ;  or  in  a  vacant 
piece  of  ground  which  lay  next  the  old  privy ;  in  such  case  the 
plaintiff  must  defend  himself." 

In  Lawrence  v.  Ohee  (&),  where  an  action  was  brought  for  a 
nuisance,  and  it  appeared  that  the  nuisance  was  not  felt  by  the 
plaintiff  until  he  made  a  window  through  which  the  offensive 
smell  entered,  Lord  EUenborough  is  reported  to  have  said, ''  That 
the  plaintiff,  having  brought  the  nuisance  upon  herself  by  opening 
the  window,  had  no  right  of  action."  It  is  fully  consistent  with 
the  facts  stated  in  the  report,  that  the  nuisance  might  have  been, 
an  ancient  one,  and  therefore  legalized  by  time.  It  was  not 
pressed  upon  the  Court,  that  the  right  to  open  a  window  and  the 


Law:  ence  v. 
Ohee, 


(a)  1705,  2  Lord  Raymond,  1089 ;  S.       (1854),  3  El.  <k  Bl.  128.] 
C,  1  Salkeld,  360.  [See  AUion  y.  Grant  (6)  18L4,  3  Camp.  614 
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Tight  not  to  have  corrupted  air  immitted  upon  a  man's  property,  Dootrina  of 

^re  both  common  law  rights  requiring  no  easement  to  support  ^^^^^ 
ihem.     The  wall  in  which  the  window  was  opened  was  an  ancient 


one,  bat  no  point  appears  to  hare  been  raised  on  that  ground.  ohw. 

These  dicta,  however,  appear  to  be  opposed  to  principle,  and  to 
^he  general  current  of  authority,  both  ancient  and  modern. 

Bic.  de  D.  (a)  brings  a  writ  of  ''  Quod  permittat  '^  against  B.  I^b.  An. 
and  8.,  and  the  nuisance  was  assigned,  that,  whereas  he  hath  a 
house  in  S.,  with  apple,  pear,  aud  other  trees,  bearing  fruit,  the 
defendant  levied  a  lime-kiln  so  near  to  the  house  of  the  said  Bic, 
'that,  when  the  kiln  was  burning,  the  smoke  thereof  burnt  and 
scorched  the  trees,  which  became  dry  and  unfruitful. 

The  defendant  pleads,  that  the  plaintiff  hath  no  estate  in  the 
tenement  to  which,  &c.,  except  as  lessee  for  life  under  the  Abbot 
de  Berg. 

The  defendant  farther  pleaded,  that  the  lime-kiln  was  so  built 
and  used  by  the  defendant's  father  before  the  plaintiff  had  any 
interest  in  the  frank  tenement ;  without  this,  that  he  had  levied 
any  nuisance  since,  &a 

Upon  argament,  the  Court  held  the  plea  bad — '*  If  the  defen- 
dant's father  were  now  alive,  the  plaintiff  would  have  an  assize 
against  him." 

Herle,  J.,  said:  ''It  might  be  he  (the  father)  had  the  kiln 
there,  but  did  not  use  it,  and  the  tort  began  with  the  user ;  or 
that  the  tort  was  began,  and  then  discontinued,  and  renewed 
again,  after  he  was  possessed  of  the  frank  tenement ;  and  then  he 
shall  have  his  assize.  Thus,  if  my  father  had  a  right  of  way, 
which  was  stopped  by  a  hedge  or  by  a  ditch  levied  across  it,  and 
the  tort  was  submitted  to  without  debate  all  the  lifetime  of  my 
father,  and  after  his  death  I  find  the  way  open,  and  enter  and  use 
it,  and  am  afterwards  disturbed  by  the  feoffee  of  him  who  levied 
the  hedge,  I  shall  have  an  assize  of  nuisance. 

"  So  here,  although  we  have  the  kiln  before,  &c.,  and  the  tort 
begun,  if  afterwards  such  tort  be  discontinued,  and  then  in  his 
{plaintiff's)  time  it  begin  (again)  to  burn,  he  shall  have  an  action 
for  such  tort.'' 

In  Fitzherbert  (b)  it  is  said,  "  If  a  man  levy  a  nuisance  unto  Fiti.  N.  B. 
the  freehold  of  another,  and  he  to  whom  the  nuisance  is  done 


(a)  AbbIz.  anno.  4,  pi.  8,  p.  6.  (b)  N.  6. 124  H.  p.  200. 
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Bestcick  v. 
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make  a  feoffment  in  fee  of  the  land,  and  he  who  did  the  nuisance 
make  a  feoffment  of  the  land  in  which  the  nuisance  is,  jet  there 
is  a  writ  in  the  Begister  for  the  feoffee  of  him  to  whom  the 
nuisance  was  levied  against  the  feoffee  of  the  other  to  reform  that 
nuisance/' 

In  Weatbourne  v.  Mordant  (a),  which  was  an  action  upon  the 
case^  the  declaration  stated  that  the  plaintiff  was  possessed  of  a 
meadow  adjoining  a  certain  brook,  from  the  20th  April,  et  adhuc 
inde,  &c.,  and  that  defendant,  on  the  said  20th  April,  pat  in 
divers  loads  of  stones  into  the  said  brook,  and  by  it  obstupavit 
aquam  illam ;  that  it  from  the  said  20th  April  to  the  day  of  the 
writ  purchased,  overflowed  his  meadow,  so  that  he  could  not  have 
any  benefit  from  it. 

After  verdict,  it  was  moved  in  arrest  of  judgment, ''because 
the  nuisance  is  supposed  to  be  done  before  the  plaintiff's  title  did 
commence,  so  no  cause  of  action/' 

Gawdy,  J.,  said :  "  The  declaration  is  good,  for  an  action  of 
the  case  declareth  the  whole  matter,  so  that  it  is  not  material 
when  the  nuisance  was  erected,  for  he  that  is  hurt  by  it  shall  have 
an  action." 

Fenner,  J,  agreed,  it  may  be  the  nuisance  was  not  by  the 
stopping  till  the  running  of  the  water,  and  the  action  being 
brought,  as  the  truth  is,  is  well  brought ;  and  Wray  being  absent, 
they  commanded  judgment  to  be  entered,  if  nothing  said  to  the 
contrary. 

In  Beswick  v.  Ounden  Hill  (6),  the  plaintiff  declared  that  the 
defendant  ''  levied  a  dam  in  such  a  river  such  a  day,  whereby 
it  surrounded  the  land  of  J.  S.,  who  afterwards  enfeoffed  the 
plaintiff  thereof,  and  that  defendant  adhuc  malitiosd  custodivit 
the  said  dam,  whereby  the  plaintiff's  land  is  surrounded."  To 
this  declaration  the  defendant  demurred  in  law. 

In  support  of  the  demurrer  it  was  contended,  that  the  plaintiff 
could  not  maintain  the  action,  as  he  had  nothing  in  the  land  at 
the  time  when  the  nuisance  was  erected,  and  4  Assize,  3,  was 
cited,  and  no  new  injury  was  done;  it  was  admitted  that  an- 
action  would  lie  if  any  new  act  had  been  done,  as  the  turning  of 
the  watercock  in  Dyer,  319,  which  made  a  new  nuisance  each  time. 

On  the  other  side  it  was  said,  that  the  action  was  not  brought 
for  levying  the  dam,  but  continuing  the  same  from  such  a  day  to 


(a)  1590,  Cro.  Elii.  191. 


(b)  1593,  Cro.  Elis.  402. 
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flach  a  day^  which  was  after  the  plaintiff's  parchase,  &c.    Bolf$  Dootrine  of 

Case,  decided  in  Easter  Term,  25  Eh'z.  (a),  was  cited,  that ''  where  ~,SISS)^ 
one  erected  a  house  so  near  to  another's  that  the  rain  descended 


from  the  new  house,  &c.,  and  the  heir  brought  an  action  upon  the    Cunden  Hill. 
case  for  the  nnisance  made  by  building  the  house  in  his  father's 
time,  he  should  recoyer  by  judgment/' 

(rawdy  and  Popham,  Justices,  thought  the  action  was  well 
brought  for  the  continuance ;  and  Popham  took  the  distinction 
between  the  cases  in  which  no  interest  remains  in  the  thing 
obstructed  to  the  party  against  whom  the  nuisance  is  done^  and 
where  he  still  retains  some  profit  or  interest  therein.  In  the 
former  case  the  remedy  is  provisional  only ;  in  the  latter  it  passes 
to  the  heir  or  purchaser.  "  If  I  have  potwater  running  from  my 
riyer  to  my  home,  and  T.  stops  it  in  his  land  before  it  comes  to 
mj  land,  and  T.  die,  or  make  a  feoffment  over,  my  heir  or  feoffee 
have  not  any  remedy  for  this  tort  made  before  their  time ;  but 
where  any  profit  remains  which  comes  to  the  heir  or  feoffee,  after 
the  nuisance  done,  therefore,  for  so  much  of  the  profit  as  is  come 
unto  them,  and  is  taken  from  them  by  the  continuance  of  the 
nuisance,  they  shall  have  their  action.  Then  here,  by  the  levying 
of  the  dam,  the  inheritance  of  him  to  whom  it  was  levied  is  not 
taken  away :  but  although  his  land  be  surrounded,  some  profit 
remained  unto  him,  which  he  hath  conveyed  to  the  feoffee,  which 
being  taken  from  him  by  the  continuance  of  the  nuisance,  it  is 
reason  that  the  feoffee  should  have  his  action  ;  and,  therefore,  if 
one  levies  a  bank  in  a  river,  whereby  part  of  my  land  is  sur- 
rounded, and  afterwards  I  make  a  feoffment  of  my  land  to  J.  S., 
and  afterwards  another  part  is  surrounded  by  reason  of  that  bank, 
he  shall  have  an  assize  of  nuisance  (quod  fuit  concessum) ;  so 
here,  for  that  the  land  of  the  feoffee  grew  a  malo  ad  pejus  die  in 
diem,  by  reason  of  the  inundation  made  by  this  dam,  it  is  reason 
the  feoffee  should  have  his  action.  The  same  law  is  for  a  non- 
feasance, viz.,  for  not  repairing  of  a  bank  where,  &c" 

Clench  and  Fenner,  Justices,  contril,  were  of  opinion,  that  the 
feoffment  extinguished  the  tort,  ''and  nothing  had  been  done  since 
the  feoffment  which  the  feoffee  could  punish."  Upon  its  beiog 
moved  again,  the  justices  all  agreed  that  the  action  was  well 
brought,  and  it  was  accordingly  adjudged  for  the  plaintiff. 

Another  action  on  the  case,  between  the  same  parties,  for  the 

(a)  Cited  p.  5  Rep.  101  a. 
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Dootrine  of    continnance  of  a  certain  bank  (qnandam  molem)^  appears  to  hare- 
®*"?"**^     been  decided  in  favour  of  the  defendant  on  demurrer  to  the- 

nvisaooo. 

; declaration  : — '*  All  the  justices  resolved  for  the  defendant.      1st. 

CundenHiii.  That  this  action  upon  the  case  lies  not^  because^  if  it  were  a 
nuisance^  the  plaintiff  might  haye  his  remedy  by  an  assize  or 
quod  permittat  (a) ;  and  a  man  shall  never  have  an  action  on  the- 
case  where  he  may  have  any  other  remedy,  by  any  writ  found  in 
the  Register,  for  this  is  only  given  where  there  wants  such  a 
remedy.  2nd.  There  is  not  here  any  offence  committed  by  the 
defendant,  for  he  allegeth  that  he  kept  and  maintained  a  bank, 
which  is,  that  he  kept  it  as  he  found  it,  and  that  is  not  any  offence 
done  by  him,  for  he  did  not  do  anything;  and  if  it  were  a 
nuisance  before  his  time,  it  is  not  any  offence  in  him  to  keep  it ;  bat 
the  plaintiff  is  to  have  his  remedy  to  abate  it  by  a  quod  per- 
mittat; and,  therefore,  this  case  differs  from  4  Ass.  pi.  3,  for 
there  the  using  was  a  new  nuisance,  but  is  not  so  here ''  (6). 

In  the  report  of  the  same  case  in  Moore  (c),  it  is  stated,  ''  that 
the  bank  was  levied  before  the  defendant  was  enfeoffed  ; ''  and  it 
was  adjudged   ''by  the  court,  that  the  action  lay  for  the  con- 
tinuance against  the  feoffee,  and  that  in  such  case  it  would  lie- 
against  an  heir ;    and  a  case  was  cited  of  Eolf  y.  Eolf  in  this 
court,  where  a  house  was  built  so  near  to  another  house,  that  the- 
(new)  one  annoyed  the  otber  with  continual  dropping,  and  the 
feoffment  was  made  of  the  new  house;  and  it  was  adjudged  that 
an  action  on   the   case  would  lie  against  the   feoffee   for  the- 
oontinuance.^' 

According  to  this  latter  report,  these  cases  are  only  an  autho- 
rity for  the  position — that  the  feoffee  of  a  party  who  erected  a 
nuisance  is  liable  for  its  continnance — a  position  which,  except  in 
some  particular  cases,  appears  bardly  to  have  been  questioned  {d). 

Rolf  T.  Rolf.         The  report  of   the  case  of  Rolf  v.  Rolfy  as  given  by  Lord 

Coke  (e),  is  altogether  different,  and  fully  confirms  the  passage 
from  Fitz.  N.  B.,  above  cited.  John  Rolf  was  seised  of  a  house 
in  fee,  and  Richard  Rolf  was  seised  of  a  piece  of  land  adjacent  ta 


(a)  [On  the  nature  of  these  writs,  see 
8  Blaokst.  Gomm.  220, 1.] 

(6)  Cro.  £liz.  520,  nom.  Bestoicke  r, 
Cwnden. 

There  appears  to  be  some  mistake  in 
the  report  here^  as  the  defendant  not 
onlj  kept,  bnt  also  levied  the  dam, 
thoagh  not  in  the  plaintiff's  time.  The 
Conrt  appear  to  hare  oonfoonded  the 


right  of  a  plaintiff  to  sne  with  the  lia- 
bility of  a  defendant  to  be  sned  for  the 
continnanoe  of  a  nnisance  erected  be> 
fore  his  estate  commenced, 
(e)  P.  358,  nom.  Beawick  ▼.  Combdon^ 
(d)  [Seeaoo.  Broder  ▼.  Saillard  {1876)^ 
L.  R.  2  Gh.  D.  692.] 
(0)  1788,  5  Bep.  101. 


nniaanoe. 
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the  said  hoose^  and  on  this  he  built  a  new  iLonse^  so  nearly  ad-  Doctrine  of 
joining  the  house  of  John  that  the  rain  fell  thereon  from  the  roof  ^^^^«  '^ 
of  his  new  hoase.  John  Bolf  died^  and  his  house  descended  to 
his  Bon^  as  did  the  new  house  and  land  to  the  son  of  Bichard^  who 
refused,  upon  request  made  to  him,  to  remoye  the  projecting 
eaves,  and  John,  the  son,  accordingly  brought  an  action  against 
him,  and  upon  demurrer  it  was  held,  that  the  action  lay — because 
the  defendant,  on  request,  did  not  reform  the  nuisance  which  his 
father  made,  but  suffered  it  to  continue  to  the  prejudice  and 
damage  of  the  son  and  heir  of  him  to  whom  the  wrong  was  done. 

In  Moore,  449,  nom.  Beswick  y.  Gomeden,  three  exceptions  are 
taken :  1st,  That  assize  lay  and  not  case.  2Dd,  That  '^custodire 
and  manutenere  **  are  not  sufficient  words  of  tort.  And  8rd,  That 
a  qudd  permittat  lay  by  the  statute,  and  not  an  action  on  the  case. 
And  it  was  adjudged,  that  the  plaintiff  should  take  nothing  by  his 
writ. 

In  another  report,  nom.  Berwick  y.  Omiid&n  (a),  it  is  said, 
''adjudged  that  the  feoffee  shall  have  an  action  on  the  case  for  a 
nuisance  erected  before  his  time  and  continued  during  his  time, 
bat  only  for  the  continuance.^' 

In  PenruddocVs  Case  (6),  one  Clark  brought  a  qudd  permittat  PenruddocJe' 
against  Penruddock  and  wife, ''  and  the  case  was  such — John 
Cock  built  a  house  on  his  own  freehold  so  near  the  curtilage  of 
Thomas  Chuckley  that  it  hung  oyer  three  feet  of  the  said  curti- 
lage; and  afterwards  Chuckley,  to  whom  the  nuisance  was  done, 
conyeyed  his  house  to  the  plaintiff,  and  John  Cock  conyeyed  his 
house  to  the  defendants ;  and  the  first  question  was,  whether  the 
writ  lies  in  this  case  for  a  feoffee  or  not ;  '^  and  it  was  objected, 
''that  when  a  wrong  and  injury  is  done  by  leyying  of  a  nuisance 
for  which  an  action  lies,  that  if  he  who  has  the  freehold  to  which 
the  nuisance  is  done  conyeys  it  oyer,  now  this  wrong  is  remedi- 
less. As  if  the  landlord  encroaches  on  the  rent  of  bis  tenant,  the 
tenant  cannot  ayoid  this  wrong  in  an  avowry ;  but  in  an  assize,  or 
a  cessayit,  or  a  ne  injustd  yexes,  he  may.  But  if  the  tenant  to 
whom  the  wrong  is  done  enfeoffs  another,  his  feoffee  shall  never 
ayoid  this  wrong,  for  he  shall  take  the  land  in  the  same  plight  as 
it  was  giyen  him.''    And  so  in  the  case  of  common. 

"  But  it  was  answered  and  resolyed,  that  the  dropping  of  the 
water  in  the  time  of  the  feoffee  was  a  new  wrong,  so  that  the  per- 

(a)  Moon,  699.  (b)  1788,  5  Bep.  100  b. 
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mission  of  the  wrong  by  the  f eoffoPi  or  his  feoffee,  to  continae  to 
the  prejudice  of  another,  shoald  be  punished  by  the  feoffee  of 
the  house,  &c.,  and  if  it  be  not  reformed  after  request,  a  qudd 
permittat  lies  against  the  feoffee/'  This  judgment  was  affirmed 
on  a  writ  of  error,  and  "  so  this  case  was  adjudged  by  all  the 
judges  of  England." 

In  Some  v.  BarwUh  (a),  it  is  said,  "  It  was  also  held  that  for 
a  nuisance  erected  in  the  time  of  the  devisor,  and  continued 
afterwards,  (as  this  case  was,)  the  devisee  shall  join  in  the 
action ;  for  the  continuance  thereof  is  as  the  new  erecting  of  such 
a  nuisance." 

In  Roswell  v.  Pr%ar,  as  reported  in  12  Mod.  635,  after  giving 
the  decision  that  an  action  lay  for  continuing  a  nuisance  either 
against  the  lessor,  or  his  lessee,  at  the  plaintiff's  option  (&),  there 
is  the  following  dictum : — **  But  if  this  action  here  were  brought 
by  an  alienee  of  the  land  to  which  the  nuisance  was  against  the 
erector,  and  the  erection  had  been  before  any  estate  in  the  alienee, 
the  question  would  have  been  greater ;  because  the  erector  never 
did  any  wrong  to  the  alienee.'^  The  reports  of  this  case  in  Sal- 
keld  and  Lord  Raymond  (c)  contain  no  such  dictum,  which^  at 
the  utmost,  amounts  to  a  doubt  only,  and  is  directly  at  variance 
with  the  decisions  in  Rolf  v.  Rolf  and  in  PenruddocVa  Case. 

In  Yiner's  Abr.  ((2),  it  is  said,  '^  If  a  man  build  a  kiln  to  bum 
chalk  to  the  nuisance  of  my  house  and  trees  next  adjoining,  and 
after  discontinues  the  use  of  it,  and  then  dies,  and  his  heir  re- 
news the  use  of  it  again,  this  is  a  new  nuisance  by  the  heir,  and 
a  qudd  permittat  lies  against  him  for  it.  ^ut  otherwise  it  would 
be,  if  the  kiln  never  was  discontinued  in  the  life  of  the  father, 
but  had  been  always  used,  and  the  heir  continued  to  use  in 
the  manner ;  for  there  no  qudd  permittat  lies  against  him." — 
4  Ass.  3. 

The  case  itself  («),  of  which  this  purports  to  be  an  abstract, 
does  not  contain  the  last  of  these  two  positions ;  in  addition  to 
which  it  is  expressly  relied  on  in  Penruddoek'a  Case  as  an  autho- 
rity for  a  quod  permittat  lying  in  a  case  where,  if  the  above  quo- 
tation were  correct,  it  clearly  could  not  have  been  maintained. 
The  position  in  Viner  would  no  doubt  be  true,  if  sufficient  time 


(a)  1610,  Cro.  Jao.  231. 

\h)  [Gf.  Mason  ▼.  ShrtwBhwry  omd 
Berejbrd  Rail  Co.  (1871),  L.  E.  6  Q.  B. 
678.] 


(c)  Bo$evcell  ▼.  Prior  (1699),  2  Balk. 
460  i  1  Lord  Bay.  892, 718. 

(d)  Naauioe  (L). 
{€)  Vide  aote,  419. 
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had  elapsed  to  confer  a  prescriptire  title  on  tbe  father^  and  no  Doctrine  of 
addition  had  been  made  bv  the  son :  bat  of  this  no  mention  is  ^^Jfjff J;^ 
made  in  the  Year  Book.  

''Where  there  hath  been  an  ancient  brewhonse  time  out  of  Brewery  Case, 
mind^  althongh  in  Gheapside  or  Fleet  Street^  &c,,  this  is  not  any 
nuisance,  because  it  shall  be  supposed  to  have  been  erected  when 
there  were  no  buildings  near.  Contra — if  a  brewhonse  should  be 
now  erected  in  any  of  the  streets  or  trading  places,  this  shall  be 
a  nuisance,  and  an  action  on  the  case  lies  for  whomsoever  shall 
receive  any  damage  thereby  ;  and  accordingly  in  an  action  brought 
by  one  Robins,  a  laceman,  in  Bedford  Street,  against  a  brewer,  for 
a  nuisance  from  the  brewhonse  to  the  goods  in  bis  shop,  (it  being 
a  brewhonse  of  ten  years'  standing,)  the  jury  gave,  for  two  years' 
damages,  601/^  The  obvious  inference  from  which  is,  that  the 
laceman's  shop  had  only  been  open  during  the  two  years  for 
which  the  damages  were  given  (a). 

In  the  [more]  recent  case  of  EUiotson  v.  Feetham  and  another  (b) ,  EUiotaon  y. 
the  declaration  complained  of  a  nuisance  to  the  plaintiff's  dwell-  ^^**'^"*- 
ing-house  from  certain  workshops  and  a  manufactory  for  the 
working  of  iron  belonging  to  the  defendants.  The  defendants 
pleaded, ''  That  they  were  possessed  of  their  said  workshops  and 
manufactory  in  the  declaration  mentioned  long,  to  wit,  for  the 
space  of  ten  years,  before  the  plaintiff  became  possessed  of  his 
said  term  of  and  in  the  said  messuage  or  dwelling-house,  with  the 
appurtenances,  in  the  declaration  mentioned ;  and  that  the  de- 
fendants always  from  the  time  at  which  they  so  became  possessed 
of  their  said  workshops  and  manufactory,  down  to  and  until  the 
plaintiff  so  became  possessed  of  his  messuage  or  dwelling-house 
with  the  appurtenances,  as  aforesaid,  used,  exercised,  and  carried 
on  the  said  trade  and  business  of  ironmongers,  and  worked  iron, 
and  made  and  manufactured  ironmongery  goods  in  their  said 
workshops  and  manufactory,  without  any  let,  suit,  interruption, 
molestation,  or  complaint  by  or  on  the  part  of  the  owners  or 
occupiers  of  the  said  messuage  or  dwelling-house  now  of  the 
plaintiff :  and  that  the  defendants,  from  the  time  the  plaintiff  so 
became  possessed  of  his  said  messuage  or  dwelling-house  hitherto, 
had  continued  to  use,  exercise,  and  carry  on  the  said  trade  and 
business  of  ironmongers,  and  to  work  iron,  and  make  and  manu- 
facture ironmongery  goods  in  their  said  workshops  and  manu- 

(a)  Viner,    Abr.    Niuanoe,    O.    pi.  (b)  1885,  2  Biog.  N.  C.  184;  S.  0.,  2 

18.  Soon,  174. 
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factory  in  the  same  manner  as  they  had  always^  from  the  time  of 
their  becoming  possessed  of  their  said  workshops  and  manufac- 
tory, down  to  and  until  the  time  when  the  plaintiff  so  became 
possessed  of  his  said  messuage  or  dwelling-house^  been  used  and 
accustomed  to  do,  and  without  making  or  causing  to  be  made  in 
their  said  workshops  and  manufactory  larger  fires,  or  louder^ 
heavier,  more  jarring,  varying,  or  agitating,  hammering,  or  bat- 
tering sounds  or  noises  than  the  defendants  had  during  all  the 
previous  time  been  accustomed  to  do,  or  than  were  necessary  and 
requisite  to  enable  them  to  carry  on  their  said  trade  and  business 
in  and  upon  their  said  workshops  and  premises,  in  the  same 
manner  as  they  had  always  theretofore  been  used  and  accustomed 
to  do/' 

Upon  demurrer  to  the  replication,  the  plea,  which  it  was 
attempted  to  support  on  the  authority  of  the  case  of  Leeds  v. 
Shakerly  (a),  was  held  bad, "  the  Court  intimating  that  the  defen- 
dants should  at  least  have  alleged  a  holding  of  twenty  years' 
duration  "  (6).     Judgment  was  given  for  the  plaintiff. 

In  BlisB  V.  Hall  (c),  an  action  on  the  case  was  broaght  for  a 
nuisance  occasioned  by  the  defendant  carrying  on  the  business  of 
a  candle-maker.  The  defendant  pleaded  that  he  was  possessed 
of  the  messuage  in  which,  &c.,  for  three  years  before  the  plaintiff 
became  possessed  of  the  house  to  which,  &c.,  and  had  during  all 
that  time  carried  on  his  business  ''in  the  same  manner  and 
degree,  and  to  the  same  extent,  and  at  the  same  hours,  as  at 
the  time  when  "  the  nuisance  complained  of  took  place.  Upon 
demurrer  to  this  plea  the  Court  gave  judgment  for  the  plaintiff. 

Tindal,  C.  J.,  said,  "  The  plaintiff  in  his  declaration  complains 
that  the  defendant  wrongfully  carried  on  in  messuages  contiguous 
to  the  messuage  of  the  plaintiff  the  trade  or  business  of  a  candle- 
maker,  &c.,  by  means  whereof  divers  noisome,  noxious,  and 
offensive  vapours,  fumes,  smells,  and  stenches,  issued  from  the 
defendant's  messuages,  and  diffused  themselves  through  and 
about  the  plaintiff's  messuage,  thereby  corrupting  the  air,  and 
making  the  plaintiff's  dwelling  offensive  and  unwholesome,  &a 

''  The  defendant,  in  answer,  says,  that  he  was  possessed  of  his 
messuages  for  the  space  of  three  years  next  before  the  plaintiff 


(a)  1600,  Oro.  El.  751. 

(b)  [Even  tbig  would  appuently  baTO 
been  inBoffloieut,  aolen  tbe  plaintiff  or 
bis  predeoeMorg  bad  occapied  big  dwel- 
liDg-booM  daring  tbe   whole  period : 


Sturgei  r.  Bridifman  (1879),  L.  B.  11 
Cb.  DiT.  852.] 

(c)  18di,  5  Scott,  500 ;  4  Bing.  N.  0. 
188. 


nniBaDoe. 


ElissY.EaU. 
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became  poaseBsed  of  his  messaage^  and  that  he  had^  daring  all  Dootrine  of 
that  time,  carried  on  the  trade  of  a  candle-maker  there  to  the  ??!!?!f!?L^ 
same  extent  and  in  the  same  manner  as  at  the  time  complained 
of.  That  plea  appears  to  me  to  afFord  no  answer  whatever  in 
point  of  law  to  the  charge  in  the  declaration,  which  unquestion- 
ably is  a  nuisance.  It  may  be  that  the  defendant  was  the  first 
occupier ;  but  the  plaintiff  came  to  his  house  clothed  with  all  the 
rights  appurtenant  to  it,  one  of  which  at  common  law  is  a  right 
to  wholesome  and  untainted  air,  unless  the  business  which  creates 
the  nuisance  has  been  carried  on  there  for  so  great  a  length  of 
time,  that  the  law  will  presume  a  grant  from  his  neighbours  in 
favour  of  the  party  who  causes  it  Elliotson  v.  Feetham  decided 
the  point." 

Park,  J.,  cited  FenmddocVs  Case  (a),  and  observed,  "  Elliotaon 
T.  Feetham  is  identical  with  the  present  case.  As  the  Lord  Chief 
Justice  there  observed,  '  when  a  man  takes  a  house  he  takes  it 
with  all  the  rights  incident  to  it ; '  so  here,  even  in  the  case  sup- 
posed by  the  defendant's  counsel,  the  plaintiff  would  have  had  a 
right  to  that  of  the  deprivation  of  which  he  complains.  Twenty 
years'  user  would  legalize  the  nuisance,  but  here  the  defendant 
only  alleges  a  user  of  three  years." 

YaughaUj  J.,  concurred.  "  An  offensive  trade,"  said  the  learned 
judge,  "  may  be  a  nuisance  or  not,  according  to  the  place  in  which 
it  is  carried  on.  Here  the  manufactory  complained  of  is  not  shown 
to  have  been  remote  from  human  habitations.  There  is  nothing 
upon  the  face  of  the  plea  to  show  that  the  nuisance  is  hallowed 
by  prescription.^'  And  Mr.  Justice  Bosanquet  added,  "  It  clearly 
is  not  enough  in  such  a  case  as  this  for  the  defendant  to  show 
a  short  possession  and  exercise  of  the  offensive  trade  anterior  to 
the  commencement  of  the  plaintiff's  possession.  Nothing  less 
than  a  twenty  years'  user  will  afford  a  defence." 


It  is  by  no  means  easy  to  define  in  general  terms  what  precise  What 

amooii 
anniaanoe. 


amount   of  infringement   of   the  general  rights  of  property  is  •™*>'**^*«*^ 


requisite  to  confer  a  right  of  action.  There  *'  must,  at  all  events, 
be  some  sensible  diminution  of  these  rights  affecting  the  value  or 
convenience  of  the  property;"  and  though  certain  trades  have 
been  declared  to  be  nuisances  when  carried  on  in  particular 
situations,  yet  it  appears  to  be  in  every  instance  a  question  of  fact 

(a)  1738,  5  Bep.  100  b}  sapra,  p.  489. 
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whether  such  a  degree  of  annoyance  exists  as  can  be  said  to 
amount  to  a  nuisance. 

[''Lex  non  favet  delicatoram  votis."  The  question  in  each 
case  is,  according  to  Knight  Bruce,  Y.-C.i  in  the  case  of  Walter 
y.  Selfe  (a),  (affirmed  on  appeal),  '' whether  the  inconvenience 
ought  to  be  considered  as  one  of  mere  delicacy  or  fastidiousness, 
or  as  an  inconvenience  materially  interfering  with  the  ordinary 
comfort  physically  of  human  existence,  not  merely  according  to 
elegant  or  dainty  modes  and  habits  of  living,  but  according  to  the 
plain,  sober,  and  simple  notions  among  English  people ; ''  in 
other  words,  ''  will  the  proceeding  abridge  and  diminish  seriously 
and  materially  the  ordinary  comfort  of  existence  to  the  occupiers, 
whatever  their  rank  or  station,  or  whatever  their  state  of  health 
may  be  f ''  (b)  ] 

The  fact  that  a  private  nuisance  may  also  be  indictable  as  a 
nuisance  to  the  public,  does  not  prevent  any  individual  from 
bringing  an  action  against  the  party  causing  it,  provided  he  can 
prove  that  he  has  himself  sustained  some  special  injury  thereby  (c). 

It  would  be  an  endless  task  to  enumerate  all  the  instances  of 
nuisance  for  which  an  action  can  be  maintained.  It  may  be 
sufficient  to  observe,  that  the  erection  of  anything  offensive,  so 
near  the  house  of  another  as  to  render  it  useless  and  unfit  for 
habitation,  e.g.,  the  erection  of  a  swine-sty,  lime-kiln,  privy, 
smith's  forge,  tobacco-mill,  tallow-f nmace,  near  a  common  inn,  or 
the  like,  is  actionable  (d) . 

The  oldest  reported  case  of  a  nuisance  caused  by  carrying  on 
an  offensive  trade  is  in  4  Ass.  8,  already  mentioned,  for  erecting 
a  lime-kiln. 

"  A  tan-house  is  necessary,  for  all  men  wear  shoes,  and  never- 
theless it  may  be  pulled  down,  if  it  be  erected  to  the  nuisance  of 
another :  in  like  manner  of  a  glass-house,  and  thev  ought  to  be 
erected  in  places  convenient  for  them ''  (e).     ''  The  erecting  a 


(a)  1861,4Dea.  AS.  816. 

(h)  Cf.  Crump  v.  Lambert  (1867),  L. 
B.  8  Eq.  409;  Ball  r.  Bay  (1873),  L.  B. 
8  Cb.  467. 

(e)  Chiche'ter  y.  Lethridge  (1738), 
Willee,  73  ?  Cr&wder  v.  Tinkler  (1816), 
19  Vee.  621.  [Tbat  private  iojnrj, 
arising  from  a  public  nnisanoe,  is  tbe 
Bnbjeot-matter  of  an  action  for  damages, 
is  a  doctrine  as  old  as  anj  in  tbe  com- 
mon  law:  per  Gar.  in  Rardcas*U  t.  South 
Torkihire,  ^c.  RaU.  Co.,  ante,  p.  401 1 


and  see  the  judgment  of  Kindersley, 
V..G.,  in  Soltau  t.  De  Held  (1861),  2 
Simons,  N.  S.  188,  in  which  ca^e  the 
nnisanoe  complained  of  was  lond  nois6 
of  bells;  and  FHtu  ▼.  Hohaon  (1880), 
L.  B.  14  Ob.  D.  642.1 

id)  Sel.  N.  P.  12th  edit.  1129 ;  EllioU 
son  y.  Feetham  (1886),  2  Sing.  N.  C. 
184  ;  Bliss  v.  Hall  (1888),  6  Soott,  600 ; 
4  Sing.  N.  C.  188. 

(e)  Per  Hide,  C.  J.,  in  Jones  v.  Potoell 
(1629),  Palmer,  689. 
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common  or  private  brew-honse  is  not  of  itself  a  nuisance^  nor  the    instanoes  of 
baming  of  sea-coal  in  it ;  bnt  if  it  is  erected  so  near  the  honse  of      nnigftpoe. 
another  that  his  goods  are  thereby  spoilt^  and  his  honse  made  nn-   Brewerj. 
inhabitable  by  the  smoke^  an  action  lies  *'  (a). 

In  1  Roll.  Abr.  (b)  are  given  instances  of  nnisances,  by  a  man 
keeping  stinking  tallow  and  greares^  the  stench  whereof  drove 
away  the  gnests  from   the  plaintiff's   house;   and  erecting  a 
smelting.house  adjoining  plaintiffs  field,  whereby  the  grass  was  SmeltiDg. 
withered  and  his  horses  and  cows  killed  (c).  honae. 

In  2  Boll.  Abr.  (d)  the  instances  given  of  trades  which  are 
nuisances  at  law^  are: — A  glover  making  a  lime-pit  so  as  to  Lime-pit. 
corrupt  a  watercourse ;  a  man  levying  a  pig-sty  so  near  a  house   Tigstj, 
that  by  reason  of  the  smell  the  owner  cannot  live  therein  (e) ;  the 
erecting  a  lime-kiln ;  and  "  a  dyer  erecting  a  dye-house  so  near  Dye-house, 
to  my  house  that  I  cannot  dwell  therein,  pur  le  fetor  del  fume  et 
anter  sordides.^' 

In  Aldred's  Case  (/),  the  declaration  stated,  that,  by  reason 
of  the  stench  from  the  defendant's  pig-sties,  ''  the  plaintifF  and 
his  servants  could  not  remain  in  his  house  for  fear  of  infection.'' 

In  Bex  V.  Pierce  (g),  an  information  was  brought  against  the 
defendant,  by  the  Recorder  of  London,  for  erecting  and  continuing 
a  soap-boilery  in  Wood  Street.  It  was  held  by  Jefferies,  C.  J.,  Soap-boilery. 
''  That,  though  such  a  trade  is  honest,  and  may  be  lawfully  used, 
yet,  if  by  its  stench  it  be  an  annoyance  to  the  neighbours,  it  is  a 
nuisance."  A  case  is  also  mentioned  of  a  ''calender-man  in 
London,  in  Bread  Street^  who  was  convicted  before  Lard  Hale  on  NoiBe. 
such  an  information ;  for  that  the  noise  of  his  trade  disturbed  the 
neighbours  and  shook  the  adjacent  houses : "  and  another  case  of 
a  brew-house  on  Ludgate  Hill,  B^a  v.  Jordan,  where  defendant 
was  compelled  ''  to  prostrate  the  same  and  convert  it  to  other 
purposes ;  for  that  such  trades  ought  not  to  be  in  the  principal 
parts  of  the  city,  but  in  the  outskirts." 

A  case  is  cited  in  Jones  v.  Powell  (h),  of  an  action  brought  pjer. 
against  a  dyer,   "  Quia  fumos,  foedidates,  et  alia  sordida  juxta 
parietes  querentis  posuit,  per  quod  parietes  putrid®  devenerunt, 
et  ob  metum  infectionis  per  horridnm  vaporem,  &c.,  ibid,  morari 

(a)  Agreed  per  Cor.  Ibid.  Page  (1881).  L.  B.  8  Q.  B.  D.  97;  Rapier 

(6)  P.  88,  Aotion  on  the  cara,  pi.  6,  7.  t.  London  Tramways  Co.,  L.  B.  (1893), 

(c)  [Bishop  Auckland  Local  Board  r.  2  Gb.  688.] 

Bishop  Auckland  Iron  Co.  (1882),  L.  B.  (/)  1788,  9  Bep.  57  b. 

10  Q.  B.  D.  138.]  {g)    85  Car.  2;  2  Shower,  327,  Case 


i 


d)  Nnsanii,  Ul,  pi.  13, 14,  16,  18.  329. 

e)  [Banbwry  Sanitary  Authority  T.  {h)  1629,  Hatton,  136. 
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PAETICULAR  BASEMENTS. 


Small-poz 
hoflpital. 


Initanoes  of  non  audebat/'  In  Jones  t.  Powell,  a  brew-house  in  whicli  sea- 
nniBapoe.      ^^  ^^^  burnt,  was  held  to  be  a  nuisance. 

In  Bainea  y.  Baker  {a),  Lord  Hardwicke  refused  to  grant  an 
injunction  to  stay  the  building  of  a  small-pox  hospital  in  Cold 
Bath  Fields^  very  near  the  houses  of  several  of  the  plaintiCPa 
tenants  ;  though  it  appeared  that  in  the  lease  of  the  bouse 
in  question,  granted  by  the  plaintiff  to  the  defendant,  there  was  a 
coyenant  against  turning  it  into  a  brew-house,  because  it  would 
be  a  nuisanca  The  Lord  Chancellor  said :  '^  I  am  of  opinion  it 
is  a  charity  likely  to  proye  of  great  advantage  to  mankind.  Such 
an  hospital  must  not  be  far  from  a  town,  because  those  that  are 
attacked  with  that  disorder^  in  a  natural  way,  may  not  be  carried 
far." 

[In  the  last-cited  case  there  was,  in  fact,  no  nuisance  at  all ; 
see  the  comments  of  Kindersley,  Y.-C,  in  Soltau  y.  De  Held  (6). 

The  later  cases  of  nuisance  haye  been  chiefly  concerned  with 
noise  (c)  or  obstruction  of  highways  by  crowds  (d),  or  with  the 
disposal  of  sewage  and  refuse  (e).] 

The  right  of  sending  on  the  neighbouring  land  air  impregnated 
with  smoke,  to  such  an  extent  as  to  be  a  nuisance,  was  recognized 
as  a  servitude  by  the  civil  law  in  the  same  manner  as  tbe  right  of 
throwing  water  used  in  manufactories,  or  otherwise,  upon  the  ad- 
jacent land(/),  though  no  such  servitude  existed  where  the  right 


Other 


Civil  law. 


(a)  1752,  Ambler.  168 ;  3  Atk.  760. 

(h)  1851,  2  Sim.  K.  8.  133.  See  also 
Metropolitan  Asylum  District  ▼.  Hill 
(1881),  L.  R.  6  App.  OaB.  193;  Fleet  v. 
Metropolitan  Asylums  Board  (1886),  2 
Times  L.  B.  361 ;  Bendeloto  y.  Guardians 
of  W(yrtley  Union  (1887),  4  Times  L.R. 
67;  and  Att.-Oen.  v.  Corporation  of 
Manchester,  L.  B.  (1893),  2  Ch.  87. 

(c)  Soltfiu  V.  De  Held  (1851),  2  Sim. 
N.  8.  133;  Oatint  v.  Fynney  (1872),  L. 
R.  8  Ch.  8;  Ball  v.  Ray  (1873),  ibid. 
467  ;  Broder  v.  Saillard  (1876),  L.  R.  2 
Oh.  D.  692;  Heather  v.  Pardon  (1878), 
37  Law  Ti.  Rep.  398  ;  Sturges  r.  Bridg- 
man  (1879),  L.  R.  11  Ch.  Div.  852; 
London,  Brighton,  and  South  Coast  Rail- 
way V.  Truman  (1885),  L.  K.  11  App. 
Oas.  46 ;  Harrison  v.  South waric  and 
Vauxhall  Water  Co.,  L.  R.  (1891),  2 
Ch.  409;  Bellamy  v.  Wells  (1891),  60 
L.  J.,  Ch.  156,  63  L.  T.  635,  39  W.  R. 
158;  Christie  v.  Davy,  L.  R.  (1893), 
1  Ch.  316  ;  Qermaine  v.  London  Exhihi- 
tionfi,  Ltd.  (1896),  75  L.  T.  101. 

(d)  Bellamy  v.  Wells,  obi  sap. ;  Barber 


▼.  Penley,  L.  R.  (1893),  2  Ch.  447; 
Chase  y.  London  County  Council  (1893), 
62  J.  P.  184. 

(«)  Att.-Qen,  v.  Basingstoke  (1876), 
24  W.  R.  817  i  St.  Helen's  Chemical  Co. 
V.  St.  Helen's  (1876),  L.  R.  1  Bxch.  D. 
196 ;  Humphries  r.  Cousins  (1877),  L. 
R.  2  C.  P.  D.  239;  Glossop  v.  Heston  and 
Isleworth  Local  Board  (1879),  L.  R,  12 
Ch.  Div.  102;  Att.-Gen,  ▼.  DorHng 
(1882),  L.  R.  20  Ch.  Div.  595 ;  Charles 
▼.  FincUey  Local  Boa/rd  (1883),  h,  R, 
23  Ch.  D.  767;  Ballard  v.  Tomlinson 
(1885),  L.  R.  29  Ch.  Div.  116. 

(/)  Non  pntare  se,  ez  tabem&  caae- 
ariJl  famam  in  saperiora  a&difioia  jnre 
immitti  posse,  nisi  ei  rei  servitatem 
talem  admittit.  Idemqae  ale,  efc  ez 
Buperiore  in  iDferiora  non  aqnam,  non 
qaid  aiiud  immitti  lioet.  In  sno  enim 
alii  hactenns  facere  lioet,  qoatenas  nihil 
in  alien iim  immittat;  fami  antem,  sicit 
aqa»,  esse  immissionem;  posse  ig^tur 
siiperiorem  cnm  inferiore  agere,  "jus 
illi  non  esse  id  ita  faoere." — Dig.  8,  5, 
8,  §  5,  si  serv.  vind. 
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was  claimed  to  ancli  an  extent  only  as  was  necessary  for  the    instanoeB  of 
ordinary  purposes  of  domestic  life  (a).  nmaanoe. 

The  following  authority  has  been  frequently  cited : — In  Com.  Doofcrine  of 
Dig.  (5),  it  is  said, "  So  it  (an  action)  does  not  lie  for  a  reasonable  ^'o'^^®'^*®^^^- 
use  of  any  rights  though  it  be  to  the  annoyance  of  another.     As 
if  a  butcher,  brewer,  &c.,  use  his  trade  in  a  convenient  place, 
though  it  be  to  the  annoyance  of  his  neighbour."    No  authority 
is  cited  (c). 

This  appears,  howeyer,  to  refer  rather  to  the  amount  of  annoy- 
ance requisite  to  give  a  right  of  action  at  all  for  a  nuisance  than 
the  right  to  cause  one ;  [and  with  this  interpretation  the  later 
cases,  except  that  of  Role  v.  Barlow  (d),  agree. 

In  the  case  last  mentioned  the  defendant  burnt  bricks  within  ^^^^^  ▼• 
a  short  distance  of  the  plaintiff's  house.  The  learned  judge,  at 
the  trial  of  an  action  for  the  nuisance  thereby  occasioned,  left  to 
the  jury  the  questions,  first, — was  the  place  where  the  bricks  were 
burnt  a  proper  and  convenient  place  for  the  purpose  ?  and,  if  not, 
was  the  nuisance  such  as  to  make  the  enjoyment  of  life  and  pro- 
perty uncomfortable?  The  jury  found  for  the  defendant;  and 
in  discharging  a  rule  for  a  new  trial  on  the  ground  of  mis* 
direction,  Crowder,  J.,  said  that  the  direction  was  eoiisistent  with 
all  ths  authorities,  and  the  Court  would  be  in  effect  overruling 
several  if  they  were  to  make  the  rule  absolute. 

No  authorities  were  cited  by  the  Court  except  the  passage  from 


Barlow. 


Ergo  per  oontrftrinm  agi  poterifc,  "  jas 
esse  f amnm  immittere."  Sed  et  iDter- 
dictam  '*  ati  possidetis  "  poterit  looam 
habere,  si  qais  prohibeatar,  qaaliter 
yelit  BQO  ati. — Ibid. 

Nam  et  in  balineis  (inqait)  vaporibiis 
onm  Qaintilla  oaoioalam  pergentem  in 
TJrsi  Jalii  instraxisset,  piaoait,  potnisse 
tales  serTitntes  impooi. — Ibid.  §  7. 

(a)  Apad  PompoDiam  dabitatar  an 
quia  poBsit  ita  agere,  "lioere  fomnm 
noQ  gpraTom,  pata  ex  fooo,  in  sao  fa- 
cere,"  aat  *'  non  licere.''  Et  ait  magis 
non  posse  agi :  sioat  agi  non  potest, 
"  jos  esse  in  sno  igoem  faoere,  aat  se- 
dere,  aat  lavere."  —  Ibid.  §  6. 

(&)  Action  npon  the  case  for  a  Nnis- 
ance  (C). 

(«)  [The  authority  for  the  passage  in 
Com.  Dig,  is  probably  2  Bol.  Ab.  139, 
Nosans,  F.  pi.  2.  ."  If  a  man  makes 
candles  in  a  vill,  by  which  he  causes  a 
noisome  smell  to  the  inhabitants,  still 
this  is  no  nnisance,  for  the  needfalness 
of  them  shall  dispense  with  the  noisome- 


ness  of  the  smell.  3  Jao.  B.  B.  RankeU*8 
Ca^e  adjadged."  (Vin.  Abr.  Nusanoe, 
F.  pi.  2.)  Hawkins  questions  the  reason- 
ableness of  this  opinion.  (P.  C.  bk.  1, 
c.  32,  s.  10,  Tol.  1,694,  Garwood's  edit.) 

Or  he  may  refer  to  Anon.  (1  Vent. 
26.)  '*It  was  said  that  a  man  oaghfe 
not  to  be  punished  for  the  erecting  of 
anything  necessary  for  his  lawf al  trade, 
but  it  was  answered  that  this  ought  to 
be  in  a  convenient  place  where  it  may 
not  be  a  nuisance.  For  Twisden  said  he 
had  known  of  an  injunction  for  erecting 
of  a  brew-house  near  Serjeants'  Inn;  but 
the  other  justices  doubted  and  agreed 
that  it  was  unlawful  only  to  erect  such 
things  near  the  King's  palace." 

The  places  where  trade  oould  be 
carried  on  in  towns  appear  formerly  to 
have  been  regulated  by  bye-law.  See 
pi.  34,  B.  16  Car.  J  Player  v.  Jenkins, 
1  Sid.  284  ;  B.  E.  P.  18  Car.  2 ;  Vin. 
Abr.  Bye-laws,  B.  pi.  16 ;  1  Bussell  on 
Crimes,  p.  440.] 

(d)  l»5d,  4  0.  B.,  N.  S.  334. 
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Doctrine  of 
coDTenieace. 

Hole  T. 
Barlow, 


Beal  meaniDg 
of  the 
dootriDe. 


[Comyns  above  mentioned ;  bat  it  may  be  observed  tbat  the 
direction  is  opposed  to  tbe  opinions  expressed  by  the  jadges  in 
Bliss  v.  Hall  and  ElUotson  v.  Feeiham,  in  both  of  which  it  is  laid 
down  by  the  Conrt^  that  twenty  years'  user  is  required  in  order  to 
deprive  a  neighbonr  of  his  remedy  for  the  nnisance  caased  by 
carrying  on  an  offensive  trade,  and  no  trace  of  the  doctrine  is  to 
be  foand  in  them,  that  no  user  is  required  if  the  place  be  a 
"  proper  and  convenient  *'  one. 

No  reference  was  made  by  the  Conrt  to  the  case  of  Walter  v. 
Selfe  (a),  nor  to  the  judgments  in  the  two  other  cases  already 
referred  to;  and  it  cannot  be  disputed  that  a  direct  conflict 
of  opinion  existed  upon  the  question,  whether  a  man  has  a  right 
to  cause  noxious  matters  to  flow  on  to  his  neighbour's  land 
to  such  an  extent  as  to  render  the  enjoyment  of  life  and  property 
substantially  uncomfortable,  in  any  case  except  that  in  which  an 
easement  has  been  acquired  entitling  him  to  do  so. 

From  the  report  of  Hole  v.  Barlow^  it  does  not  appear  apon 
which  of  the  questions  left  to  them  the  jury  found  their  verdict; 
but,  although  from  the  judgments  delivered  in  that  case,  it 
appears  that  the  judges  were  not  of  opinion  that  this  was 
material^  the  effect  of  the  actual  decision  is  quite  altered  by  the 
fact  mentioned  by  Martin,  B.,  in  his  judgment  in  Stockport 
Waterworks  Company  v.  Potter  (5),  namely,  that  the  jury  in  fact 
found  that  there  was  no  nuisance. 

The  real  effect  of  the  placitum  in  Comyns'  Digest,  already 
cited,  p.  431,  is  shown  in  the  interpretation  of  the  word  "  con- 
venient/' adopted  by  Hide,  C.  J.,  in  Palmer's  Rep.  539,  and 
Martin,  B.,  in  Stockport  Waterworks  Company  v.  Potter^  ubi  sup., 
according  to  which  "  convenient  place "  means  a  place  where  a 
nuisance  will  not  be  caused  to  another;  and  the  authorities 
in  which  the  locality  has  been  spoken  of  as  material  in  deter- 
mining the  question  of  nuisance  or  no  nuisance  are  perfectly 
consistent  with  this  interpretation.  Upon  the  question  of  fact, 
whether  a  nuisance  has  been  caused  by  the  defendant  at  all,  the 
nature  of  the  locality,  like  every  other  fact  in  the  case,  must 
be  taken  into  consideration ;  but  that  question  really  is,  whether 
the  act  of  the  defendant  renders  the  enjoyment  of  life  and 
property  by  the  plaintiffs  uncomfortable,  and  if  this  be  found  in 
the  affirmative,  it  should  seem  conclusive  of  the  right  to  recover, 


(a)  1861,  4  De  G.  &  Sm.  316. 


(b)  1861,  7  H.  &  K.  160. 
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f^whateyer  the  locality ;  and  the  great  inconvenience  and  insecurity     Doofcrine  of 
which  wonld  result  if  this  were  not  so  are  obyious  (a).  conyenience. 

In  Beardmore  v.  Treadwell  (5),  Stuart,  V.-C,  granted  an  Beardmorey. 
injanction  against  brick-barning.  He  said,  "  Where  a  man  is  ^^''^'^<*^^^ 
injuring  his  neighboar  to  a  very  material  extent  in  a  way  not 
absolntely  necessary,  this  Court  is  always  disposed  to  interfere. 
In  such  cases  the  balance  of  convenience  must  be  attended  to. 
Upon  the  result  of  the  evidence  it  is  proved  that  there  has  been 
an  actual  and  positive  injury  to  the  plaintiff,  and  that  the  comfort 
and  enjoyment  of  her  mansion  have  been  disturbed ;  that  the 
ornamental  trees  planted  to  exclude  the  appearance  of  unsightly 
objects  have  in  some  cases  been  destroyed,  and  in  many  cases 
injured."  As  to  the  ruling  of  Byles,  J.,  in  Hole  v.  Barlow, 
**  that  no  action  lies  for  the  reasonable  use  of  a  lawful  trade  in  a 
t^onvenient  and  proper  place,''  he  observes,  ''  in  this  exposition  of 
the  law,  the  words  'convenient  and  proper'  must  betaken  subject 
to  some  qualification  ;  nobody  will  doubt  that  to  the  brick-burner 
the  place  may  be  convenient,  and  probably  the  most  convenient 
place  that  can  be  found,  but  it  is  clear  that  the  place  being  con- 
Tenient  to  one  party  is  not  enough  to  justify  the  continuance  of 
the  acts  if  they  make  the  enjoyment  of  life  and  property  un- 
comfortable to  the  other,  especially  if  they  can  be  done  elsewhere 
without  these  injurious  consequences  following.  The  words 
therefore,  '  convenient  and  proper,'  must  be  used  with  reference 
to  the  situation  of  both  parties." 

In  Bamford  v.  Tumley  (c),  another  brick-burning  case.  Cock-  Bamfor.i  v. 
burn,  C.  J.,  on  the  authority  of  Hole  v.  Barlow,  directed  the  jury  ^"'"'^'^i/- 
that  if  they  thought  the  spot  was  convenient  and  proper,  and  the 
burning  of  the  bricks  was,  under  the  circumstances,  a  reasonable 
use  by  the  defendant  of  his  own  land,  the  defendant  would 
be  entitled  to  a  verdict,  independently  of  the  question  whether 
there  was  an  interference  with  the  plaintifiE's  comfort  thereby ; 
and  a  verdict  was  entered  for  the  defendant.  On  appeal 
to  the  Exchequer  Chamber,  the  direction  was  held  to  be  im- 
proper, the  verdict  was  set  aside,  and  a  verdict  entered  for  the 
plaintiff,  for  40*.  The  majority  of  the  Court  (Brie,  C.  J., 
Williams  and  Keating,  JJ.,  and  Wilde,  B.)  held,  that  Hole  v. 
Barlow  was  not  well  decided,  and  that  the  words  "convenient 


[a)  See  also  the  jadgment  of  Wood,  (h)  1863,  9  Jur.,  N.  S.  272 ;  3  G  ff. 

V.-C,  in  Att.'Qen,  y.  Birmingham^  Sfc,  683. 
(1853),  4  K.  A  J.  628.  (c)  1860,  3  B.  &  S.  62. 
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Doctrine  of 

ooiiTeDieDce. 

— ^^— ^-^^ 

Tamford  v. 
Tumlty, 


Cavey  r, 
Ledbitter, 


Tipping  r. 
St.  Helen's 
Smelting  Co. 


[place/'  in  the  passage  in  Com.  Dig.,  meanfc  a  place  where- 
a  nnisance  would  not  be  caused  to  another,  in  conformity  with 
the  obserrations  in  the  above  passage  (p.  432) ;  and  that  the 
law  was,  that  a  man  might,  without  being  liable  to  an  action^ 
exercise  a  lawful  trade,  as  that  of  a  butcher  or  brewer,  or  the  like, 
notwithstanding  it  was  carried  on  so  near  the  house  of  another  as 
to  be  an  annoyance  to  him,  in  rendering  his  resideace  there  less 
delectable  or  agreeable,  provided  the  trade  were  so  conducted  that 
it  did  not  cause  what  amounted  in  point  of  law  to  a  nuisance 
to  the  neighbouring  house.  Pollock,  G.  B.,  dissented  from 
the  judgment.  The  parties  afterwards  agreed  to  enter  a  stet 
processus. 

In  Cavey  v.  Ledbitter  (a),  Wightman,  J.,  refused  to  leave  to  the 
jury  the  question  whether  the  place  where  the  defendant  burned 
the  bricks  was  a  convenient  and  proper  place  for  the  purpose,  but 
left  it  to  them  to  say  whether  the  acts  of  the  defendant  rendered 
the  plaintiff's  residence  substantially  uncomfortable,  and  whether 
his  shrubs,  &c.,  had  been  thereby  injured.  The  plaintiff  obtained 
a  verdict  for  £20.  The  Court  held  the  judge's  direction  correct. 
Erie,  C.  J.,  said  that  the  Court  in  Bamford  v.  Tumley  only 
decided  that  the  form  of  question  adopted  in  Hole  v.  Barlow  was 
wrong.  He  observed,  that  the  affairs  of  life  in  a  dense  neighbour- 
hood could  not  be  carried  on  without  mutual  sacrifices  of  comfort, 
and  in  all  actions  for  discomfort  the  law  must  regard  the  prin- 
ciple of  mutual  adjustment ;  that  the  notion,  that  the  degree 
of  discomfort  which  might  sustain  an  action  under  some  circum- 
stances must  therefore  do  so  under  all  circumstance?,  was  as 
untenable  as  the  notion,  that  if  the  act  complained  of  was  done 
in  a  convenient  time  and  place,  it  must  therefore  be  justified, 
whatever  the  degree  of  annoyance  that  was  occasioned  thereby ; 
and  that  the  judgment  of  Willes,  J.,  in  Hole  v.  Barlow,  appeared 
to  him  to  be  sound. 

In  Tipping  v.  St.  Helen's  Smelting  Company  {b),  an  action  for 
a  nuisance  by  noxious  fumes  from  a  smelting-house,  Mellor,  J., 
directed  the  jury  that  every  man  is  bound  to  use  his  own 
property  in  such  a  manner  as  not  to  injure  the  property  of  his 
neighbour,  unless  he  has  acquired  a  prescriptive  right  to  do  so ; 
but  that  the  law  does  not  regard  trifling  inconveniences.  Every- 
thing must  be  looked  at  from  a  reasonable  point  of  view,  and 


(a)  1863,  13  C.  B.,  N.  8.  470. 


(h)  1863,  4  B.  <&  S.  608. 
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[therefore,  in  an  action  of  nuisance  to  property  from  noxions 
vaponrsi,  tbe  iDJttry^  to  be  actionable,  most  be  each  as  visibly  to 
diminish  the  value  of  the  property  and  the  comfort  and  enjoyment 
of  it.  In  determining  that  question,  time,  locality,  and  all  Uie 
circumstances  must  be  taken  into  consideration.  In  places  where 
great  works  had  been  erected  and  carried  on,  which  were  the 
means  of  developing  the  national  wealth,  persons  must  not  stand 
on  extreme  rights  and  bring  actions  in  respect  of  every  matter  of 
annoyance,  as,  if  that  were  so,  business  conld  not  be  carried  on  in 
such  places.  The  defendant  complained  of  the  direction,  but  the 
Courts  of  Queen's  Bench  and  Exchequer  Chamber  held  it  to  be 
correct ;  and  Cockburn,  C.  J.,  said  that  it  was  not  a  right  question 
to  put  to  the  jury  to  say  whether  tbe  place  where  the  act  was 
done  was  a  proper  and  convenient  one  for  the  purpose,  or  whether 
the  doing  of  it  in  that  place  was  a  reasonable  use  of  the  defen- 
dant's land,  and  that  it  was  inconsistent  with  sound  reason  to  say 
that  the  matter  could  be  considered  with  reference  to  the  interest 
of  the  public.  Without  compensation,  an  individual  was  not 
precluded  from  redress  for  private  injury  on  account  of  a  benefit 
to  the  public  arising  from  that  injury.  The  judgment  was 
afBrmed  by  the  House  of  Lords  (a). 

In  Reinhardt  v.  Mentaaii  (b),  where  the  defendant  had  put  up 
a  stove,  the  heat  of  which  rendered  the  cellar  of  the  plaintiffs 
house  unfit  for  storing  wine,  Kekewich,  J.,  examined  the 
authorities  on  this  point,  and  held  it  to  be  no  answer  to  the  case 
that  the  defendant  was  making  a  reasonable  use  of  his  own 
property. 

In  AtL'Gfen.  v.  Corporation  of  Manchester  (c),  where  an  action 
*  was  brought  to  restrain  the  erection  of  a  small-pox  hospital 
as  a  public  nuisance,  it  was  held  that  there  was  no  sufficient 
evidence  to  justify  "  a  well-founded  and  reasonable  apprehension 
of  danger,"  and  the  injunction  was  refused  on  the  facts.  Chitty, 
J.,  added  that  '^  in  the  case  where  the  health  of  the  Queen's  sub- 
jects in  general  is  concerned,  it  may  possibly  be  a  question 
whether,  if  the  evidence  shows  that  the  maintenance  of  a  small- 
pox hospital  is  on  the  whole,  balancing  the  good  against  the  evil, 
more  beneficial  to  the  health  of  the  public  at  large,  or  to  that 
portion  of  the  public  that  inhabits  and  frequents  the  neighbour- 
hood, than  the  leaving  of  the  persons  suffering  from  the  disease 


Dootrine  of 
coDTeiiience. 

Tipping  r. 

St.  Uelen'f 

Smtlting  Cow 


Feinhardi  r. 
Mintaitu 


A.-O.r,  Corp, 
of  MancIietttiT , 


(a)  11  H.  Ldf.  642,  St  Helen' $  SmelU 
ing  Company  y.  Tipping, 


(h)  1889,  L.  B.  42  Ch.  D.  685. 
(c)  L.  B.  (1893),  2  Ch.  87. 
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Dootrine  of    [scattered  in  their  own  hoases,  some  weight  might  not  be  properly 

oonTenienoe^  allowed  to  this  circomstanoe  ^' ;  bat  he  expressly  refrained  from 

making  this  consideration  any  groand  for  his  decision.     It  is  to 

be  noted  that  the  case  was  one  of  pnblic  and  not  private 

nnisance. 

Other  exist-         It  is  no  answer  to  a  claim  for  an  injunction  against  a  nuisance 

ing  nmaanoes.  ^^^  fouling  water  that  the  water  is  already  fouled  by  others,  who 

have  a  right  to  do  so.  "  The  circumstance  of  the  plaintiff  buying 
up  these  rights  (he  had  bought  up  some  but  not  all)  indicates  the 
soundness  of  the  rule  of  law  which  has  been  laid  down  in  the 
House  of  Lords  in  the  case  of  St.  Helen's  Smelting  Company  t. 
Tipping,  namely,  that  you  cannot  justify  an  additional  nuisance 
in  the  case  of  smoke,  if  it  can  be  clearly  traced  to  your  new 
chimney,  on  the  ground  that  the  plaintiff  has  had  a  great 
many  nuisances  to  encounter  before.  If  the  nuisances  which  he 
has  had  to  encounter  before  have  been  such  that  it  is  impossible 
to  trace  any  evil  to  the  work  you  are  conducting  with  your  new 
chimney,  possibly  the  case  may  be  otherwise;  though  even  then 
it  must  be  seen  how  unreasonable  it  would  be  to  allow  such  an 
excuse,  because  the  circumstance  that  a  person  who  is  so  injured 
can  buy  up  those  who  have  acquired  rights  against  him  is 
no  reason  why  he  should  be  compelled  to  submit  to  your  ad- 
ditional nuisance  until  he  has  bought  up  all  the  rest "  (a). 
Damage  But  the  damage  must  be  sensible,  substantial,  and  actual;  and 

eubttantial.      the  Court  will  not  take  into  account  contingent,  prospective,  or 

remote  damage.  "  The  law  does  not  take  notice  of  the  imper- 
ceptible accretions  to  a  river- bank  or  to  the  sea-shore,  although 
after  a  lapse  of  years  they  become  perfectly  measurable  and 
ascertainable ;  and  if,  in  the  course  of  nature,  the  thing  itself  is 
so  imperceptible,  so  slow,  and  so  gradual  as  to  require  a  great 
lapse  of  time  before  the  results  are  made  palpable  to  the  ordinary 
senses  of  mankind,  the  law  disregards  that  kind  of  imperceptible 
operation.  So,  if  it  were  made  out  that  every  minute  a  millionth 
of  a  grain  of  poison  were  absorbed  by  a  tree,  or  a  millionth  of  a 
grain  of  dust  deposited  upon  a  tree,  that  would  not  afford  a 
ground  for  interfering,  although  after  the  lapse  of  a  million  minutes 
the  grains  of  poison  or  the  grains  of  dust  could  be  easily  detected. 
It  would  have  been  wrong,  as  it  seems  to  me,  for  this  court  in 
the  reign  of  Henry  VI.  to  have  interfered  with  the  further  use  of 

(a)  Crossley  ▼.  Lightoujier  (1866),  L.      Ap.  478.    See  also  Crump  ▼.  Lambert 
R.  3  £q.  289,:per  Wood,  7.-0.;  2  Ch.      (1867),L.R.8£q.409i  17  L.  T.,  N.  8. 183. 
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[sea-coal  in  London,  because  it  had  been  ascertained  to  their       Damage 
satisfaction,  or  predicted  to  their  satisfaction,  that  by  the  reign  of    gn^^ntlJ^] 

Qaeen  Victoria  both  white  and  red  roses  would  hare  ceased   

to  bloom  in  the  Temple  Gardens.  If  some  picturesque  haren 
opens  its  arms  to  invite  the  commerce  of  the  world,  it  is  not  for 
this  court  to  forbid  the  embrace,  although  the  fruit  of  it  should 
be  the  sights,  and  sounds,  and  smells  of  a  common  sea*port  and 
ship-building  town,  which  would  drive  the  Dryads  and  their 
masters  from  their  ancient  solitudes ''  (a).] 

(a)  Per  James,  L.  J.,  in  SalvinY.  NoHh  Brancepeth  Coal  Co.  (1874),  L.B.  9  Ch.  705. 


CHAPTER    Vr. 

PABTT  WALLS  AND   FENCES. 

Ftoty.wfaiB         Although,  strictly  speaking,  the  riglits  and  liabilities  of  the 
Sein^Mimoa.  owners  of  property  adjoining  to  a  party-wall  relate  principally  to 

the  doctrine   of  tenancy  in   common,  yet  some  of  the  rights 
exercised  over  it  partake  of  the  character  of  easements. 

The  common  nser  of  a  wall  adjoining  lands  belonging  to  diffe- 
rent owners  is  prim&  facie  evidence  that  the  wall  and  the  land  on 
which  it  stands  belong  to  the  owners  of  those  adjoining  lands  in 
equal  moieties,  as  tenants  in  common  (a). 
Praramptioii        Where  the  precise  extent  of  land  originally  belonging  to  each 
lebatted.         owner  Can  be   ascertained,   the  presumption   of  a  tenancy  in 

common  does  not  arise,  but  each  party  is  the  owner  of  so  much 
of  the  wall  as  stands  upon  his  own  land  (6) . 

In  the  latter  case,  there  seems  no  authority  for  saying  that  the 
rights  of  the  respective  owners  of  the  portions  of  the  wall  differ 
from  those  of  the  proprietors  of  any  other  two  walls  which  abut 
on  each  other :  unless  prevented  by  some  easement  having  been 
acquired,  either  party  would  be  at  liberty  to  pare  away  or  even 
entirely  to  remove  his  portion,  notwithstanding  the  other  half 
might  be  unable  to  stand  without  the  support  of  it  (c).  At  the 
utmost,  the  fact  of  the  close  union  of  the  walls  could  only  impose 
a  duty  of  greater  caution  than  might  otherwise  be  required  in 
removing  the  materials.  "  If,"  said  Bayley,  J.,  '*  the  wall  stood 
partly  on  one  man's  land  and  partly  on  another's,  either  party 
would  have  a  right  to  pare  away  the  wall  on  his  side,  so  as  to 
weaken  the  wall  on  the  other,  and  to  produce  a  destruction  of 
that  which  ought  to  be  the  common  property  of  the  two  "  {d). 

(a)  CuUtt  V.  Porter  (1828),  8  B.  A  0.  20.  [Of.  Murly  v.  McDermott  (1838),  8 
257,  and  note,  p.  259  ;  Wiltshire  ▼.  8id-      A.  A  £.  188.] 

ford  (1827),  1  M.  A  Ey.  404  ;  IWatson  (c)  8  B.  A  0.  264. 

y.   Gray  (1880),  L.  B.  14  Cb.  O.  192.  (d)  Cubitt  y.  Porter  (1828).  8  B.  A  0. 

In  Mayfair  Property  Co.  ▼.  Johnston,  L.  257.     See    on    this   point,   Bradhee  y, 

B.  (1894),  1  Gil.  608,  an  order  for  parti-  ChrisVs  Bospitql   (1842),  judgment  of 

tion  of  a  part  j  wall  was  made.]  Tindal,  C.  J.,  4  M.  A  G.  761. 

(b)  Matti  y,  Hawkins  (1813),  6  Taunt. 
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Presaniptioti 
rebatted. 


In  general,  however,  party- walla  will  be  foand  "  to  be  bailt  on 
i^he  common  property  of  the  two,  and  to  be  the  common  property 
of  both ; "  and,  in  the  absence  of  any  farther  proof  than  that 
which  is  afforded  by  evidence  of  a  common  nser,  each  will  be 
presumed  to  be  the  case. 

[A  wall  may  be  a  party-wall  np  to  a  certain  point,  namely,  so 
far  as  it  divides  two  buildings  of  unequal  height,  and  an  external 
wall  above  that  point  (a) ;  and  a  pilaster  or  portico,  or  a  fascia, 
which  appears  to  form  an  integral  portion  of  one  house,  may  be 
parcel  of  and  pass  on  a  conveyance  of  another  house  (b). 

Where  a  ^^1  is  a  party- wall,  neither  of  the  tenants  in  common  Bights  of 
tnay  oust  his  co-tenant  from  the  use  of  it  (c) ;  but  each  of  them  ®<*-*^'^"®"- 
has  the  right  to  repair  it  without  the  obligation  to  do  so  {d). 

In  the  metropolis,  party- walls  are  regulated  by  the  provisions  of  BaiidingAofc. 
the  Metropolitan  Building  Act,  1855,  and  the  amending  Acts  (e). 

In  the  case  of  banks,  &c.,  separating  fields,  the  ownership  is  Banks  sepa- 
thus  determined : — If  two  fields  are  separated  by  a  ditch  and  ^  ^  ®  ■• 
l>ank,  the  bank,  prim&  facie  and  in  the  absence  of  proof  to  the 
•contrary  (/),  is  presumed  to  belong  to  the  owner  of  the  field  in 
which  the  ditch  is  not ;  but  if  there  be  a  bank  with  ditches  at 
«ach  side  of  it,  then  there  is  no  presumption  as  to  the  ownership 
of  the  bank,  and  the  question  must  be  determined  by  acts  of 
ownership  (jr).] 


(a)  Weston  v.  Arnold  (1873),  L.  R.  8 
Ch.  1084;  Drury  t.  Army  and  Navy 
Auxiliary  Co-operative  Supply,  L.  B. 
(1896),  2  Q.  B.  271 ;  Carlisle  Caf4  Co, 
T.  Muse  (1897),  46  W.  B.  107.  Of. 
Johnston  v.  Mayfair  Property  Co.,  W. 
N.  1893,  p.  73. 

(b)  Thrupp  V.  Scrutton  (1872),  7  W. 
N.  60;  Foa?  ▼.  Clarke  (1874),  L.  B.  9 
<J.  B.  565 ;  Francis  ▼.  Hayward  (1882), 
L.  B.  22  Oh.  Div.  177.  Of.  Reilly  r. 
Booth  (1890),  L.  B.  44  Ob.  DW.  12; 
Layhourn  y.  QridUy,  L.  B.  (1892),  2 
€h.  58. 

(c)  See  Stedmanr,  Smith  (1837),  8 
E.  <fc  B.  1 ;  26  L.  J.,  Q.  B.  314 ;  21  Jar. 
1248 ;  Watson  v.  Gray  (1830),  L.  B.  14 
€h.  D.  192;  Hughes  v.  PerHval  (1883), 
L.  B.  8  App.  Oas.  443  ;  and  cf.  Lrigh  r. 
Diekeson  (1884),  L.  B.  15  Q.  B.  Div. 
60.  Neither  is  a  tmstee  for  the  other  : 
Kennedy  v.  De  Trafford,  L.  B.  (1897), 
A.  0. 180. 

(d)  Coleheck  v.  Qirdler^  Company 
(1876),  L.  B.  1  Q.  B.  D.  234;  Stand<ird 
Bank  of  Britiih  South  America  y.  Stokes 


(1878),  L.  B.  9  Oh.  D.  68.     Of.,  as  to 
the  oiWl  law,  Dig.  8,  2.  8,  19,  20. 

(«)  See  espeoialij  the  London  Bnild- 
ing  Act,  1894,  56  &  57  Viot.  c.  ocxiii. 
Part  8;  and  Prait  ▼.  Hillman  (1826), 
4  B.  &  0.  269  ;  Wheeler  v.  Gray  (1869), 
6  0.  B.,  N.  S.  606 ;  Major  v.  Park  Lane 
Co.  (1866).  L.  H.  2  Eq.  453 ;  Crojts  t. 
Haldane  (1867),  L.  B.  2  Q.  B.  194; 
Standard  Bank  of  British  South  America 
V.  Stokes,  nbi  sap. ;  Knight  v.  Pursell 
(1879),  L.  B.  11  Oh.  D.  412;  FilUngham 
▼.  Wood,  L.  B.  (1891),  1  Oh.  61 ;  Crow 
V.  Bedhouse  (1895),  59  J.  P.  663 ;  Drury 
▼.  Army  and  Navy  Auxiliary  Co-opera- 
tive Supply,  L.  B.  (1896),  2  Q.  B.  271 ; 
L'«f  V.  Tharp,  L.  B.  (1897),  1  Oh.  260. 

(/)  Marshall  v.  Taylor,  L.  B.  (1896), 
1  Oh.  641. 

(g)  Baylej*,  J.,  in  Chiy  v.  West,  cited 
in  2  Selvryn,  N.  P.  1297,  12r.h  edit. 
See  the  explanation  of  this  giren  bj 
Lawrence,  J.,  in  VowUs  r.  Mellor  (1810), 
3  Taunt.  187—8 ;  and  "by  Holroyd,  J., 
in  Doe  d.  Pring  v.  Pearsey  (1827),  7  B. 
&  0.  807. 
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SpnriouB 
aasement,  io 
repair. 


Obligation  to        The  onlj  general  obligation  with  respect  to  fences  imposed  by 
eep  m  oa    e.  ^^^  common  law  is,  that  every  proprietor  of  land  shoald  prevent^ 
by  fences  or  other  means,  his  cattle  from  trespassing  on  the  land 
of  his  neighbours  (a). 

There  may,  however,  be  a  spurious  kind  of  easement  obliging^ 
an  owner  of  land  to  keep  his  fences  in  a  state  of  repair,  not  only 
sufficiently  to  restrain  his  own  cattle  within  bounds,  bat  alsa 
those  of  his  neighbours  (6) ;  and  rendering  him  liable  for  any 
injury  which  his  neighbour's  cattle  may  sustain  in  consequence- 
of  the  non-repair  of  the  fences, — which,  unless  an  easement  had 
been  acquired,  he  clearly  would  not  be.  This  liability  is  confined 
to  the  cattle  of  his  neighbour,  or  such  as  are  rightfully  on  the 
adjoining  land,  and  does  not  extend  to  all  cattle  whatsoever, 
though  they  may  have  entered  through  the  land  of  the  party 
towards  whom  this  obligation  to  keep  the  fences  in  repair  legally 
exists  (c).  ''  If  the  cattle  of  one  man  escape  into  the  land  of 
another,  it  is  not  any  excuse  that  the  fences  were  out  of  repair,  if 
the  cattle  were  trespassers  on  the  close  from  whence  they  come.'' 
Per  Heath,  J.,  in  Dovaaton  v.  Payne  (d). 

In  an  anonymous  case  reported  in  Ventris  (e),  the  plaintiff 
declared  that  the  defendants  were  bound  to  maintain  a  certain 
fence,  and  that,  by  reason  of  their  neglect  to  do  so,  a  mare  of  the 
plaintiff's  escaped  through  the  fence,  and  was  drowned  in  a  ditch. 
After  verdict  for  the  plaintiff,  on  motion  in  arrest  of  judgment  the 
Court  held,  that  the  plaintiff  was  entitled  to  recover. 


(a)  [Dyer,  372  b;  1  WmB.  Saunders, 
r22  a  f  1  Kotef  to  BaQod.  659  ;  Hilton 
T.  AnheH>^<m  (1872),  27  L.  T.  Hep..  N.  8. 
610.  Cf.  Erakine  ▼.  Adeane  (1878),  L. 
K.  8  Cb.  766 ;  aod  see  tbe  Year  Book, 
20  Edw.  4, 10,  aa  to  datj  of  oommoDeia. 
As  to  tbe  datj  of  a  oopybold  tenaDt  to 
keep  bis  bonndarif  s  distinct,  aoe  Searle 
V.  Cooke  (1S89),  L.  R.  48  Ch.  Dir.  619.] 

(5)  Per  Baylej,  J.,  in  Boyle  y.  Tamlyn 
(1827),  6  B.  A  C.  837—889;  Star  v. 
Rooke^hy  (1711),  1  Sslk.  386;  iLawrence 
V.  Jenkins  (1878),  L.  B.  8  Q.  B.  274.] 

(c)  [See  tbe  jadgment  of  ParaoDS,  C. 
J.,  in  Rust  7.  Lowt  6  Mass.  90,  in  wbiob 
t  be  same  view  of  tbe  law  is  taken,  and 
1  be  wbole  question  and  tbe  antborities 
npon  it  examined  and  explained. 

'i  be  like  rule  applies  in  tbe  case  cf 
tbe  liability  to  maintain  fences  tbrown 
npon  railway  companies  by  tbe  Bail- 
ways  Clauses  Consolidation  Act,  8  A  9 
Vict.  c.  20,  s.  68.  RickettM  y.  Ea$t  and 
W€9t  India  Docks,  4rc.  Rail.  Co.  (1862;, 
12  C.  B.  160 }  Manchester,  Sh^ld,  and 


Lincolnshire  Rail.  Co.  y.  Wallia  (1864), 
14  C.  B.  218.  See  also,  as  to  tbis 
liability,  Sessant  y.  G.  W.  R.  (1860),  8 
C.  B.,  N.  8.  868;  Mar/ell  y.  South  Wales 
Raaway  (1860),  8  C.  B.,  N.  8.  626; 
Buxton  y.  N.  E.  R.  (1868),  L.  B.  3  Q.  B. 
649;  Davjson  y.  M.  R.  (1872),  L.  B.  8 
Bzch.  8 ;  Child  y.  Beam  (1874),  L.  B.  9 
Exob.  176;  Wiseman  y.  Booker  (1878), 
L.  B.  8  C.  P.  D.  184 ;  Corry  y.  Q.  W.  B. 
(1881),  L.  B.  7  Q.  B.  Diy.  822 ;  Diawn. 
y.  Great  Western  RaU.  Co.,  h.  B.  (1»97), 
1  Q.  B.  300. 

In  some  cases,  as  in  Faweett  v.  York 
and  N.  M.  Rail.  Co.  (1861),  16  Q.  B. 
610,  particular  statates  impose  on  rail- 
way companies  a  daty  of  keeping  parts 
of  tbe  line  gnarded  against  all  persona 
and  cattle  on  tbe  adjacent  land,  wbetber 
lawfully  tbere  or  not ;  but  tbe  general 
liability  is  as  aboye  stated.] 

(d)  1796,  2  H.  Bl.  627;  yide  etiam 
per  Wilmot,  C.  J  ,  8  Wilson,  126. 

(«)  Vol.  1,  p.  264. 
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Iq  Booth  y.  WiUon  {a),  where  a  person  to  whom  a  horse  had      Spurioiui 

lement, 
repair. 


been  sent  turned  it  into  a  pasture,  and  by  the  defect  of  the  fence,    •**®°^®"'» 


which  the  neighbouring  owner  was  bound  to  repair,  it  fell  down 
into  the  neighbouring  close  and  was  killed ;  the  liability  of  the 
defendant  for  the  consequences  of  his  neglect  in  not  repairing  was 
not  disputed,  the  only  point  made  being,  that  the  bailee  could  not 
maintain  the  action  (b). 

[In  Singleton  v.  Williamson  (e)  a  man  had  distrained,  damage 
feasant,  cattle  which  had  escaped  from  a  close  through  defect  of 
a  fence  which  he  himself  ought  to  have  repaired,  and  had  ulti- 
mately strayed  into  his  close,  and  the  Court  held  that  he  was 
wrong,  the  trespass  being  the  natural  consequence  of  his  own 
neglect  of  duty. 

The  fact  of  the  tenants  of  land  enclosed  by  a  fence  always 
haying  repaired  it  is  some  eyidence  of  an  obligation  to  do  so ;  and 
the  eyidence  of  obligation  is  strengthened  if  the  land  was  origi- 
nally enclosed  from  a  common.  When  the  priyilege  of  inclosure 
was  granted  by  the  lord,  it  is  unlikely  that  he  would  impose  on 
the  rest  of  his  commoners  the  obligation  of  building  and  main- 
taining a  fence,  or  that  he  would  himself  undertake  the  duty  of 
doing  so ;  and  to  take  such  a  concession  without  imposing  such 
a  duty  on  the  party  benefited  would  be  an  injustice  to  the  com- 
moners ((2). 

The  obligation  is  absolute,  to  maintain  at  all  times  a  sufficient 
fence  without  notice  to  repair,  except  in  the  case  of  damage  by 
the  act  of  God  or  yis  major.  If  the  fence  is  broken  by  a  stranger, 
and  the  seryient  owner  has  no  notice  of  it,  he  is  answerable  for 
damage  to  cattle  escaping  into  the  dominant  close  and  proximately 
due  to  that  cause  (e). 

The  trustees  of  a  turnpike  road  are  not  bound  to  fence  a  road  Tarnpike 
made  by  them,  unless  there  is  a  special  proyision  in  their  Act  to  *'^^®«"- 
that  effect,  although  they  haye  made  fences  and  kept  them  in 
repair  for  many  years  (/).     But  if  their  Act  directs  fences  to  be 
made  and  repaired,  they  are  the  parties  to  make  and  repair, 
unless  the  burden  is  expressly  imposed  on  some  one  else  [g). 


(a)  1817, 1  B.  &  Aid.  59.  («)  Laivrenee  t.  Jenkina  (1873),  L.  R. 

(b)  See    also   Pow^fll    ▼.    Salisbury  8  Q.  B.  274. 

(18^).  2  Yoa.  A  Jer.  891 ;  [Lee  r.Riley  (/)  Rea  ▼.  Llandilo  (1788),  2  D.  &  E. 

(1865),  18  G.  B.,  K.  8.  722.]  232. 

(r)  1861,  7  H.  &  N.  410.  (g)  Merwale  ▼.  Ewet^r  (1868),  L.  B.  3 

(d)  Barber  y.  rFhiUly  (1865),  11  Jar.,  Q.  B.  149. 
K.  8.822;  84  L.  J.,  Q.  B.  212. 
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Sparioiu 

easement,  to 

rep«ir. 

Inoloenre  Aot. 
Bemedy. 


Liability  for 
driTing  or 
enticing 
animals. 


Toicnsend  r. 
Wathen, 


Liability  for 
damage  to 
persons  or 
cattle 
trespassing. 


[The  General  Inclosare  Act,  1845,  also  contains  regulations  as 
to  .fencing  (a). 

The  liability  to  repair  fences  is  not  affected  by  Lord  Tenter* 
den's  Act,  that  Act  not  applying  to  mere  dnties  (b). 

The  remedy  in  these  cases  is  against  the  occupier  of  the 
land  (c). 

Unity  of  possession  would  of  course  have  the  same  effect  in 
this  as  in  the  case  of  a  regular  easement  (d);  and  if  a  man  bound 
to  repair  as  against  his  neighbour  were  to  take  a  lease  of  the 
latter's  close  and  then  to  sublet  it,  the  sub-lessee  would  have  no 
remedy  against  his  landlord  for  not  repairing.] 

Analogous  to  this  liability  arising  from  neglect  to  do  what  the 
party  was  bound  to  do,  is  that  incurred  by  a  party  doing  some 
positiye  act,  as  Arivi  ng  or  enticing  into  his  property  the  animals 
of  his  neighbours,  so  that  they  sustain  injury  thereby. 

Thus  in  Townsend  r.  Wathen  (e),  where  the  defendant  set 
traps  baited  with  strong*smelling  flesh  so  near  the  edge  of  his 
property,  as  thereby  to  entice  the  plaintiff's  dogs  in  the  neigh- 
bouring close,  which  were  caught  in  the  traps  and  wounded, 
it  was  held  that  the  defendant  was  liable.  Lord  Ellenborough 
said,  "  Erery  man  must  be  taken  to  contemplate  the  probable 
consequences  of  the  act  he  does.  And,  therefore,  when  the 
defendant  caused  traps  scented  with  the  strongest  meats  to  be 
placed  so  near  to  the  plaintiff's  house  as  to  iafluence  the  instinct 
of  those  animals,  and  draw  them  irresistibly  to  their  destruction, 
he  must  be  considered  as  contemplating  this  probable  consequence 
of  his  act.  That  which  might  be  taken  as  general  eyidence 
of  malice  against  all  dogs  coming  accidentally  within  the  sphere 
of  the  attraction  which  he  had  placed  there,  must  surely  be 
evidence  of  it  against  those  in  particular  which  were  placed 
nearest  to  the  source  of  attraction  and  within  the  constant 
influence  of  it.  What  difference  is  there  in  reason  between 
drawing  the  animal  into  the  trap  by  means  of  his  instinct  which 
be  cannot  resist,  and  putting  him  there  by  manual  force  f '' 

Where,  however,  no  such  obligation  to  repair  exists,  it  seems, 
though  there  are  authorities  throwing  doubt  on  the  point,  that 
the  owner  of  the  land  is  not  liable  for  injury  sustained  by  cattle 
which  are  trespassing  upon  his  property. 


(a)  Sect.  8. 

(h)  See  per  Williams,  J.,  in  Peter  r. 
Daniel  (1848),  6  C.  B.  678. 

(c)  Cheetham  t.  Hampson  (1791),  4 


T.  R.  818;  1  Wms.  Saund.  832;  1  Note«  v. 
to  Saand.  659. 

id)  Above,  p.  14. 

[e)  1808,  9  Bast,  277. 


t. 
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''If  A.,  seised  of  a  waste  adjoiniDg  a  highway,  dig  a  pit  in  the    Liability  for 
waste  within  thirty-six  feet  of  the  said  way,  and  the  mare  of  B,     l^n,  ^ 
escape  into  the  said  waste,  and  fall  into  the  said  pit,  and  there        cattle 
die,  still  B.  shall  not   have  any  action   against  A.,  for  that    ^'^^""°^' 
the  making  of  the  pit  in  the  waste  and  not  in  the  highway,  was 
not  any  tort  to  B.,  but  that  it  was  by  the  default  of  B.  himself 
that  his  mare  escaped  into  the  waste''  (a). 

So,  in  Sareh  v.  BlcLckbum  (b),  an  action  was  brought  "  for  Sareh  v. 
knowingly  keeping  a  ferocious  dog  accustomed  to  bite  mankind, 
and  which  bit  the  plaintiff/'  The  plaintiff  was  a  watchman  of 
the  parish,  and  was  bitten  as  he  was  going  in  the  middle  of 
the  day  to  the  defendant's  house  by  a  back  way,  which  the 
defendant  contended  was  a  private  way  for  himself  and  family 
only. 

The  plaintiff  was  alone  at  the  time,  and  there  was  no  evidence 
of  the  reason  of  his  being  in  the  place  where  he  was  bitten. 
There  was  a  notice,  ''  Beware  of  the  dog,"  but  the  plaintiff  could 
not  read. 

Tindal,  C.  J.,  left  it  to  the  jury  to  say  on  which  side  there  was 
negligence.  "  If  the  plainiiff  was  negligent,  if  he  was  where  he 
ought  not  to  have  been,  or  if  he  neglected  means  of  notice, 
he  cannot  recover ;  if  the  defendant  placed  the  dog  where  he 
might  injure  persons,  not  themselves  in  fault,  he  is  responsible. 

*'  The  plaintiff  certainly  is  not  entitled  to  recover  in  this  action, 
if  he  was  injared  by  his  own  fault.  There  is  no  evidence  to  show 
why  the  plaintiff  was  on  the  spot  in  question,  whether  with 
a  lawful  or  unlawful  object.  The  law,  however,  would  rather 
presume  a  lawful  object ;  and  there  is  no  improbability  in  his 
having  one,  for  he.  was  on  one  of  the  ways  to  the  house  itself  at 


(a)  Blyth  v.  Topham  (1608),  1  Eolle'a 
Abr.  88,  Action  od  Case,  N.,  NDsana, 
pi.  4 ;  S.  G.,  Gro.  Jao.  158 ;  see  also 
Brock  T.  Copeland  (1794),  I  Bsp.  203. 
[In  accordance  witb  the  principle  of 
this  case  is  Hardcastle  y.  South  York- 
8hire  Rail.  Co.,  above,  p.  401  j  and  it; 
is  also  recogDised  in  Bamea  v.  Ward, 
above,  p.  898,  which  shows  that  where 
the  excavation  immediately  adjoins  the 
footwaj,  so  as  to  amoant  to  a  nnisance, 
the  owner  wonld  be  liable;  and  in  Houn- 
tell  V.  Smyth  (I860),  7  G.  B^N.  8. 731, 
where  it  was  held,  that  the  owner  of 
nnendoeed  land,  over  which  the  public 
are  permitted  by  him  to  ramble  without 
interference,  is  not  boand  to  fence  ex- 


cavations in  it,  as  every  one  using  land 
under  such  circumstances  must  take 
the  permission  with  its  concomitant 
perils.  It  would  be  otherwise,  however, 
in  cose  of  a  man  holding  out  any  direct 
inducement  or  invitation  to  another  to 
go  by  a  path  across  his  land  i  for  in 
sach  a  case  he  would  be  bound  either 
to  warn  or  guard  the  other  against 
dangerous  obstructions  or  pitfa'ls  placed 
or  continued  by  him  in  the  path.  See 
also  the  Highway  Act,  6  &  6  Will. 
4v  c.  60,  s.  70,  as  to  excavations  near 
highways  within  the  Act ;  and  Matson 
V.  Baird  (1878),  26  W.  R.  836.] 

(b)  1830,  Moo.  &  Mai.  505 ;  4  C.  &  P. 
297. 
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trespassing. 

Sarch  ▼. 
Blackburn. 


Jordin  v. 
Crump, 


mid-day,  although  certaiDlj  it  was  not  the  most  public  and  usual 
way.  If  he  was  lawfully  there,  I  do  not  think  the  mere  fact  of 
the  defendant's  having  put  up  the  notice  relied  on  woald  deprive 
him  of  his  remedy.  The  mere  putting  up  the  notice  is  not 
suflBcient  for  this,  unless  the  party  injured  is  at  least  in  such  a 
condition  as  to  be  able  to  become  cognizant  of  its  contents.  The 
plaintiff  could  not  read ;  the  notice,  therefore,  famished  no 
information  to  him  ;  and  there  were  no  circnmstauces  in  the  way 
iu  which  the  dog  was  kept  to  apprise  him  of  the  danger.  If,. 
therefore,  he  had  a  right  to  be  where  he  was,  I  see  no  fault  or 
negligence  in  him  to  deprive  him  of  his  remedy.  Still  the 
defendant  will  not  be  liable  unless  he  is  in  fault;  unless  he  knows 
the  character  of  the  dog,  which  he  certainly  did  in  this  instance,, 
and  unless  he  keeps  it  improperly  with  that  knowledge.  Th& 
mere  patting  up  the  notice  does  not,  I  think,  in  this  case  excuse 
him.  But  it  is  said,  that  he  has  a  right  to  keep  a  fierce  dog  ta 
protect  his  property.  He  certainly  has  so  ;  but  not,  in  my 
opinion,  to  place  it  on  the  approaches  to  his  house,  so  as  to  injure 
persons  exercising  a  lawful  purpose  in  going  along  those  paths  to 
the  house.  If  the  dog  was  placed  in  such  a  situation  that  he 
conld  injure  the  plaintiff,  ignorant  of  the  notice,  and  going  for  a 
lawful  purpose  to  the  house  by  a  way  which  he  was  entitled  to 
use,  I  think  the  defendant  woald  not  be  protected  from  this 
action," 

In  Jordin  v.  Crump  (o),  it  was  held,  that  a  man  might  lawfully 
place  dog-spears  on  his  own  land,  having  a  public  footpath 
running  across  it,  and  that  he  would  not  be  liable  for  damage  in- 
flicted by  them  on  dogs  deviating  from  the  footpath,  though  they 
belonged  to  persons  lawfully  using  the  path.  '^Now  in  the 
present  case,"  said  Alderson,  B.,  in  delivering  the  judgment  of 
the  Court,  "  the  injurious  act  was  done  by  the  dog  to  the  land  of 
the  defendant ;  and  it  is  no  answer  to  say  that  the  plaintiff  could 
not  control  the  animal,  and  was  therefore  unable  to  guard  against 
that  danger.  If  he  chose  to  walk  with  his  dog  along  a  footpath 
through  ground  on  which  a  dog  might  commit  a  trespass,  he 
knew  the  risk  he  was  running ;  and  the  case  is  similar  to  that  of 
a  man  who,  passing  in  the  dark  along  a  footpath,  should  happen 
to  fall  into  a  pit  dug  in  the  adjoining  field  by  the  owner  of  it.  In 


(a)  1841,  8  M.  A  W.  782.    The  plain-      the  dog.sp»an,  bat  the  Court  said  chat 
Viff  had  giTen  notice  of  the  existence  of      made  no  difference. 
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sncli  a  case,  the  party  digging  the  pit  would  be  responsible  for    Liability  for 
the  injury,  if  the  pit  were  dug  across  the  road ;  but  if  it  were  only      damage  to 
in  an  adjacent  field  the  case  would  be  very  different,  for  the  falling         cattle 
into  it  would  then  be  the  act  of  the  injured  party  himself  "  (a).    *^'^^'P^""g' 
The  Court  then  cite  and  recognize  the  case  above  given  of  Blyth      Jordin  v. 
▼.  Topkam  (6),  and  say,  ''  that   case,  therefore,  is  an  authority         ^^"^^' 
that  the  fact  of  a  trespass  being  involuntary  makes  no  difference 
in  this  respect/' 

The   cases,  some   of    which  appear  at   first  sight   to   be  in  Damage  hj 
opposition  to  this  doctrine  (c),  are  instances  in  which  a  party  has  ^q^*'^*?"",, 
resorted  to  the  use  of  some  dangerous  engine  or  ferocious  animal  trcrspassers. 
for  the  preservation  of  his  property,  and  has  thus  done  indirectly 
what  the  law  would  not  allow  him  to  do  by  his  own  hand,  unless 
it    were    absolutely   necessary  to  preserve  his    property  from 
immediate  injury  {d).     These    decisions   are  at   the   best   very 
doubtfully  expressed ;  they  appear  to  be  overruled  to  some  extent 
by  the  above  case  of  Jordin  v.  Orump ;    and  it  is  decided  at 
all  events  that  if  the  party  injured  had  express  notice,  and^never- 
theless   persisted  in    committing   the   trespass,    he   can   obtain 
no  redress,  but  must  take  the  consequences  of  his  own  act  {e). 

[These  cases  must  be  distinguished  from  cases  of  '^  escape,'^  E  cipe. 
whether  of  water  (/),  soil  {g),  or  dangerous  or  poisonous  sub- 
stances (&).] 

There  appears  to  be  no  authority  in  the  English  law,  that,  in   basement  for 
the  absence  of  express  stipulation,  an  easement  can  be  acquired  roots  of  trees. 
by  user,  to  compel  a  man  to  submit  to  the  penetration  of  his  land 
by  the  roots  of  a  tree  planted  on  his  neighbour's  soil. 

The  principal  objections  to  the  acquisition  of  such  an  easement 
consist  in  the  secrecy  of  the  mode  of  enjoyment,  and  the  perpetual 
change  in  the  quantity  of  inconvenience  imposed  by  it. 

Supposing  no  easement  to  exist,  there  seems  nothing  to  take 
this  out  of  the  ordinary  rule,  that  a  man  may  abate  any  encroach- 
ment upon  his  property,  and  therefore  that  he  may  cut  the  roots 


(a)  [See  Barnes  t.  Ward ;  Hardcastle  Gamp.  41 ;  Corner  y  Champneya  (1814), 
▼.  South  Torkahire  Railway  and  River  olted  2  Marshall,  584. 

Jhtn    Company  ;    Hounaeil    ▼.    Smythe,  (e)  Ilott  y,  Wilks  (1820),  3  fi.  (fc  Aid. 

ante,  p.  443,  r.]  804. 

(b)  1  Eol.  Abr.  88.  (/)  Rylanda  v.  Fletcher  (1868),  L.  B. 

(c)  Deane  y.  Clayton  (1817),  7  Taunt.  8  H.  L.  330. 

489;  Bird  r.  mihrook  (1»20),  4  Bing.  (g)  Hurdman  y.  N.  E,  R.  (1878),  L. 

^8.  B.  3  G.  P.  Diy.  168. 

(d)  Vere  y.  Lord  Cawdor  (1809),  11  (h)  Firth  v.  Bowling  Iron  Co.  (1878), 
Bast,  568  J  Janeon  r.  Brown  (1807),  1  L.  B.  3  G.  P.  D.  254. 
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bonndftry 
trees. 


Masters  r. 
PoUie. 


Ownership  of    of  a  tree  80  enoToaohing  in  the  same  manner  that  he  maj  the 

orerhanging  branches  (a). 

The  decided  cases  bearing  npon  this  subject  hare  turned 
rather  npon  the  question  of  property  in  trees  growing  npon 
the  limits  of  two  adjoining  heritages,  than  npon  the  question  of 
easement. 

Mcutera  t.  Pollie  {h)  was  an  action  ''  of  trespass  qnare  clananm 
fregit^  et  asportavit  the  plaintiff's  boards."  The  defendant  justi- 
fied^ "  That  there  was  a  great  tree  which  grew  between  the  close 
of  the  plaintiff  and  that  of  the  defendant^  and  that  part  of  the 
roots  of  the  tree  extended  into  the  close  of  the  defendant,  and 
were  nourished  by  his  soil ;  that  the  plaintiff  cat  down  the  tree, 
and  carried  it  into  his  own  close  and  sawed  it  into  boards,  and 
the  defendant  entered  and  took  and  carried  away  some  of  the 
boards,  pront  ei  bend  licuit/'  The  plaintiff  demurred  to  this  plea, 
and  it  was  contended  that  the  plea  was  bad,  for  although  some  of 
the  roots  of  the  tree  are  in  the  defendant's  soil,  yet  the  body  (le 
corps  del  maine  parte)  of  the  tree  being  in  the  plaintiff's  soil, 
therefore  all  the  residne  of  the  tree  belongeth  to  him  likewise. 
And  of  this  opinion  is  Bracton  ;  bat  if  the  plaintiff  had  planted  a 
tree  in  the  soil  of  the  defendant,  it  shall  be  otherwise,  qnod  curia 
concessit;  but  Moantague,  C.  J.,  said,  "That  the  plaintiff  cannot 
limit  the  roots  of  the  tree,  how  far  they  shall  go.''  Vide  2  Ed.  4, 
23  (c). 

In  an  anonymous  case  reported  in  the  same  volume,  it  is 
said  {d),  "  If  a  tree  grow  in  a  hedge  which  divides  the  land  of  A. 
and  B.,  and  by  its  roots  take  nourishment  in  the  land  of  A.  and 
also  of  B.,  they  are  tenants  in  common  of  the  tree  ;  and  so  it  was 
adjudged." 

In  Waterman  v.  Soper  (e), "  It  was  ruled  by  Holt,  C.  J.,  at  Lent 
Assizes,  at  Winchester,  upon  a  trial  at  Nisi  Prius,  1697-8  : 
Ist,  That  if  A.  plant  a  tree  upon  the  eztremest  limits  of  his  land, 
and  the  tree  growing  extends  its  roots  into  the  land  of  B.  next 
adjoining,  A.  and  B.  are  tenants  in  common  of  this  tree ;  but  if 
all  the  roots  grow  into  the  land  of  A.,  though  the  boughs  over- 
shadow the  land  of  B.,  yet  the  branches  follow  the  root,  and  the 
property  of  the  whole  is  in  A.     2ad,  Two  tenants  in  common  of 


Waterman  y» 
Soper. 


(a)  1  Rol.  Rep.  89  i ;  NorHi  v.  Baker 
(1613),  per  Groke,  J.  [The  same  pro- 
poeiiions  hold  good  as  bo  branches  over- 
hanging a  neighbour's  land  for  upwards 
of  twenty  years ;  Lemmon  r.  Webb,  L. 


B.  (1895),  A.  0.  1.] 

(h)  1623,  2  Bnlle,  Bep.  I4t. 

(c)  This  reference  is  incorrect. 

(d)  P.  255. 

(e)  1697,  1  Lord  Baymond,  737. 
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ur 


a  treoj  and  one  cats  the  whole  tree — tHongli  the  other  cannot   Owneniupof 
have  an  action  for  the  tree,  yet  he  may  hare  an  action  for  the      bonndary 

special  damage  by  this  catting  ;  as  where  one  tenant  in  common  

destroys  the  whole  flight  of  pigeons/' 

In  Holder  y.  Ooates  (a),  an  action  of  trespass  was  brought  for  Hoid&r  y. 
catting  a  tree  of  the  plaintiff.     The  body  of  the  tree  stood  in  the  ^^^' 
defendant's  land,  but  some  of  the  lateral  roots  grew  into  the  land 
of  both  parties.     The  evidence  as  to  the  position  of  the  principal 
root  was  conflicting. 

Littledale,  J.,  referred  to  the  case  first  above  cited,  from  Belle's 
B.,  and  expressed  his  preference  for  the  law  as  there  laid  down 
over  the  raling  of  Lord  Holt  in  Waterman  v.  Soper  (b).  The 
learned  judge,  in  summing  np,  told  the  jary  that  he  did  not  see 
on  what  grounds  they  conld  find  for  either  party,  as  to  the  pro- 
portion of  nourishment  derived  by  the  tree  from  the  soil  of  the 
plaintiff  and  defendant  respectively ;  "  but  that  the  safest  criterion 
for  them  would  be  to  consider  whether,  from  the  evidence  given 
as  to  the  situation  of  the  trunk  of  the  tree  above  the  soil  and  of 
the  roots  within  it,  they  could  ascertain  where  the  tree  was  first 
sown  or  planted."  Upon  the  jury  saying  that  they  could  not  tell 
in   whose  ground  the  tree  first  grew,   a  verdict  was  taken  by  ' 

consent. 

By  the  Civil  Law,  the  neighbour  into  whose  land  the  roots  of  O^^il  l*^« 
a  tree  penetrated  was  not  permitted  to  cut  them  off,  although 
he  might  institute  a  suit  to  contest  the  right. 

With  regard  to  the  property  of  a  tree,  the  roots  of  which 
extended  into  two  heritages,  it  would  appear  that  if  it  derived  its 
nourishment  equally  from  both  it  became  common  property.  If 
it  drew  its  nourishment  substantially  from  one  heritage  only,  on 
whichever  side  it  was  originally  planted,  the  property  passed  to 
the  owner  of  the  land  supplying  the  nourishment  (c). 

Pothier,  in  his  commentary  on  the  passage  of  the  Digest,  that 
"the  tree  remains  the  property  of  him  in  whose  soil  it  had  its 


(a)  1827|  Moo.  A  Mai.  112. 

(h)  1697,  1  Lord  Raymond,  787. 

(c)  Si  arbor  in  yioini  fandum  radioes 
porrexifc,  reoidere  eaa  yioino  non  lioebit ; 
agere  antem  licebit,  non  esse  ejas,  siouti 
tignnm,  ant  protectam,  immissam  ha- 
bere.  Si  radioibna  yioini  arbor  aletnr, 
tamen  ejus  est,  in  oajaa  fando  origo 
ejna  fnerit.— Dig.  47,   7,  6,  §  2,  arb. 

furt.  C888. 

Si  vicini  arbor  em  ita  terr&preBserim, 


nt  in  menm  fnndam  radioes  egerif>, 
meam  effici  arborem.  Bationem  enim 
non  permittere,  ut  altering  arbor  intelli- 
gator,  qaam  oajas  fnndo  radioes  egisset. 
Et  ideo  prope  oonfininm  arbor  posita,  si 
etiam  in  yioinam  fandam  radioes  egerit, 
oommanis  est. — Dig.  41,  1,  7,  §  13,  de 
adq.  rer.  dom. 

Inst.  2,  1,  31,  is  identical  in  expres- 
sion with  the  latter  anthority. 
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« 

Ownership  of  Origin/'  says :  ''This  is  so^  notwithstanding  it  is  said  in  tho 
r     ^^^      Institutes,  that  the    tree  shall  be  considered   his  into   whose 

soil  tHe  roots   are  protruded;  for  this   is  to  be  understood  of 

such  a  protrusion  of  the  roots  as  to  draw  all  the  nourish- 
ment for  the  tree  from  the  neighbouring  soil;  but  if  my  tree 
pushes  the  extremities  of  its  roots  only  into  my  neighbour's 
soilj  though  it  may  by  that  means  draw  some  nourishment 
therefrom,  nerertheless  the  tree  remains  mine^  because  the  tree 
has  got  its  origin  and  the  greater  part  of  the  roots  in  my  soil.'' 

The  Civil  Law  appears  to  agree  with  the  rule  as  laid  down 
in  the  anonymous  case  in  Rolle,  and  in  Waterman  y.  Soper, 
and,  consequently,  to  be  at  variance  with  the  opinion  of  Little- 
dale,  J. 

The  French  Code  contains  many  minute  provisions  upon  this 
subject  (a). 

(a)  Arts.  671—2-3,  Code  Civil ;  Pardessav,  Tiait^  dea  Serntades,  297. 


PART    IV. 

OF  THE  INCIDENTS   OF   BASEMENTS. 


Thi  Incidents  of  Easements  may  be  considered  with  refer- 
ence to— 

1st.  The  obligation  to  do  the  works  necessary  for  the  enjoy- 
ment of  the  easementj  as  to  make  repairs. 

2nd.  The  secondary  easements  ancillary  to,  and  depending 
opon^  the  primary  easements. 

3rd.  The  extent  and  mode  of  enjoyment. 


CHAPTER  I. 


OBUOAHON   TO   BIPAIB. 


As  a  general  rnle,  easements  impose  no  personal  obligation   SerWeat 
upon  the  owner  of  the  servient  tenement  to  do  anything — the  J^^'niJ!'* 
burden  of  repair  falls  npon  the  owner  of  the  dominant  tone-  repair, 
ment  (a). 

''  Ad  aqaaa  dactam/'  says  Bracton, "  pertinet  pargatio  sicat  ad 
yiam  pertinet  refectio'^  (b). 

"  Where  I  grant  a  way  over  my  land,  I  shall  not  be  boand  to 
repair  it/'  said  Twisden,  J.,  in  Pomfret  v.  Bicroft  (c). 

"  By  the  common  law  of  England,  he  that  hath  the  use  of  a 
thing  onght  to  repair  it/'  said  Lord  Mansfield  in  Taylor  y. 
Whitehead  (d). 

''The  grantor  of  a  way  is  not  bonnd  to  repair  it  if  it  be 
foundroas''  (c). 


(a)  '*  If  the  grantee  of  a  way  wanta  (e)  1671,  1  Sanod.  322,   a ;  see  also 

it  to  be  repaired  be  must  repair  it  him-  Oerrard  r.  Cooke  (1806),  2  Bos.  A  Pall, 

self."    See  per  Coleridge,  J.,  in  Duncan  N.  B.  109. 

▼.  Loueh  (1846),  6  Q.  B.  909.  (d)  1781,  2  Douglas,  749. 

(h)  Lib.  4>  fol.  232,  a.  {e)  Com.  Dig.  Chimin.  (D.  6).    [Cf.  1 

o.  30 
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SerrieDt 
owner  not 
bound  to 

rppftir. 


This  is  in  accordance  with  the  principles  of  the  Civil  Law,, 
which  imposed  the  harden  of  repair  in  cases  of  easement  apon 
the  owner  of   the  dominant,  and  not   upon  the   owner   of  the 
servient  tenement  (a). 

*  By  the  French  Code  Civil  (b),  the  expenses  incurred  in  con- 
structing any  works  necessary  for  the  use  or  preservation  of  any^ 
easement^  must  be  borne  by  the  party  entitled  to  it. 


When  domi- 
nant owner 
liable  for 
damage. 


Soare  ▼. 
IHckins<m. 


SporioDB 
easement  to 
oompel  eer- 
yient  owner 
to  repair. 


What  is  above  said  is  to  be  understood  with  reference  only  to- 
the  non-liability  to  repair  on  the  part  of  the  owner  of  the  servient 
tenement. 

It  would  appear  on  the  principles  hereafter  considered^  that^ 
where  the  enjoyment  of  the  easement  is  had  by  means  of  aa 
artificial  work  (opus  manufactum),  the  owner  of  the  dominant- 
tenement  is  liable  for  any  damage  arising  from  its  want  of  repair. 
Thus^  if  a  man  carries  water  by  means  of  conduit-pipes  through 
his  neighbour  s  land,  he  must  keep  those  pipes  in  repair  (c). 

Where  the  easement  is  natural,  and  the  injury  to  the  servient 
tenement  arises  from  natural  causes  only,  no  such  liability 
accrues. 

The  case  of  Eoare  v.  Dickinson  (d),  where  an  action  was 
brought  fpr  the  bad  state  of  repair  of  some  water-pipes,  is  not 
opposed  to  the  principles  above  laid  down^  although  from  the 
point  upon  which  the  Court  gave  judgment,  it  cannot  be  treated 
as  an  authority  in  support  of  it.  Nor  indeed  upon  the  facts- 
as  stated  in  the  report  could  the  point  of  liability  to  repair  be- 
raised ;  for  the  declaration  did  not  state  to  whom  the  pipes 
belonged,  nor  that  they  ran  through  the  plaintiff's  land,  but 
alleged  merely  that  the  defendant  caused  the  water  to  run  near 
the  plaintiff's  foundations^  whereby  they  were  rotted,  so  that,  as 
the  Court  said,  the  defendant  was  plainly  a  wrongdoer,  and  upon 
this  ground  they  gave  judgment  (e), 

A  question  appears  to   have  been  raised  in  some  old  cases, 


Wms.  Sannd.  822  o ;  1  Notes  to  Saond. 
566  J  Ingram  v.  Morecraft  (1868),  33 
Bear.  49;  Rohhina  r.  Jones  (1863),  15 
C.  B.,  N.  S.  221 J  Coleheck  y.  Oirdlera' 
Co.  (1876),  L.  R.  1  Q.  B.  D.  234  j  High- 
way  Board  of  Macclesjleld  ▼.  Grant 
(1682),  51  L.  J.,  Q.  B.  367.] 

(a)  In  omnibos  seryitutibos  refectio 
ad  earn  pertinet,  qui  sibi  serritatem 


adserit,  non  ad  earn  oojas  res  servit. — 
Dig.  8,  5,  6,  §  2 ;  ibid.  8,  si  ser^.  rind* 
(h)  Art.  6&8. 

(c)  [See  Bell  v.  Tuentyman  (1841),  1 
Q.  B.  766 ;  and  Lord  Sgremont  y.  PuU 
man  (1829),  M.  &  M.  404.] 

(d)  1730,  2  Lord  Raymond,  156S. 

(e)  [See  Alston   v.  Grant  (1854),  8- 
£1.  &  Bl.  128.] 
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Trhether  there  was  not  by  the  law  of  Eagland  an  exception  to  the       Spnrioas 
rule  already  laid  down — that  the  owner  of  the  dominant  tenement    ®"®™®"*  ^ 

^  compel  WGt' 

was  bound  to  make  the  necessary  reparations.  vient  owner 

In  Pitz.  Nat.  Brev.  (a),  there  is  a  writ  commanding  the  mayor      ^  rop*^- 

and  sheriff  of  a  town  to  summon  one  before  them  for  not  repairing 
his  cellar^  to  the  damage  of  him  who  has  a  cellar  beneath  it, 
which  by  the  cnjaiom  of  the  said  town,  he  was  boand  to  repair. 
The  other  writ  de  reparatione  faciendft  (6)  is  the  case  of  a  house 
becoming  ruinous  and  dangerous  to  the  neighbouring  houses. 

There  is  a  case  in  Keilwey  (c),  as  follows :  ''  It  seems  to 
Fineux  and  Brudnell  in  the  K.  B.,  that  where  I  hare  a  chamber 
below  (raeason  paraile),  and  another  has  a  chamber  above  mine 
(haute  meason),  as  they  have  here  in  London^  in  this  case  I  may 
compel  him  who  has  the  chamber  above  to  cover  his  chamber  for 
the  salvation  of  the  timber  of  my  chamber  below;  and  in  the 
same  manner  he  may  compel  me  to  sustain  my  chamber  below, 
by  the  reparation  of  the  principal  timber  for  the  salvation  of  his 
chamber  above. — Nota  et  stude.  For  some  at  the  bar  think  that 
I  may  suffer  my  chamber  to  fall  down  (deschuer) ;  but  all  were 
agreed  that  I  could  not  abate  my  chamber  to  the  destruction  of 
the  upper  chamber  {d),  and  the  manner  for  me  to  compel  another 
to  sustain  his  chamber^  ut  supra^  if  the  law  he  such,  is  by  action 
on  the  case/'  &c. 

So  it  is  said  by  Bainsford,  J.,  in  Pomfret  v.  Bicroft  (e),  "  If  a 
man  demise  by  deed  a  middle  room  in  a  house,  and  afterwards 
will  not  repair  the  roof,  whereby  the  lessee  cannot  enjoy  the 
middle  room,  an  action  of  covenant  lies  for  him  against  his 
lessor." 

The  case  in  Keilwey  was  doubted  by  Lord  Holt,  in  Tenant  v. 
Ooldidn  (/),  where  he  said,  "  he  thought  the  writ  in  Fitzherbert 
must  be  founded  upon  the  particular  custom  of  places.''  Serjeant 
Williams,  in  his  note  to  Pomfret  v.  Bicroft  {g),  observes,  "  It  is 
difficult  to  say  upon  what  other  ground  but  custom  such  an  action 
can  be  supported.'' 

In  Edwards  v.  Halinder  {h),  an  action  was  brought  by  the  Edioardsv. 

Halinder, 


(a)  127  F.  (/)  1706.  1  Salk.  860  j  S.  C,  2  Lord 

(b)  127  0.  Raymond,  1089. 

(c)  98  b.  Ig)  1  Saund.  322,  note;  1  Nofces  to 

(d)  Vide  per  Parke,  B.,  in  Harris  y,  Saand.  658. 

Syding  (I83y),  5  M.  4  W.  71.  W  1584,  2  LeoD,  98;  S.  C,  Popham, 

(e)  1671, 1  Saand.  822.  .  46. 

30  2 
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Spoxioas 
eaaement  to 
compel  ser- 
Yient  owner 

to  repair. 

EduMurds  y. 
Halinder, 


tenant  of  a  cellar  against  the  tenant  of  the  room  above^  both 
holding  under  the  same  landlord,  for  overloading  his  floor, 
whereby  it  fell  through  and  destroyed  the  plaintifiTs  wine  in  the 
cellar  beneath. 

The  defendant  pleaded,  "That,  before  thb  charging  of  the 
floor,  at  snpra,  the  said  floor  had  sustained  greater  weight,  and, 
further,  that  the  landlord  let  the  said  shop  to  him,  to  lay  there 
the  weight  of  thirty  tons,  and  he  had  laid  there  but  the  weight  of 
twelve  tons ;  and  also  that  the  walls  of  the  said  cellar  were  so 
weak  that  the  floor  of  the  said  shop  fell  by  reason  thereof/' 
Upon  which  there  was  a  demurrer  in  law,  and  judgment  was 
given  for  the  plaintifiF,  which  was  affirmed  on  a  writ  of  error  in 
the  Exchequer  Chamber,  as  it  would  appear,  upon  the  ground 
that  there  being  no  traverse  of  the  fact  charged  in  the  declaration 
— the  overloading — the  plea  was  impertinent.  Nothing  whatever 
was  decided  as  to  the  liability  to  repair. 

Gent,  B.,  was  of  opinion,  "  That  the  defendant  had  not  fully 
answered  the  declaration,  for  he  was  charged  with  the  laying  too 
much  weight  on  the  floor  there,  so  as  vi  ponderis  it  fell  down ;  to 
which  the  defendant  has  said  that  the  walls  were  ruinous  in 
occultis  partibus,  and  doth  not  answer  to  the  surcharging  (soil.) 
absque  hoc,  that  he  did  surcharge/' 

Clarke,  B.,  agreed  with  Gent,  B.,  as  it  appears,  in  opposition 
to  Manwood,  C.  B.,  who  thought  no  traverse  was  necessary. 

The  report  in  Popham  gives  the  argument  in  the  Exchequer 
Chamber ;  from  which  it  appears  that  the  judgment  was  affirmed 
on  the  same  ground  that  it  was  given  below. 

In  an  anonymous  case  (a),  it  is  said,  "  If  a  man  has  an  upper 
room,  an  action  lies  against  him  by  one  who  has  an  under  room, 
to  compel  him  to  repair  his  roof.  And  so  where  a  man  has 
a  ground  room,  they  over  him  may  have  an  action  to  compel  him 
to  keep  up  and  maintain  his  foundation.  Sed  quaere.  For  if  a 
man  build  a  new  house  under  the  roof  of  an  old  one  which  is 
ready  to  tumble,  whether  he  shall  have  a  writ  de  reparatione 
faciend&,  because  debet  et  consuevit  are  necessary  words  in  the 
declaration.'' 

Holt,  C.  J.,  said, ''  That  every  man  of  common  right  ought  so 
to  support  his  own  house  as  that  it  may  not  be  an  annoyance  to 
another  man's  "  (6). 


(rt)  1796, 11  Mod.  7. 


(h)  [See  this  dictum  referred  to  per 
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The  report  of  the  case  in  Keilwej  id  reality  amoants  to  no 
more  than  a  statement  that  aach  a  point  had  been  agitated.  The 
dictnm  of  Eainsford,  J.,  in  Fomfret  v.  Ricroft,  was  probably 
fonnded,  according  to  Serjeant  Williams^  npon  this  report ;  there 
seems  also  some  doubt  whether  it  did  not  proceed  on  the  ground 
of  a  covenant  implied  in  the  demise.  The  writ  in  Fitzherbert  is 
obyioasly  founded  on  a  local  custom  only ;  and  the  case  in 
Leonard  went  off  entirely  on  a  point  of  pleading.  There  appears, 
therefore,  to  be  no  authority  whatever  to  oppose  to  the  opinion 
of  Lord  Holt,  that  such  an  obligation  could  only  exist  when 
specially  imposed  (a). 


Span'ons 
easement  to 
compel  ser- 
vieot  owner 

to  repair. 

Beflnlt  of 
authorities. 


Car.  in  Alston  v.  Grant  (1854),  8  E.  A 
B.  128.  Bat  he  is  not  bound  to  repair 
it,  but  only  to  prevent  his  n«>]ghboar 
from  being  injured  by  its  full.  Chauntler 
T.  Robinson  (1849),  4  Exch.  168,  per 
Car.  Note  the  distinoiion  between  snob 
cases  and  those  in  which,  although  there 
be  no  duty  to  repair,  yet  the  defendant 
is  held  liable  for  injury  caused  by  a  use 
of  some  part  of  his  premises,  ex.  gr.,  a 
drain,  which,  by  reason  of  its  improper 
construction,  causes  damage  to  the 
neighbour's  house,  as  in  Alston  ▼.  Grant, 
nbi  sup.] 

(a)  [See  Berjt. Williams'  note,  1  Wms. 
Baund.  821 ;  1  Notes  to  Saund.  558 ; 
Coleheck  v.  Girdlers*  Company  (1876),  L. 

B.  1  Q.  B.  D.  234.] 

The  following  oases  are  gn'Ten  in  the 
American  edition  of  this  book,  by 
'*£.  Hammond,  Counsellor  at  Law,'' 
New  York,  1840.  In  Loring  v.  Bacon, 
4  Hass.  Rep.  576,  the  qnestion  arose 
whether  the  owner  of  the  lower  part  of 
the  house  was  obliged  to  contribute  to 
the  repairs  of  the  upper  part.    Parsons, 

C.  J.,  in  delivering  the  judgment  of  the 
conrt,  says  : — "  The  plaintifF  declares  in 
case  npon  seTeral  promiees.  The  firet 
count  is  indebitatus  assumpsit  in  the 
Eum  of  eighty  dollars,  according  to  the 
account  annexed  to  the  writ,  the  items  of 
which  are  for  timber,  boards,  shingles, 
nails  and  labour,  and  victualling  the 
workmen.  The  second  count  is  a  quan- 
tum  meruit  for  the  same  items,  techni- 
cally supposed  to  be  different  but  similar. 
The  third  count  is  a  general  indebitatus 
assumpsit  for  eighty  dollars,  laid  out 
and  expended. 

"The facts  being  agreed  by  theparties> 
the  question  of  law  comes  before  the 
conrt  on  the  case  stated .  From  this  case, 
it  appears,  that  the  defendant  is  seised 
Sn  fee  simple  of  a  room  on  the  lower 


floor  of  a  dwelling-house,  and  of  the 
cellar  under  it ;  snd  that  the  plaintiff  is 
seised  in  fee  of  a  chamber  over  it,  and  of 
the  remainder  of  the  house;  that  the 
roof  of  the  house  was  so  out  of  repair, 
that  unless  repaired  no  part  of  the  house 
could  be  comfortably  occupied;  that  the 
defendant,  though  seasonably  requested 
by  the  plaintiff,  refused  to  join  with  him 
in  repairing  it ;  and  the  plaintiff  then 
made  the  necessary  repoirs,  and  haa 
brought  this  action  to  recover  damages 
for  her  refusal  to  join  in  the  repairs. 
It  is  also  agreed  that  the  parties  had 
from  time  to  time  repaired  the  respec- 
tive parts  of  the  house  at  their  several 
expenses.  And  the  qnestion  submitted 
to  the  court  is,  whether  the  plaintiff 
can  recover  in  this  action. 

*'  This  is  an  action  of  the  first  impres- 
sion. No  express  promise  is  admitted  ; 
but,  if  there  is  a  legal  obligation  on  the 
defendant  to  contribute  to  these  repairs, 
the  law  will  imply  a  promise. 

*'  We  have  no  statute,  nor  any  usage 
upon  this  subject,  and  must  apply  to  the 
common  law  to  guide  us. 

"  Although,  in  the  case,  the  parties 
consider  themselves  as  severally  seised 
of  different  parts  of  one  dwelling-hoose, 
yet,  in  legal  contemplation,  each  of  the 
parties  has  a  distinct  dwelling-house 
adjoining  together,  the  one  being 
situated  over  the  other.  The  lower 
room  and  the  cellar  are  the  dwelling- 
house  of  the  defendant ;  the  chamber, 
roof  and  other  parts  of  the  edifice  are 
the  plaintiffs  dwelling-house.  And  in 
this  action  it  appears  that,  having 
repaired  his  own  house,  he  calls  upon 
her  to  contribute  to  the  expenses, 
because  his  house  is  so  situateid  that 
she  derives  a  benefit  from  his  repairs, 
and  would  have  suffered  a  damage  if 
he  had  not  repaired. 
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The  Civil  Law,  it  is  true,  recognizes  tlie  existence  of  socli  aa 
easement  as  this  (oneris  ferendi),  as  distingaished  from  the  ordi* 


"  Upon  a  very  fall  research  into  the 
principles  and  maxims  of  the  common 
law,  we  cannot  find  that  anj  remedy  is 
provided  for  the  plaintiff. 

'*  Houses  for  the  habitation,  and  mills 
for  the  support  of  man,  are  of  high  con- 
sideration at  common  law  ;  and,  when 
holden  in  common  or  joint  tenancy, 
remedies  are  proyided  against  those 
tenants,  who  refuse  to  join  in  necessary 
reparation,  by  the  writ  de  reparatione 
faciendft ;  Oo.  Litt.  200  b ;  Fitz.  N.  B. 

295.  In  Co.  Litt.  66  b,  it  is  said,  that  if 
a  man  has  a  house  bo  near  to  the  house 
of  his  neighbour,  and  he  suffers  it  to  be 
so  ruinous  that  it  is  likely  to  fall  on  his 
neighbour's  house,  he  may  have  a  writ  de 
domo  reparaodft,  and  compel  him  to 
repair  his  house.  In  Keilwey,  98  b,  pi. 
4,  there  is  a  case  reported,  in  the  time  of 
Henry  the  Eighth,  in  which  Fineux  and 
Brudnell,  justices  of  the  king's  bench, 
were  of  opinion,  that  if  a  man  have  a 
house  underneath,  and  another  have  a 
house  over  it,  as  in  the  case  in  London, 
the  owner  of  the  first  house  may  compel 
the  other  to  cover  the  house,  to  preserve 
the  timbers  of  the  house  underneath,  and 
so  may  the  owner  of  the  house  above 
compel  the  other  to  repair  the  timbers  of 
his  house  below ;  and  this  by  action  of 
the  case.  But  some  of  the  bar  were  of 
opinion,  that  the  owner  of  the  house 
underneath  might  suffer  it  to  fall ;  yet  all 
agreed  that  he  could  not  pull  it  down  to 
destroy  the  house  above.  And  in  Fitz. 
N.  B.  296,  there  is  a  writ  of  this  kind. 
But  in  the  case  of  Tenant  v.  Oold^vin 
(1794),  6  Mod.  814»  Lord  Hole  was  of 
opinion  tiiat  this  writ  was  by  virtue 
of  a  particular  custom,  and  not  of  the 
common  law ;  and  he  doubted  the  case 
in  Keilwey. 

**  But  there  is  unquestionably  a  writ 
at  common  law,  de  domo  reparandft,  the 
form  of  which  we  have  in  Fitz.  N.  B. 

296,  in  which  A.  is  commanded  to  repair 
a  certain  house  of  his  in  N.  which  is  in 
danger  of  falling  to  the  nuisance  of  the 
freehold  of  B.  in  the  same  town,  and 
which  A.  ought,  and  hath  been  used,  to 
repair,  Ac.  This  writ,  Fitzherbert  says, 
lies  when  a  man,  who  has  a  house  adjoin- 
ing to  the  house  of  his  neighbour,  suffers 
his  house  to  lie  in  decay  to  the  annoyance 
of  his  neighbour's  house.  And  if  the 
plaintiff  recover,  he  shall  have  his 
damages ;  and  it  shall  be  awarded  that 
the  defendant  repair,  and  that  he  be 
restrained  until  he  do  it.    But  it  is 


otherwise  in  an  action  of  the  case ;  for 
there  the  plaintiff  can  recover  damages 
only.  And  there  appears  no  reaflonable 
cause  of  distinction  in  the  cases, 
whether  a  house  adjoin  to  another  on 
one  side,  or  above,  or  underneath  it. 

*'  But  if  the  case  in  Keilwey  is  law, 
the  plaintiff  cannot  recover,  for  by  that 
case  the  defendant  could  have  compelled 
the  plaintiff  to  repair  his  house,  or  com- 
pensate her  in  damages  for  the  injury 
she  had  sustained  from  his  neglect  to 
repair  it.  And  he  has  the  like  remedy 
against  her. 

**  If  the  case  in  Keilwey  is  not  law, 
then,  upon  analogy  to  the  writ  at 
common  law,  the  pUuntiff  cannot  compel 
the  defendant  to  contribute  to  hia 
expenses  in  repairing  his  own  house. 
Bat  if  his  house  be  considered  as  adjotn- 
iug  to  hers,  she  might  have  sued  aa 
action  of  the  case  against  him,  if  he  had 
suffered  his  house  to  remain  in  decay  to 
the  annoyance  of  her  house. 

"  In  every  view  of  this  caae,  there  is 
no  legal  ground  on  which  the  plaintiff's 
action  can  be  supported.  We  do  not 
now  decide  on  the  authority  due  to  the 
case  in  Keilwey;  but  if  an  action  on 
the  case  should  come  before  us  founded 
on  that  report,  it  will  deserve  a  further 
and  full  consideration.  The  plaintiff 
must  be  called." 

In  Cheesehorough  v.  Green^  10  Conn. 
818,  which  was  an  action  on  the  case 
brought  by  the  owner  of  the  lower  part 
of  a  store  against  the  owner  of  the 
upper  part  and  roof  of  the  building  to 
recover  damages  for  suffering  the  roof 
to  be  out  of  repair,  the  Court  held,  that 
the  action  could  not  be  sustained ;  in  a 
Court  of  Chancery  only  can  the  plaintiff 
have  adequate  remedy.  Daggett,  C  h.  J. : 
'*  The  declaration,  in  substance,  is  that 
the  plaintiff  owns  the*  first  and  second 
stories  of  a  brick  store,  and  the  de- 
fendant owns  the  third  story  and  roof. 
The  defendant  has  suffered  the  roof  to 
decay  and  become  leaky  and  ruinous, 
BO  that  the  lower  part  of  the  building 
is  injured,  and  for  this  neglect  of  the 
defendant  this  action  is  brought.  The 
Superior  Court,  on  a  trial,  found  the 
facts  alleged  true,  but  adjudged  the 
declaration  insuflScient.  It  is  now  to  be 
decided  by  this  court,  whether  this 
action  can  be  sustained.  There  is  no 
statute,  nor  any  custom,  nor  any  ad- 
judged case  in  Couneoticut  on  the  sub- 
ject.    The    plaintiff   relies   upon   ibm 
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narj  easement  of  support  (tigni  immittendi) ;  bat  it  appears^  that 
the  additional  obligation  of  repair  conld  only  be  imposed  by  an 
express  stipulation  to  that  effect  in  the  instrument  creating  the 
easement  (a),  or  at  all  events  there  must  have  been  a  prescriptive 
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priooiplee  of  the  oommoD  law  to  aphold 
this  action.  He  founds  himself  prinoi- 
pallj  on  a  case,  Keilwey,  98  b,  pi.  4, 
where  the  doctrine  was  laid  down  by 
two  jadgee  of  the  Gonrt  of  King's 
Bench.  In  Tenant  v.  Ooldwin  (1794), 
6  Mod.  314 ;  8.  C,  I  Balk.  360,  Lord 
Holt  disapprored  of  the  case  in  Keilwey, 
«nd  said,  that  it  was  supported  by  the 
onstom  of  particQJar  plikoes,  and  not  by 
the  common  law.  There  was  a  writ  de 
reparatione  faoiend4  against  those  of 
aeToral  joint  tenants,  or  tenants  in 
common,  who  refused  to  join  in  neces- 
flary  repairs.  So  if  the  honse  of  A.  be 
near  that  of  B.,  and  the  former  becomes 
•o  minons  that  it  endangers  the  latter, 
B.  may  have  a  writ  de  domo  reparand4, 
and  compel  A.  to  repair  his  honse.  I 
am  not  aware  that  any  snoh  writ  has 
been  known  in  the  practice  of  onr 
courts.  Perhaps  an  action  on  the  case 
would  lie  against  any  one  who  should 
negligently  suffer  his  building  to  decay, 
and  fall  on  and  injure  the  property  of 
another,  on  the  maxim  Sic  utere  tno  ut 
aliennm  non  leedas.  That,  however,  is 
not  this  case. 

*'  Nor  can  we  say,  in  the  absence  of 
statute  regulation,  or  express  decision, 
that  this  doctrine  is  so  reasonable  that 
an  action  can  be  sustained.  In  large 
■  cities,  honses  generally  consist  of  four 
or  fire  stories.  The  owner  of  the  fifth 
Btory,  upon  the  principle  assumed  by 
the  plaintiff,  is  compellable  to  furnish  a 
sufficient  roof  to  protect  the  whole  build- 
ing against  water.  Also,  the  owner  of 
each  story  is  obliged  to  secure  the  side 
and  ends,  as  the  case  may  be,  against 
the  entrance  of  water  to  the  annoyance 
•of  all  those  who  own  or  occupy  below. 
The  owner  of  the  lower  story  is  com- 
pellable, also,  to  keep  the  foundation 
anitably  repaired,  to  sustain  each  of 
the  other  stories,  with  their  additional 
(as  the  case  may  be)  saperinoumbent 
weight. 

'*  These  considerations^  and  others 
easily  snggested,  would  lead  to  the  con- 
clusion, that  a  remedy  in  such  case  can 
be  furnished  only  by  a  Court  of  Chan- 
cery. The  principles  adopted  by  Chan- 
cellor Kent  in  Campbell  v.  Mesier  ^  al., 
4  Johns.  Ch.  Rep.  334,  countenance  this 
idea.    The  case  of  Loring  y,  Bacon^  4 


Mass.  Bep.  575,  was  pressed  by  the 
counsel  for  the  plaintiff.  There,  it  was 
decided,  that  the  owner  of  the  upper 
story  could  not  recover  in  assumpsit 
against  the  owner  of  the  floor  and  cellar, 
for  necessary  repairs  to  the  roof.  Chief 
Justice  Parsons  speaks  of  the  case  in 
Keilwey,  without  deciding  on  its  au- 
thority. He  does  not  decide  the  plaintiff 
to  be  without  remedy :  he  says  truly, 
he  has  no  legal  g^und  for  recovery.  It 
will  be  borne  in  mind,  that  there  was 
then  [1806]  no  court  of  chancery  in 
Massachusetts." 

[In  Qravee  v.  Burdan  (26  N.  Y.  601), 
Judge  Bosekrans  says  : — "  The  rule 
seems  to  be  settled  in  England,  that 
when  a  house  is  divided  into  different 
floors  or  stories,  each  occupied  by  dif. 
ferent  owners,  the  proprietor  uf  the 
ground-floor  is  bound  by  the  nature 
and  condition  of  his  property,  withont 
any  servitude,  not  ouly  to  bear  the 
weight  of  the  upper  story,  but  to  repair 
his  own  property,  so  that  it  may  be  able 
to  bear  such  weight.  The  proprietor  of 
the  ground  story  is  obliged  to  uphold  it 
for  the  support  of  the  upper  atory." 
(See  Washburn  on  Easements,  564  to 
673.)] 

(a)  Modus  autem  refectionis  in  h4o 
actione  ad  enm  modum  pertinet,  qui  in 
servitute  imposita  oontinetur  :  forte,  ut 
refioiat  lapide  quadrate,  vel  lapide  s^ruc- 
tili,  vel  quovis  alio  opere,  quod  in  servi- 
tute dictnm  est. — Dig.  8,  6,  6,  §  6,  si 
serv.  vind. 

*'  II  ne  faut  pas  croire,  aveo  le  plus 
gprand  nombre  dee  interpr^tes  an  droit, 
que  la  servitude  oneris  ferendi  ait  ^t^ 
nne  exception  k  cette  rhgXe.  II  ^tait  bien 
d'asage  de  stipuler  dans  cette  servitude, 
que  le  voisin  serait  oblig^  de  reconstruire 
et  d*entretenir  le  mur,  ou  le  pillier  qui 
soutenait  qnelque  pariie  da  b&timent 
voisin;  mais  o'^tait  1^  Veffdt,  non  pas  da 
droit  de  servitude  en  lui-mdme,  mais 
d'une  stipulation  particuli^re,  ajout^ 
an  droit  de  servitude.  Encore  Aquilius 
Gallas,  Tun  des  pins  c^I&bres  juriscon* 
suites  Bomains,  pr^tendait-i1  que  cette 
obligation  ^tait  oontraire  k  la  nature  des 
servitudes.  Les  autres  jnrisconsultes  se 
oontentaient  de  dire  que  le  voisin  pouyait 
se  liberer  de  cette  obligation  en  abandon- 
nant  le  fonds  sur  leqnel  le  mur,  on  la 
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right  to  the  repair,  as  well  as  to  the  support.  ladeed  it  has  been 
donbted  whether  sach  an  easement  conid  exist  ^t  all,  nnless  the 
precise  technical  expression  "  paries  oneri  f erendo  '^  was  inserted 
in  the  original  grant  (a). 

The  servitude  of  the  Civil  Law,  called  "  paries  oneri  ferendo,"^ 
imposed  upon  the  owner  of  the  servient  tenement  the  obligation 
not  only  of  supporting  the  dominant  edifice,  but  also  of  keeping 
his  own  buildings  in  such  a  state  of  repair  as  should  enable  them 
to  sustain  the  pressure.  The  validity  of  this  servitude,  though 
admitted  to  be  of  an  anomalous  character,  appears  to  have  been 
fully  established,  notwithstanding  some  difference  of  opinion 
upon  this  subject  {b) ;  but  still  it  was  said  that  the  obligation 
was  not  upon  the  person,  but  upon  the  tenement,  and  that  by 
relinquishing  the  tenement,  the  owner's  liability  to  repair  was 
determined  (c). 

This  obligation  to  repair  was,  however,  strictly  construed,  and 
did  not  carry  with  it  as  an  incident  any  obligation  to  furnish  sup- 
port to  the  dominant  tenement  during  any  necessary  reparation 
of  the  servient  tenement.  In  this  respect  the  owner  of  the 
dominant  tenement  was  bound  to  take  care  of  himself,  by  shor- 
ing or  other  means,  or,  if  he  neglected  so  to  do,  he  might 


oolonne,  qui  p^rtait  I'edifice  voisin,  ^tait 
situ^ ;  et  dans  tout  cas,  le  propri^taire  da 
foods  dominant  n*en  ponvait  pas  deman- 
der  le  r^tablissement  par  I'aotion  r^elle 
confessoria  servitutiSf  male  senlement  en 
vertn  de  V^uit^,  imploratione  oj^icii 
judiciaJ* — Merlin,  B^pertoire  de  Joris- 
pradenoe,  tit.  Servitude,  p.  44. 

(a)  Stair's  Inst.  328  s  Erskinei  Inst. 
431. 

{h)  £um  debere  colnmnam  restitnere, 
qD89  onus  Ticinarnm  sedinm  ferebat, 
CQJas  eesent  sedes,  qn»  serrirent :  non 
eum,  qni  imponere  yellet :  nam  ciim  in 
lege  sediam  ita  scriptam  est — paries 
oneri  ferendOf  uti  nunc  est,  ita  sit — satis 
apert^  signifioari,  in  perpetanm  parie- 
tem  esse  debere;  non  enim  boo  bis 
verbis  dici,  *ut  in  perpetnam  idem 
paries  SBtemns  esset/  qnod  ne  fieri 
qaidem  posset,  sed  '  uti  ejasdem  modi 
paries  in  perpetanm  esset  qai  onas  sas- 
tineret ; '  qaemadmodum,  si  qais  alioai 
cavisset,  at  servitatem  pr»beret,  qui 
onas  saum  sastineret,  si  ea  res,  qr<T 
servit,  et  taam  onas  ferret,  pen'ssjot, 
alia  in  locam  ejus  dari  debeat. — Dig.  8> 
2,  83,  de  serv.  pru  d.  urb. 

In  servitate  ODeris  ferendi  hoc  am- 
pHuB  est,  qnod  Ticinus  columuam  au* 


parietem  qui  oneri  ferendo  est  refioere 
tenetnr,  et  idonenm  onere  snstinendo 
prffistare,  qa&  parte  servitus  beo  de- 
generat  et  spuria  esse  agnoscitur — 
quippe  ctlm  oontrik  naturam  servitatom 
hoc  sit  at  qais  oogatur  aliqnid  faoere  in 
8U0. — Yinnius,  Inst.  Lib.  2,  tit.  3,  de 
eery.  urb.  §  3. 

Etiam  de  servitate, qusa  oneris  ferendi 
cauB&  impoeitA  erit,aotio  nobis  oompetit, 
at  et  onera  ferat,  et  sBdificia  refioiat  ad 
earn  modum,  qai  servitute  impositA  com- 
prebensus  est.  £t  Gkkllas  putat,  non 
posse  ita  servitatem  imponi,  'at  quia 
faoere  aliquid  oogeretor,'  sed  '  ne  me 
faoere  prohiberet : '  nam  in  omnibus  ser- 
vitutibus  refectio  ad  eum  pertinet  qui 
sibi  servitatem  adserit ;  non  ad  eum, 
ouj>i8  res  servit.  Sed  evaluit  Servii  sen- 
tentia  in  propositi  specie,  at  possit  qais 
defendere,  jus  sibi  esse,  oogere  adversa* 
rinm  refioere  parietem  ad  onera  sua 
Bustinenda.— Dig.  8,  6,  6,  §  2,  si  serv. 
vind. 

(^)  Labeo  autem  banc  servilatem 
noii  bominem  debere,  sed  rem ;  denique 
licere  domino  rem  derelinqaere,  scribit. 
Ibidem. 

Haec  aatem  actio  in  rem  magis  est, 
quam  in  personam:  et  non  alii  oom> 
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"  take  down  his  hoase  {a)  and  rebuild  it  when  the  wall  was 
restored  "  (6). 

The  analogons  servitude  "  tigni  immitteDdi/^  dearly  imposed 
no  obligation  on  the  owner  of  the  servient  tenement  to  keep  his 
walls  in  repair ;  the  right  conferred  was  "  to  insert  a  beam  into 
the  neighbour's  wall^  so  that  it  might  remain  there,  and  the 
neighbour's  wall  might  sustain  the  weight/'  but  nothing  beyond 
'  this  (c). 

By  the  French  Civil  Code,  when  the  different  stories  of  a  house  Code  Civil. 
belong  to  different  proprietors,  their  respective  rights  and  liabili- 
ties are  fixed  with  great  minuteness — supposing  the  instruments 
creating  their  respective  titles  to  contain  no  provision  for  repair. 
The  main  walls  (gros  murs)  and  roof  are  kept  in  repair  at  the 
expense  of  all  the  proprietors,  each  contributing  according  to  the 
value  of  the  portion  which  belongs  to  him  :  the  proprietor  of  each 
story  is  bound  to  keep  in  repair  his  own  floor ;  the  proprietor  of 
the  first  story  is  bound  to  keep  in  repair  the  staircase  leading  up 
to  it ;  the  proprietor  of  the  second  is  bound  to  keep  in  repair  that 
part  of  the  staircase  which  leads  from  the  first  story  to  him ;  and 
80  with  regard  to  the  other  proprietors  (d). 

The  Scotch  law,  which  to  a  great  extent  is  based  upon  the  civil  Scotch  law. 
law,  is  in  accordance  with  the  doctrine,  ''  that  to  impose  such  an 
obligation  to  repair  on  the  owner  of  the  servient  tenement,  there 
must  be  either  an  express  stipulation  to  that  effect,  or  actual 
proof  that  there  is  a  prescriptive  right  to  the  repair  as  well  as  to 
the  snpport." 


petit,  qnam  domino  lediam,  adversas 
domionm  ;  sicati  csB'eraram  seryitatam 
iuteatio. — Ibid.  §  3. 

(a)  'Mronicum  conBiliam/'  says 
Pothier. 

,  (h)  Sicat  aatem  refectio  pnrietis  ad 
yicinam  pertinet,  ita  f  oltura  eedificioram 
Ticini,  oni  seryitna  dobetur,  qnamdiii 
paries  reficietnr,  ad  inferiorem  yiciDom 
non  debet  pertinere ;  nam,  si  non  ynlt 
saperior  faloire,  deponat :  et  restitiiet 
com  paries  faerit  restitatna.  Et  hie 
qncqae  sicnt  in  cssteris  aervitntiboSi 
actio  contraria  dabitar :  hoc  est,  jus 
tibi  non  esse  me  cogere. — Dig.  8,  6,  8,  si 
aery.  yind. 

(c)  In  imponendA  seryitute  tigni  im- 
mittendi  hoc  agitur,  nt  ez  nostro  pariete 
liceat  tignam  trabem  immittere  in  parie- 
tem  yicini  ita  nt  ibi  reqaiescat,  et  ricini 
paries  snstineat  onas  immissi — nihil  am- 


plius. — Vinnias,  Inst.  Lib.  2,  tit.  de 
sery.  nrb.  8. 

Competit  mihi  actio  adyersns  enm,  qni 
cessit  mihi  [talem]  seryitntem,  nt  in 
parietem  ejns  tigna  immittere  mihi 
liceat,  snpriLqne  ea  tigna  (verbi  g^ati&) 
porticam  ambulatoriam  facere,  snperqae 
enm  parietem  colnmnas  strncrilea  im- 
ponere,  qnee  tectum  porticils  ambala- 
torisB  snstineant. — Dig.  8,  6,  8,  §  1,  si 
sery.  yind. 

Distant  antem  Lie  aotiones  (i.e.,  oneris 
ferendi  et  tigni  im  mittendi)  inter  se : 
qa6d  saperior  qnidem  locnm  habet  etiam 
ad  compellendum  yicinum  reficere  parie- 
tem [meam]  ;  beao  yero  locnm  habet  ad 
hoc  solum,  nt  tigna  snscipiat :  quod  non 
est  contra  genera  seryitutum.  luid. 
§  2. 

(d)  Art.  664;  Pardessns,  Traits  des 
Seryitudep,  288. 
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The  precise  positive  servitade  of  city  tenements,"  says  Lord 
Stair,  "  is  the  servitade  of  support,  whereby  the  servient  tene- 
ment is  liable  to  bear  any  burden  for  the  use  of  tbe  dominant, 
and  that,  either  by  laying  on  the  weight  upon  its  walls  or  other 
parts  thereof^  or  by  patting  in  joists,  or  other  means  of  sapport^ 
in  the  walls  of  the  same,  which  the  Romans  called  servitutem 
tigni  immittendi ;  or  otherwise,  this  servitude  may  be  by  bearing 
the  pressure,  or  putt,  of  any  building,  for  the  use  of  the  dominant 
tenement,  as  of  a  vault,  or  pend,  or  the  like ;  such  is  the  servitude 
of  saperstructure  whereby  any  building  may  be  built  upon  the 
servient  tenement.  Like  unto  which  is  now  frequent  in  Edin- 
burgh, when  one  tenement  is  built  above  another  at  diverse  times, 
or  diverse  stories  or  contignations  of  the  same  tenement  are 
bought  by  diverse  proprietors,  and  thereby  the  upper  iiecomes 
a  distinct  tenement,  and  hath  a  servitude  upon  the  lower 
tenements,  whereby  they  must  support  it.  The  question 
useth  to  be  moved  here,  whether  the  owner  of  the  servient 
tenement  be  obliged  to  uphold  or  repair  his  tenement,  that 
it  may  be  sufficient  to  support  the  burden  of  the  dominant 
tenement  ? 

''  There  are  opinions  of  the  learned,  and  probable  reasons  upon 
both  facts  :  for  the  affirmation  maketh  the  common  rule  that,  when 
anything  is  granted,  all  things  are  understood  to  be  granted  there- 
with that  are  necessary  thereto ;  so  he  who  constituteth  upon  his 
tenement  a  servitude  of  support,  must  make  it  effectual ;  and  for 
that  negative  servitudes  are  odious,  and  not  to  be  extended 
beyond  what  is  expressly  granted  or  accustomed,  to  which  we 
incline ;  and,  therefore,  it  would  be  adverted  how  the  servitude 
is  constituted,  that  if  it  appear  the  constituent  had  granted  this 
servitude  so  as  to  uphold  it,  not  upon  the  account  of  his  own 
tenement,  but  of  the  dominant,  he  must  so  continue ;  and  it  is 
not  only  a  personal  obligation,  but  a  part  of  the  servitude  passing 
with  the  servient  tenement,  even  to  singular  successors  :  but  if  it 
appear  not  so  constituted,  it  will  impart  no  more  than  a  tolerance 
to  lay  on  or  impute  the  burden  of  the  dominant  tenement  upon 
the  servient,  which,  therefore,  the  owner  of  the  servient  neither 
can  hinder  or  prejudice ;  but  he  is  not  obliged  to  do  any  positive 
deed  by  reparation  of  his  own  tenement  to  that  purpose ;  but  the 
owner  of  the  dominant  tenement  hath  right  to  repair  it  for  his 
own  use,  by  reason  of  his  servitude,  and  the  owner  of  the  servient 
tenement  cannot  hinder  him ;  yea,  in  what  he  thereby  advantages 
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the  servient  teDement^  he  hath  npon  the  owner  thereby  the  natural 
obligation  of  recompence  in  quantum  lucratus. 

"  If  it  be  objected  that,  within  burgh,  the  owners  of  the  inferior 
and  supporting  tenements  are  obliged  to  repair  for  the  behoof  of 
the  superior  tenements,  the  owners  whereof  may  legally  enforce 
reparation ;  yet  it  inferreth  not  this  to  be  the  nature  of  a  servi- 
tude, but  a  positive  statute  or  custom  of  the  burgh  for  the  public 
good  thereof,  which  is  concerned  in  upholding  tenements.  But 
mainly  the  reason  of  it  is,  because  when  diverse  owners  have  parts 
of  the  same  tenement,  it  cannot  be  said  to  be  a  perfect  division, 
because  the  roof  remaineth  roof  to  both,  and  the  ground  sup- 
porteth  both  ;  and  therefore,  by  the  nature  of  communion,  there 
are  mutual  obligations  npon  both,  viz.,  that  the  owner  of  the 
lower  tenement  must  uphold  his  tenement  as  a  foundation  to  the 
npper,  and  the  owner  of  the  upper  tenement  must  uphold  his 
tenement  as  a  roof  and  cover  to  the  lower,  both  which,  though 
they  have  the  resemblance  of  servitudes,  and  pass  with  the  thing 
to  singular  successors,  yet  they  are  rather  personal  obligations, 
such  as  pass  in  communion  even  to  the  singular  successors  of 
either  party  "  (a). 

A  somewhat  similar  question  arises  in  the  case  of  a  public  Liability  of 
highway  or  bridge,  where  a  particular  person  is  held  liable  to  JJJ^er^to  re- 
repair  ratione  tennrsa  (6),  or  by  prescription,  contrary  to  the  pair  by  pre- 
common  law,  by  which  the  obligation  is  imposed  upon  the  parish  trawe.^ 
or  county  (c). 

"  Et  sicut  poterit  quis  facere  nocumentum  injuriosum  in 
faciendo,  ita  poterit  in  non  faciendo,  in  proprio  vel  in  alieno,  ut 
fii  ex  constitutione  obstruere  et  claudere,  purgare  et  reficere,  et 
non  fecerit,  cum  ad  hoc  teneatur  "  {d). 

If  a  man,  who  is  bound  by  tenure  to  repair  a  certain  causeway 
by  prescription,  does  not  repair  it,  per  quod  my  land  is  sur- 
rounded, I  may  have  an  action  on  the  case  against  him  {e). 


(a)  Stair's  Institutes,  Book  2,  tit.  7» 

8.6. 

(6)  2  Inst.  700;  Oom.  Dig;.  Chimin, 
A.  4;  [Reg,  v.  Duchess  of  Buccleugh 
(3  Anne),  6  Mod.  150 ;  Heg.  r.  Bucknell 
(1  Anne),  7  Mod.  55 ;  Reg.  ▼.  Manners 
Sutton  (1885),  8  A.  A  B.  597 ;  Baker  v. 
OreenhUl  (1842),  3  Q.  B.  148;  Reg,  v. 
Barker  (1890),  L.  B.  25  Q.  B.  D.  213  ; 
Heath  ▼.  Overseers  of  Weaverhanif  L.  B. 
(1894),  2  Q.  B.  108.  As  to  liability 
ratione  dausuroSf  see  Reg.  ▼.  Ramsden 


(1858),  E.  B.  A  E.  949.] 

(c)  Regina  r.  Inhabitants  of  the  County 
of  Wilts  (1705),  Salkeld,  359. 

(d)  Braoton,  Lib.  4,  f.  232  b  ;  Com. 
Big.  tit.  Chimin,  D.  6. 

(e)  29  Edw.  3,  32  b ;  and  see  1  Wms. 
Saunders,  322 ;  1  Notes  to  Saand.  665. 
[Of.  Mayor  of  Lyme  Regis  v.  Henley 
(1834),  1  Bing.  N.  C.  222 ;  Nitro-Phos- 
phate  and  Odam*s  Chemical  Manure  Co, 
▼.  London  and  St.  Catherine's  Docks  Qo» 
(1873),  L.  E.  9  Ch.  Dit.  503.J 
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Liability  of        As,  however,  tbe  obligation  thas  imposed  on  the  servient  tene- 
■eryienr.       ment  is  contrary  to  the  nsnal  incidents  of  easements,  it  will,  of 

Ofrner  to  •' 

repair  by  pre-  course,  require  greater  strictness  of  proof  (a). 
^Te^now.'"'        Althongh.  as  it  should  appear  by  the  civil  law,  with  the  single 
~  ~  exception  of  the  servitas  oneris  ferendi^  no  easement  conld  exist 

which  imposed  on  the  owner  of  the  servient  tenement  an  obliga- 
tion to  repair,  and  any  stipalation  to  that  effect  was  personal, 
binding  on  the  contracting  parties  only^  and  not  imposing  any 
charge  upon  the  inheritance,  so  as  to  pass  with  it  into  the  hands 
of  a  new  owner ;  yet  there  is  little  doubt  that,  by  the  law  of 
England,  such  an  obligation  may  be  imposed  either  by  express 
grant  or  prescription  (&). 

Any  stipulation  by  deed,  affecting  the  quality  or  mode  of  enjoy- 
ment of  land — as,  for  instance,  a  covenant  to  repair  a  house  upon 
it  (c) — runs  with  the  land,  and  this  doctrine  applies  to  implied  as 
well  as  express  covenants  ;  and  as  a  prescriptive  right  to  an 
easement  is  equivalent  to  an  express  stipalation  by  deed,  which 
the  law  allows  to  be  made  in  favour  of  the  successive  owners  of 
the  neighbouring  tenement,  it  seems  that  the  same  consequences 
must  follow  from  it  {d). 

If  a  man  make  a  bridge  for  the  common  good  of  all  the  subjects, 
he  is  not  bound  to  repair  it,  for  no  particular  man  is  bound  to 
reparation  of  bridges  by  the  common  law,  but  ratione  tenuras,  or 
prsBscriptionis.  As  to  the  second,  the  remedy  was  if  it  were  a 
private  bridge,  as  to  a  mill,  which  A.  was  bound  to  maintain,  over 
which  B.  had  a  passage,  &c.,  if  the  bridge  were  in  decay  B.  might 
have  his  writ  de  ponte  reparando  (e). 

"  By  the  common  law,"  says  Lord  Mansfield,  "  he  that  hath 
the  use  of  a  thing  ought  to  repair  it ;  *'  but  '*  the  grantor  may 
bind  himself"  (/). 


(n)  {^Highway  Board  of  Macclefijield  v. 
Grant  (1882),  61  L.  J.,  N.  8.,  Q.  B.  357. 
See,  R8  to  what  evidence  is  n  quired  to 
eBtabliph  a  prescriptire  liability  to  repair 
a  aea-wall,  Hudson  v.  Tahor  (1877),  L. 
K.  2  Q.  B.  Div.  290  j  Commiasioners  of 
Seller*  for  Fobbing  v.  The  Qveen(\8S6), 
L.  R.  11  App.  Gas.  449.] 

(^)  [See  Com.  Dig.  tit.  Abatement,  H. 
13,  as  to  liability  to  repair  river  banks. 
It  is  to  be  observed,  that  Lord  Tenter- 
den's  Act  does  not  affect  "  mere  duties," 
and  that  a  Hdhi^ity  to  repnir  could  noi 
be  established  under  it,  thonch  a  riyht 
to  repair,  as  accessory  to  the  enjoyment 
cf  some  easement,  may.] 


(c)  2  Inst.  701. 

(li)  [The  authorities  appear  to  show 
that  the  harden  of  a  oovenant  does  not 
run  with  land,  so  as  to  bind  an  assignee, 
except  as  between  landlord  and  tenant 
(ante,  p.  73)  ;  and  the  case  of  a  liability 
to  repair  is  no  exception,  as  sach  liability 
is  in  the  nature  of  an  easement  («ee  per 
Bay  ley,  J.,  6  B.  A  C.  339).  even  if  it 
originated  in  an  express  covenant.] 

(e)  Sampsoyi  v.  Kasterby  (1829),  9  B. 
&  Cr.  505 ;  t  Man.  A  Ry.  422  ;  S.  C.  in 
error,  Emtterby  v.  Sampson^  1  Cr.  k  J. 
105  ;  4  Moo.  A  P.  601. 

(/)  Taylor  V.  Whitehead  (1781),  2 
D  ug.  745 
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However^  says  Mr.  Serjeant  Williams  in  tlie  note  to  Pomfret  v.     Liabiiitj  of 
Ricrofiy  "  the  grantor  of  a  right  of  way  may  be  boand  either  by       "wner  to 
express  stipalation  or  prescription  to  repair  it ''  (a) :  and  he  cites  repair  b/  pm- 
the  case  of  Eider  v.  Smith  (6),  in  which  an  action  was  brought    '^^uaro.^'^ 

fl^^nst  the  owner  of  a  close  for  not  keeping  in  repair  a  footway    

Fanning  acrqss  it,  and  the  Court  held,  that  a  declaration,  alleging 
that,  "  by  reason  of  his  possession,^'  the  defendant  ought  to 
repair,  was  good  on  demurrer,  and  that  the  special  matter  of 
the  obligation  might  be  given  in  evidence;  thus  recognizing, 
at  all  events,  the  possibility  of  such  an  obligation  being 
established. 

As  the  burden  of  repair  is  by  law  imposed  npon  the  owner  of  Right  of 
the  dominant  tenement,  a  corresponding  right  is  also  conferred  ^^"^'^^Q^ 
upon  him — to  do  all  those  acts  which  may  be  necessary  to  secure  repair, 
the  full  enjoyment  of  the  easement,  even  though  he  should  thereby 
be  compelled  to  commit  a  trespass.     This  right  to  do  all  such 
acts  as  are  essential  to  the  enjoyment  of  the  easement  granted, 
was  recognized  in  a  very  early  case  (c). 

Choke,  J. — **  If  a  man  grant  me  (a  right)  to  dig  in  his  land  and  9  Edw.  4. 
to  make  a  trench  from  a  certain  fountain  or  spring  to  my  place^  so 
that  I  may  lay  down  a  pipe  to  convey  the  water  to  my  place,  if 
afterwards  the  pipe  is  stopped  or  broken  so  that  the  water  run 
oat  of  it,  I  cannot  dig  in  his  land  to  amend  the  pipe — for  this 
was  not  granted  to  me — but  if  he  grant  that  I  may  dig,  &c.,  to 
amend  the  pipe,  totiens  quotiens,  &c.,  then  I  shall  dig.  And,  in 
like  manner,  if  I  prescribe  to  have  such  a  conduit,  I  must  also 
prescribe  to  scour  and  amend  it,  totiens  quotiens,  &c.,  or  other- 
wise I  cannot  dig  in  his  land  to  amend,  &c.  But  this  was  denied 
in  both  cases,  for  it  was  said  by  the  Court,  that  it  is  incident  to 
8nch  a  grant  to  scour  and  amend ''  ((i). 

Thus,  in  the  case  of  Pomfret  v.  Ricroft  (e),  already  cited,  it  pomjrH  r. 
was  held,  that  where  a  party  had  an  easement  to  use  a  pump  in  ^^^^^'f^*- 
his  neighbour's  land,  "  although  neither  the  soil  nor  the  pump 
itself  was  granted  to  him,  yet  by  the  grant  of  the  use  of  the  pump 
the  law  had  given  him  the  liberty  (to  enter  upon  the  land  and 
repair  the  pump) ;  for,  when  the  use  of  a  thing  is  granted,  every 


(a)  1  Wma.  Saand.  322  o ;  1  Notes  to  above,  p.  108  ;  and  see,  aa  to  the  Beoond 
Saand.  566.  case,  Peter  v.  Daniel  (1848),   5  C.  B. 

(b)  17«0,  3  T.  B.  766.  6ti8.] 

(c)  9  £dw.  4,  85.  (e)  1671,  1  Saand.  821. 

(d)  [Cf.   Hickolas    v.    Chamherlain, 
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thing  is  granted  by  which  the  grantee  may  have  and  enjoy  sach 
use.  As^  if  a  man  gives  me  a  licence  to  lay  pipes  of  lead  in  his 
land  to  convey  water  to  my  cistern^  I  may  afterwards  enter  and 
dig  the  land  to  mend  the  pipes,  thoagh  the  soil  belongs  to  another 
and  not  to  me  *^  (a).  In  this  case  the  action  (which  was  in  cove- 
nant) was  brought  by  the  grantee  of  the  easement^  for  a  breach 
of  the  implied  covenant  to  repair  on  the  part  of  the  grantor. 
The  Coart  of  EL  B.  gave  judgment  for  the  plaintiff,  which  was 
afterwards  reversed  in  the  Exchequer  Chamber^  upon  the  grounds 
above  given. 

[In  Hoare  v.  Metropolitan  Board  of  Works  {b),  a  publican 
whose  sign-post  had  stood  for  forty  years  upon  a  common  ad- 
joining his  public-hoasOi  was  held  entitled  to  replace  it  when  it 
was  blown  down. 

In  Ooodhart  v.  Hyett  (c),  the  plaintiff^  being  entitled  to  a 
supply  of  water  through  some  pipes  laid  in  the  defendant's  land, 
obtained  an  injunction  restraining  the  defendant  from  building 
over  the  pipes,  on  the  ground  that  the  building  would  interfere 
with  the  plaintiff's  access  to  the  pipes  for  purposes  of  repair.] 

As,  then,  at  common  law,  the  obligation  to  repair  falls  on  the 
owner  of  the  dominant  tenement— and  it  must  be  his  own  fault  if 
the  way  be  impassable — he  can  have  no  right  to  leave  the  ordinary 
track  on  account  of  its  want  of  repair,  for  which  the  owner  of  the 
land  is  not  answerable  (d) ;  though  it  may  be  otherwise  in  the 
case  of  public  highways  (e). 

There  is  no  authority  expressly  deciding  this  point,  where  the 
obligation  is  imposed  by  prescription,  or  otherwise,  on  the  ser- 
vient tenement. 

It  is  thus  stated  in  Comyn's  Digest  (/) — 

"  If  a  man  be  bound  by  prescription  to  the  repair  of  a  way,  he 
need  not  keep  it  in  better  repair  than  it  always  was.  But  if  it  be 
impassable,  a  passenger  may  break  the  fence,  and  go  extra  viam 
as  much  as  is  necessary  to  avoid  the  bad  way.'' 

Upon  reference,  however,  to    the  original  authority   {g),  it 


(a)  This  is  cited  as  dear  law  hj  Lord 
Cokein  X.«/or(i'«Caiie(1738),lI  Bep.  42  a. 

(b)  1874,  L.  B.  9  Q.  B.  296. 

(c)  1883,  L.  B.  25  Gh.  D.  182. 

(d)  Taylor  y.  Whitehead  (1781),  2 
Doug.  746  ;  Bullard  v.  Harrison  (1815), 
4  M.  &  Bel.  887,  overraliDg  2  Black- 
stone's  Com.  86 ;  [1  Wms.  Baond.  822 
c ;  1  Notes  to  Saimd.  565.] 


(e)    [Bat    see    Arnold  r.    Holbrooh 
(1873),  L.  B.  8  Q.  B.  96.] 

(/)  [Com.  Dig.  Chimin,  D.  6.] 
(g)  Cited  in  Menu's  Case  (1683),  Sir 
W.  Jones,  296.  [Bo  that  his  failure  to 
repair  would  be  like  an  aotoal  ohstroo- 
tion  by  him ;  Robertson  y.  Qantlett 
(1847),  16  M.  &  W.  289;  Selby  y.  Nettle^ 
fold  (1878),  L.  B.  9  Ch.  111.] 
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clearly  appears  tliat  the  grantor  of  the  way  was  boand  to  keep 
it  in  repair. 

The  misapprehension  of  the  aathority  cited  in  Comyn's 
Digest  (a)  appears  to  have  originated  in  the  mistake  of  Black- 
stone^  who  lays  it  down^  that  in  public,  as  well  as  in  private  ways, 
a  man  who  had  the  right  of  way  might,  if  it  were  out  of  repair, 
go  over  the  adjoining  land  (&). 

The  cases  cited  by  Blackstone  in  support  of  this  position, 
appear  to  be  those  of  public  ways  only. 

This  distinction  is  also  recognized  by  the  civil  law:  if  the 
public  highway  was  impassable,  a  traveller  might  pass  along  the 
land  adjoining ;  but  no  such  right  appears  to  have  existed  in 
respect  of  private  ways  (c). 


Bight  to  de- 
viate, if  waj 
fonndroafi. 


(a)  See  Bullard  ▼.  Harrison  (1816), 
4  M.  &  Bel.  S90. 

OA  2Gomni.  36. 

(c)  Gam  via  pablioa  yel  flaminiB  im- 
petn  yel  minA  amiBsa  est,  yidnaa  proxi- 
moa  yiam  pndstare  debet. — ^Dig.  8,  6, 
14,  §  1,  qnemad.  aery.  amit. 

Si  loona,  per  qaem  yia,  aat  iter,  ant 
aotoB  debebatnr,  impeta  flaminiB  oooa- 
pataB  esset,  et  intrii  tempas,  qaod  ad 
amittendam  seryitatem   Boffidt,   allu- 


yione  faoti,  refltitataa  est,  seryitoB  qao- 
qae  in  pristinam  Btatam  resticoitor. 
Qood  n  id  tempna  pr»terierit,  at  Ber- 
yitna  amittatar,  renoyare  earn  oogendaa 
eat. — Ibid. 

Per  agram  qnidem  alienam,  qui  aer- 
yitatem  non  debet,  ire  vel  agere  yidno 
minimi  lioeti  nti  aatem  yi&  pablioft 
nemo  reote  prohibetar.-»Cod.  8,  34, 11, 
de  aery,  et  a( 
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Extent  of 
dominant 
owoer's  right. 


It  has  been  already  seen,  that  certain  easements  are  implied 
by  law  as  incident  to  a  grant,  since  without  them  the  thing 
granted  could  not  be  fully  enjoyed  (a) ;  in  the  same  manner  the 
express  or  implied  grant  of  an  easement  is  accompanied  by 
certain  secondary  easements  necessary  for  the  enjoyment  of  the 
principal  one. 

Bracton  speaks  of  easements  in  general  as  appurtenances  of 
*'  tenements/'  and  of  these  secondary  easements  as  appurtenances 
of  the  former  :^'' Omnia  jura  praenotata  et  omnes  servitutes 
sunt  de  pertinentiis  tenementorum^  et  pertinent  a  tenemento  ad 
tenementa;  et  habent  hujusmodi  pertinentiae  suas  pertinentias, 
£icut  ad  jus  pascendi  et  ad  pasturam  pertinet  via  et  liber  ingpres- 
sus  et  egressus.  Et  eodem  modo  ad  jus  fodiendi,  falcandi,  et 
secandi,  hauriendi^  potandi,  piscandi^  venandi^  et  hujusmodi, 
liber  accessus  et  recessus,  scilicet  via,  iter^  et  actus^  ratione 
diversorum  usuum  ut  supra.  Item  ad  jus  aqaae  ducendse  perti- 
net purgatio.  Item  ad  iter^  secundum  quod  est  de  pertinentiis 
pertinentiarum^  vel  de  pertinentiis  per  se,  ut  si  via  per  se  conce- 
datur  sine  alisL  servitute^  pertinet  refectio^  sicut  ad  aquae  ductum 
pertinet  purgatio  "  (6). 

This^  like  the  general  case  of  implied  easements,  is  compre- 
hended under  the  maxim,  ''Lex  est  cuicuuque  aliquis  quid  con- 
cedit,  concedere  videtur  et  id  sine  quo  res  esse  non  potuit ''  (e). 

Thus,  too,  in  the  civil  law,  the  right  to  a  servitude  drew  with 
it  a  right  to  such  secondary  servitudes  as  were  essential  for  its 
enjoyment  (d). 

In  doing  the  works  which  are  necessary  for  the  enjoyment  of 


(a)  See   ante,    "Xaeementa  of    Ne- 
oeeaitj." 

(b)  Braoton,  lib.  4.  f.  2S2  a. 

(c)  LiS<yrd*%  Case  (1738),  11  Rep.  62  a. 
See  above,  p.  461. 

(d)  Qui  babet  haaatnm,  iter  qooqae 
habere  videtur  ad  hauriendam  et  (ut  ait 


Neratina,  lib.  3,  memhranarum)  aire  ei 
jna  hanriendi,  et  adeundi  oeaanm  sit, 
utrnmqne  habebit :  aive  tantam  haa- 
riendi,  ineese  et  aditam,  aive  tantam 
adeundi  ad  fontem,  ineaae  et  haoatum. 
Hsdo  de  hauatu  et  fonte  private. — Dig. 
8,  3,  3,  §  8,  de  eerv.  preed.  ruat. 
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the  easemenb^  the  owner  of  the  domiDant  tenement  may  do  every-      Extent  of 
thing  that  is  required  for  the  full  and  free  exercise  of  his  right.     o^™a°riffhfc 

ThuB^  it  has  heen  held,  that  the  grant  of  a  right  of  way,  with   Z~T~ 

liberty  to  make  and  lay  causeways,  and  to  use  and  enjoy  the  same,  chrisHcm. 
with  wains,  carts,  waggons,  and  other  carriages,  and  to  carry 
coals,  authorized  the  grantee  to  lay  a  framed  waggon-way  (a). 
'^  The  question  is,''  said  Ashurst,  J.,  in  his  judgment  in  that 
case,  ''whether,  under  this  general  grant  for  the  purpose  of 
carrying  coals  among  other  things,  he  has  a  right  to  make  amy 
such  tcaysas  is  necessary  for  the  carrying  of  that  commodity. 
There  are  no  great  collieries  in  the  northern  part  of  the  kingdom 
where  they  have  not  those  framed  waggon-ways.  And  the  case 
itself  expressly  states,  that  the  defendant  cannot  so  commodiously 
enjoy  this  way  in  any  other  manner.  Therefore,  under  the 
original  grant,  he  has  a  right  to  make  a  framed  waggon- way  along 
the  slip  of  land  in  question,  which  is  necessary  for  the  purpose  of 
carrying  his  coals,  it  being  in  the  contemplation  of  the  parties  at 
the  time  of  making  the  grant"  (b). 

Thus,  too,  in  Gerrard  v.  Goohe  (c),  where  the  grant  was  made  Qerrard  r. 
of  a  piece  of  land,  as  a  foot  or  causeway,  with  '*  all  other  liberties,  ^^  * 
powers,  and  authorities  incident  or  appurtenant,  needful  or  neces- 
sary, to  the  use,  occupation,  or  enjoyment  of  the  said  road,  way, 
or  passage,''  it  was  held,  that  the  grantee  had  a  right  to  put  a 
piece  of  flag-stone  upon  a  part  of  the  land  in  front  of  a  door 
opened  by  him  from  his  house,  it  being  proved  that  it  was  usual 
to  put  down  such  flag-stones  before  doorways,  and  that  the 
doorway  in  question  could  not  have  been  so  conveniently  used 
without  it  {d). 

[In  Finlinson  v.  Porter  {e),  the  grantee  of  an  easement  of  a  Finiinaon  ▼. 
drain,  with  a  right  to  enter  and  repair  it,  was  held  entitled  to  ^^^^^' 
deepen  it  in  order  to  adapt  it  to  the  sewer  as  altered  by  the  local 
aothority. 


(a)  8enhous€  v.  Christian  (1787),  1 
T.  H.  560;  [of.  Bishop  v.  North  (1843), 
12  L.  J.,  N.  S.,  Ezoh.  862.] 

(h)  lo  an  early  case,  6  kdw.  4,  it  was 
held,  that  a  man  was  not  justified  to 
enter  for  the  purpose  of  repairiog  unless 
the  way  was  altogether  impassable ;  it 
was  not  sniBoient  that  it  oonld  not  be 
used  so  oonreniently  as  before ;  and  on 
the  inoonrenienoe  to  the  party  entitled 
to  the  way  being  urged,  aod  that  he 
would  be  without  remedy,  Suit,  J.,  said, 
'*If  he  went  that  way  before  in  his 


shoes,  let  him  now  pluok  on  his  boots." 
—Cited  2  Doug.  747,  4fch  ed.  This, 
however,  is  olearly  not  law. 

(c)  1806,  2  Bos.  &  Pnl.  N.  B.  109. 

(d)  Duncomhe  v.  Randall  (1628), 
Hecley,  32  or  34 ;  Brown  v.  Best  (L747), 
1  Wilson,  174 ;  Weld  y.  Hornby  (1806), 
7  Sast,  195 ;  Hodgson  y.  Field  (1806), 
ibid.  613. 

(e)  1876,  L.  B.  10  Q.  B.  188.  Dist. 
Taylor  v.  Corporation  of  8t,  Helen's 
(1877),  L.  B.  6  Oh.  Div.  264. 
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INCIDENTS   OP   BASEMENTS. 


Civil  law. 


Extent  of  [''  If  you  grant  to  me  over  a  field  a  right  of  carriage-way  to  in j 

owne™erighfc.  ^^^*®»  I  ^^7  ©nter  upon  your  field  and  make  over  it  a  oarriage- 

way  sufficient  to  sapport   tlie   ordinary  traffic    of    a    carriage- 
way" (tt). 

In  Knox  y.  Sanaom  {h),  it  was  held  upon  the  evidence  that  a 
right  of  way  for  carriages  and  carts  included  the  right  of  turning.] 

According  to  Dand  v.  Kingscote  (c),  the  grantee  of  a  mine  is 
entitled  to  a  wayleave  "reasonably  sufficient''  to  enable  the 
grantee  to  get  the  coals. 

By  the  civil  law  the  owner  of  the  dominant  tenement  bad  a 
right  to  do  whatever  was  requisite  to  secure  to  himself  the  fullest 
enjoyment  of  his  servitude,  so  long  as  he  did  not  impose  any 
additional  burthen  upon  the  servient  heritage  {d).  And  this  right 
extended  to  the  justification  of  any  trespass  committed  by  him. 
and  his  workmen  on  any  part  of  the  servient  heritage  (loca  quao 
non  serviant),  in  the  ezecation  of  such  works  as  were  necessary 
for  the  enjoyment  of  the  servitude  (e).  And  the  owner  of  the 
servient  tenement  was  prevented  from  doing  on  the  land,  not  only 
anything  immediately  injurious  to  the  easement,  but  anything 
which,  by  obstructing  the  incidental  right  of  repair,  woald  indi« 
rectly  be  productive  of  the  same  consequence :  in  addition  to 
which,  in  the  case  of  a  watercourse,  the  servient  tenement  was 
expressly  subjected  to  the  obligation  of  leaving  a  passage  for  the 
nearest  access  of  the  owner  of  the  dominant  tenement  and  his 
workmen,  and  also  a  sufficient  space  on  each  side  of  the  stream 
for  depositing  the  necessary  materials  (/). 

So,  too,  if  the  easement  were  a  right  of  way,  which  could  not 


(a)  Per  Jessel,  M.  B.,  in  Newcomen 
Y,  CouUon  (1877),  L.  E.  5  Ch.  Div.  at 
p.  143.  Of.  Ahson  r,  Fenton  (1823),  1 
B.  &  C.  195. 

(b)  1877,  25  W.R.  8^4. 

(c)  1840.  6  M.  &  W.  198. 

(d)  Quint  as  Mucins  soribifc,  onm  iter 
aqusE)  rel  qtiotidiansd, vel  8B8tivBB,yel  qneo 
intervalla  longiora  habeat,  per  alienam 
f  andam  erit,  (licere)  fistulam  snam  vel 
fiotilem,  vel  cnjuslibet  generis  in  rivo 
ponere,  quo)  aqaam  latiiiB  exprimeret ; 
et  quod  velUt  in  rivo  facere  lioere,  dum 
ne  domino  proudii  aqnagiam  deteriua 
faoeret.— Dig.  8,  8,  15,  de  serr.  prsed. 
rast. 

(e)  Sed  et  deprewnrnm  vel  adlavatn- 
mm  rivam,  per  qaem  aquam  jare  doci 
potestatem  babes  ;  nisi  si,  ne  id  faoeres, 
oaatnm  sit. — Dig.  8,  4^  11,  oom.  prssd. 


(/)  Refeotionia  gra(i&,accedendi  ad 
ea  looa,  qasd  non  serviant,  facaltaa  tri. 
bata  est  his,  qaibas  servitns  debetnr: 
qua  tamen  aocedere  eis  sit  neoesse: 
nisi  in  oessione  servitutis  nominatim. 
prssfinitom  sit,  q)&  acoederetar;  et  ideo 
neo  secundam  rivam,  neo  suprk  earn,  si 
forte  sab  terrd  aqoa  dooatar,  looam  reli- 
giosam  dominas  soli  faoere  potest,  na 
servitns  intereat;  et  id  veram  eat.— 
Ibid. 

Si  prope  tnam  f  andam  jas  eat  mihi 
aquam  rivo  ducere^  taoita  bseo  jare  •»• 
qaontar — ^nt  reficere  mibi  rivam  lioeat : 
nt  adire,  qn&  proxime  poasem  ad  reft- 
oiendum  eam  ^o^  fabriqae  mei:  item,  ni 
spatinm  relinqoat  mihi  dominas  f ondi, 
qao,  dextr&  et  sinistrft,  ad  rivam  adeam, 
ec  qao  terram,  limam,  Lapidem,  arenaniy 
oaloem  jaoere  posaim.— Ibidem,  §  I. 
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%e  enjoyed  without  tlie  conBtractioQ  of  works  (opere  facto),  the      Extent  of 
rgrant  carried  with  it  a  right  to  dig  and  lay  materials  upon  the  owM^lTriffht. 

soil  (a) ;  or  if  the  position  of  the  servient  land  were  higher  than    

-the  house  to  which  the  right  was  granted^  and  no  level  passage 
-existed  across  the  land,  to  cut  steps  or  slopes  in  the  soil  for  the 
more  convenient  use  of  the  easement,  provided  no  greater  injury 
were  committed  than  was  necessary  for  the  enjoyment  of  the 
Tight  of  way  (6), 

But  in  doing  these  works  for  the  enjoyment  of  an  easementi  Nonnneoes. 
the  owner  of  the  dominant  tenement  must  not  do  anything  to  J^^  done^to 

alter  the  accastomed  mode  of  enjoyment  in  such  a  manner  as  to  servient 

.       i_      .i_  .1  •      1.  J.  ±.  tenement, 

'impose  a  greater  burthen  upon  the  servient  tenement. 

"  I  agree  with  the  proposition/^  said  Booke,  J.,  in  the  case  of 
^Oerrard  v.  Cooke,  'Hhat  the  grantee  may  use  the  way  in  the 
manner  which  is  most  convenient  to  himself,  if  he  does  not 
thereby  produce  inconvenience  to  the  grantor ; "  a  position  with 
which  Chambre,  J.,  agreed,  observing^  "if  any  injury  had  been 
sustained  by  the  grantor,  it  might  make  a  difference/^ 

''  Beficere  autem  est/'  says  Bracton,  "  id  quod  corruptum  est  Braoton. 
in  pristinnm  statum  reformare.  Ei  vero  permittitur  reficere  et 
purgare  rivum  qui  jus  habet  servitutis,  et  qui  aqusB  ducendas 
•caus&  id  fecit.  In  pristinum  statum  dico,  quia  si  quis  rivum 
deprimit  vel  attoUit,  diktat  vel  extendit,  operit  apertam  vel  qn4 
{>er  excessum  delinquit^'  (c). 

"  Sed  non  potest  qais  sub  specie  refectionis  deterius  aliquid 
>facere,  nee  altius  nee  latius  nee  humilius  nee  longius  aliquid 
facere  "  (d). 

So  also  by  the  civil  law,  a  party  entitled  to  a  right  of  way  CiWllaw. 
could  not  compel  the  owner  of  the  land  to  allow  him  to  repair  it 
with  stones  (silice),  unless  there  was  an  express  stipulation  to 
that  effect.  "  Sed  de  refectione  vias  et  interdicto  uti  possumus, 
-qaod  de  itinere  actaqae  reficiendo  competit ;  non  tamen,  si  silice 
quis  stemere  velit :  nisi  nominatim  id  convenit^'  (e). 

In  like  manner,  a  party  having  the  right  of  receiving  water 

(a)  Si  iter  legatum  lit,  qaa,  niai  opere  janaaoi  meam  jare  facere  poeaam ;  dom 

«faoto,  iri   non   poiait,  lic^re  fodieodo,  ne  qntd  altra,  quam  qaod  neMMe  est, 

anbetraendo,  iter  faoere,  Proo alas  ait. —  icinerii  CAadl  demoliar. — Dig.  8,  2,  20, 

Dig.  8,  1,  10,  de  aery.  §  1,  de  eerr.  pr8B  i.  arb. 

{b)  Si  domo  mea  altior  area  taa  eaaet,  (e)  Lib.  4,  ft.  2J3  a.     [Diet.  Finlinsoth 

■ttnqae  mihi  per  aream  tuam  in  domain  v.  Porter,  abjre,  p.  435.] 

meam  ire  agere  ceeaisti,  neo  ez  piano  (d)  Lib.  4,  fl.  23  &  b. 

aditas  addomum  meam  per  aream  &aam  (e)  Dig.  8,  5,  4,  §  5,  si  serv.  vind* 
«e8seb,  vel  gradas,  rel  olivos,   propioa 
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No  onneoes. 

sary  damage 

to  be  done  to 

serrient 

tenement'. 


Dominant 
owner  bcncd 
to  repair 
damage  done. 


Restoration  of 
servitade  to 
its  original 
ooniition. 


throagh  a  pipe  coald  not  sabstitate  for  it  a  stone  cbndnit. 
^'  Bectd  placnit^  non  alias  per  lapidem  aqaam  daci  posse,  nisi  hoc 
in  seryitnte  constitaend^  comprehensnm  sit;  non  enim  con- 
saetadinis  est^  at  qni  aqaam  habeat^  per  lapidem  statam  dacat : 
ilia  aatem^  qaaa  ferd  in  consaetadine  esse  solent,  at  per  fistalas 
aqua  dacatar,  etiam  si  nihil  sit  comprehensam  in  servitate  con- 
8titaend&,  fieri  possant ;  ita  tamen^  at  nallam  damnam  domino 
fundi  ex  his  detar'^  (a).  Bat  he  had  a  right  even  without 
any  express  stipnlation  to  repair  it  in  the  ordinary  way,  pro- 
vided he  thereby  did  no  annecessary  harm  to  the  owner  of  the 
land. 

In  entering  upon  the  neighboaring  soil  for  the  pnrpose  of 
doing  these  necessary  works,  the  owner  of  the  dominant  tene- 
ment was  bonnd  not  only  to  exercise  ordinary  care  and  skill,  bat 
also  to  repair,  as  far  as  he  coald,  whatever  damage  his  laboara 
might  have  caused  to  the  servient  tenement  (6).  This,  however, 
most  not  be  confoanded  with  damage  to  the  servient  tenement 
naturally  arising  from  the  easement  itself,  as  where  a  stream  of 
water  overflowed  its  banks  in  consequence  of  rain  or  the  rising  of 
a  new  spring  in  it  (c). 

As,  however,  these  ancillary  servitudes  were  only  conferred  for 
the  full  enjoyment  of  the  primary  servitude,  they  ceased  upon  its 
extinction  ((£). 

As  a  general  rule,  the  right  of  repair  extended  no  farther  than 
to  restore  the  servitude  to  its  original  condition  (ad  pristinam 
formam  (e) ) ;  though  such  restored  servitude  needed  not  to  be 
specifically  in  the  same  state ;  thus  a  bridge  might  be  built,  if  th& 
way  were  otherwise  impassable  (/). 

It  might  be  provided  by  express  stipulation,  that  the  owner  of 


(n)  Dig.  39,  8,  17,  §  1,  De  aqa&  et  aq. 
pi.  aro. 

(b)  Si  fistnleD  per  qoas  aqaam  dacafl, 
SDJibas  meis  applioato,  damnam  mihi 
deuty  in  factam  actio  mihi  oompetit ; 
sed  et  damni  iufecti  atipulari  k  te  potero. 
— Dig.  8,  2,  18,  de  serv.  pi  sod.  arb. 

(e)  Serritog  nataraliter,  non  mana- 
facto,  laedere  potest  f  andam  aervientem ; 
quemadmodam  ai  imbri  creaoat  aqaa  in 
riro,  aut  ex  agria  in  enm  oonflaat,  aut 
aqum  fona  aeoandnm  rirum,  vel  in  eo 
ipeo  inventna  poateik  f aerit. — Dig.  8,  3, 
20,  §  1,  de  aerv.  prsed.  raat. 

(d)  Labeo  ait :  ai  ia,  qni  hanatom 
Labet,  per  tempaa,qao  aerritnaamittitar, 
ierit  ad  fonlem,  neo  aqnam  baaaeriti  iter 


qnoque  eam  amiaaiaae. — ^Dig.  8,  6, 17, 
qnemad.  aerr.  amit. 

(e)  Reflcere  aio  acoipimaa,  ad  priati- 
nam  fonijam  iter  et  actum  reducere; 
hoc  eat,  ne  quia  dilatet,  aut  produoat, 
ant  deprimat,  ant  ezaggeret — et  alind 
eat  enim  reficere,  longe  alind  faoere. — 
Dig.  43,  19,  3,  §  15,  de  itinere. 

(/)  Apod  Labeonem  qusaritor — ai 
pontem  qaia  noTum  velit  faoere  Tim 
muniendsD  oauai:  an  ei  permittatnr  ?  et 
ait  permittendom,  qnaai  para  ait  refee- 
tionia  hujaamodi  mnnitio.  £t  ego  pnto 
\eram  Labeonia  aententiam,  ai  moda 
aioe  boo  oommeari  non  poeait. — Ibid^ 
§16. 
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the  dominant  tenement  shoald  not  have  any  right  to  repairi  or    No  onDeoes- 
only  to  a  certain  extent  (a).  t^^":^ 

[The    incidents    or    secondary  easements    discussed  in   this       Bervient 
chapter  form,  in  most  cases^  one  entire  right  with  the  principal  — ^°^™^^  ' 
easement  (&).] 

(a)  Fieri  aatem  potest,  nt  qii  Ins  ad  oertnm  modam  refioiendi  jae  sit. — 

«an^  habeat  et  sgendi,  refioiendi  Jas  Ibid.  §  14. 

aoQ  habeat;  quia  in  seryitote  oonsti-  (h)  Peter  y.  Daniel  (1848),  5  C.  B. 

tnenda  oantnm  sit,  ne  ei  refioiendi  jos  568;  Beeston  r.  TTeaftf  (1856)|  5  El.  &  Bl. 

ait ;  aat  sio,  nt  si  relit  refioere,  nsqne  980. 
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As  every  easement  is  a  restriction  npon  the  rights  of  propeitj" 
of  the  owner  of  the  servient  tenement^  no  alteration  can  be  mad& 
in  the  mode  of  enjoyment  by  the  owner  of  the  dominant  heritage, 
the  effect  of  which  will  be  to  increase  snch  restriction.  Supposing 
no  express  grant  to  exist  (a),  the  right  must  be  limited  by  the 
amount  of  enjoyment  proved  to  have  been  had. 

Thus,  it  is  laid  down  in  RoUe's  Abridgment — if  A.  be  seised  in 
fee,  and  grant  to  B.  a  right  of  way  to  a  certain  close,  B.  cannot 
use  that  way  to  go  to  other  closes  without  first  going  to  the  close 
specified  in  the  grant  (b).  But  it  was  said  that  if  a  defendant 
justifies  under  a  right  of  way  from  D.  to  Blackacre,  if  the  plaintiff 
replied  that  at  the  time  of  the  trespass  the  defendant  went  with 
his  carriages  from  D.  to  Blackacre,  and  thence  to  a  mill,  the 
replication  would  not  support  the  action,  for  when  he  was  in 
Blackacre  he  might  go  where  he  pleased  (c).  But  it  seems,  that 
if  a  man  have  a  way  for  carriages  from  D.  to  Blackacre  over  my 
close,  and  afterwards  he  purchase  land  adjoining  to  Blackacre,  he 
cannot  use  the  aforesaid  way  with  carriages  to  the  land  adjoining, 
though  he  go  first  to  Blackacre  and  from  thence  to  tho  land 
adjoining,  for  this  might  be  greatly  prejudicial  to  my  close ;  but 
it  seems  that  if  I  wish  to  help  myself  I  ought  to  show  this  special 
matter,  and  that  he  uses  it  for  the  land  adjoining  (d). 

In  the  later  case  of  Lawton  y.  Ward  (e),  the  defendant  justified 
under  a  right  of  way  for  carts  and  carriages  to  a  close  called  C. 
The  plaintiff  replied  that  the  defendant  drove  the  carts  to  C,  and 


(a)  [In  tbe  case  of  express  grants, 
the  easement  may  be  snch  as  altogether 
to  exclude  the  owner  of  the  servient 
tenement  from  participation,  as  where 
the  exolnsive  use  of  a  drain  is  granted ; 
see  Lee  ▼.  Stevenson  (1858),  £1.  61.  A 
£1.  512;  Qoodhart  y.  Hyatt  (Ifc83),  L. 
B.  26  Cb.  D.  Ib2,  190 ;  and  see  Rhodes 
T.  BuUard  (1806),  7  East,  116,  for  an 
instance  of  a  right  in  the  nature  of  an 
easement  determinable  on  the  removal 


of  the  subject-matter.] 

(b)  Chemin  private,  A.  (Comment 
poet  estre  nse),  pi.  1,  Hodder  y.  Hoi- 
man, 

(c)  Ibidem,  pi.  2,  Saunders  v.  Ifo^. 
Vide  Stott  V.  Stott  (1812),  16  East,  343» 

(d)  Cbemin  private,  pi.  8,  S.  C. 

(e)  1697,  1  Lord  Baymond,  75 ;  8.  C.,. 
1  Lutwyobe,  111,  nom.  Laughton  t. 
Ward. 
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also  farther  to  D.  The  plaintiff  upon  demarrer  to  the  rejoinder 
had  judgment;  and  it  was  resolved,  "  that  the  defendant  had  not 
pursued  his  prescription,  for  the  prescription  is  to  go  to  C. ;  that 
when  he  goes  to  C,  and  farther  to  D.,  he  has  not  authority  to  do 
it.**  And  Powell,  J.,  jun.,  said,  **  That  the  difference  is,  where 
he  goes  farther,  to  a  mill  or  a  bridge,  there  it  may  be  good ;  for 
\)j  the  same  reason,  if  the  defendant  purchases  1,000  closes,  he 
may  go  to  them  all,  which  would  be  very  prejudicial  to  the 
plaintiff/'  And  for  authorities  they  relied  upon  1  Bolle,  Abr. 
891,  pi  3 ;  1  Mod.  190  (a) ;  3  Keble,  348  {h). 

So,  in  Senhouse  v.  Christian,  where  a  right  of  way  was  granted, 
with  liberty  to  make  causeways,  &c.,  it  was  held  that  no  right 
was  conferred  upon  the  party  to  make  a  transverse  way,  which 
would  have  imposed  an  additional  burthen  upon  the  servient 
tenement  (c). 

The  question,  in  all  cases  one  of  construction,  whether  the 
grant  is  for  a  limited  pnrpose  or  a  general  grant,  has  already  been 
discussed  (d).] 

If  a  man  increases  the  size  of  an  ancient  window  (e),  it  is  clear 
that  he  has  no  title  to  the  additional  quantity  of  light  thus  re- 
ceived by  him  (/)  :  how  far  such  alteration  operates  to  defeat  the 
right  altogether  will  be  hereafter  considered  {g). 

So,  too,  by  the  civil  law,  a  party  entitled  to  a  flow  of  water,  for 
irrigation  or  other  purposes,  was  not  allowed  to  impart  the  use 
of  it  to  his  neighbours  {h)  ;  nor,  as  it  appears,  even  if  he  himself 
purchased  the  adjoining  lands  would  he  be  entitled  to  take  a 
larger  quantity  of  water  than  before  for  the  use  of  his  estate  {i) ; 
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(tt)  iHoiceU  V,  King,  1686.] 

(h)  See  per  Parke,  B.,  in  Coleheater 
T.  Roberta  (1839),  4  M.  <&  W.  774,  aco. ; 
and  see  Cowling  y.  Higginson  (1838),  4 
M.  A  W.  245j  Dand  v.  Kingscote  (1840), 
6  M.  &  W.  174;  iSkull  v.  Qlenister 
(1864),  16  C.  B.,  N.  8.  81 ;  Williams  v. 
Jarmra  (1867),  L.  E.  2  0.  P.  677;  Bidder 
T.  North  Staffordahirs  Bail.  Co,  (1878), 
L.  B.  4  Q.  B.  Div.  412 ;  Finch  y.  Great 
Western  Rail.  Co.  (1879),  L.  B.  5  Exch. 
D.  254;  Somerset  y.  Great  Western  Rail. 
Co,  (1882),  46  L.  T.  Bep.  883.] 

(c)  1787,  1  T.  B.  660. 

(d)  AboTe,  p.  316 ;  of.,  aa  to  a  reser- 
Tation  of  the  free  mnning  qt  water  aiid 
soil,  Chadinek  y.  Maraden  (1867),  L.  B. 
2  Ezoh.  285. 

(«)  [Cf.  aa  to  waterooarses,  Taylor  r. 
Corporation  of  Bt.  Silen'a  (1877),  L.  B. 


6  Ch.  Dir.  264 ;  Frechette  v.  Compagnie 
Mawufa^turi^e  de  8t.  Hyacinthe  (1883 j, 
L.  B.  9  App.  Cas.  170.J 

(/)  [Bat  he  may  obtain  increase  of 
light  by  altering  his  mode  of  framing 
and  glazing  ;  Turner  y.  Spooner  (1861), 
1  Drew.  A  dm.  467;  7  Jar.,  N.  d.  106t$; 
and  see  post.] 

(g)  Post,  Part  Y.  Chap.  II.  Sect.  3. 

(h)  Ex  meoaqass  daotu,  Labeo  soribit, 
ooilibet  posse  me  vioino  oommodare; 
Prooalas  oontrik,  at  ne  in  meam  partem 
fandi  aliam,  qoam  ad  qaam  serritus 
adquisita  sit,  nti  ea  possit.  Prooali 
sententia  yerior  est. — Dig.  8,  3,  24,  de 
sery.  pr»d.  rust. 

(t)  Non  modoB  prsadioram,  sed  ser- 
yitos  aqusB  duoend»  terminnm  faoit. — 
Cod.  3,  34,  12,  de  sery.  et  aqa&. 
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for  in  determining  the  amount  of  a  gerritacle^  regard  is  to  be  had 
to  the  accastomed  mode  of  enjoyment  rather  than  the  necessity 
of  the  dominant  tenement.  A  party  having  acquired  the  ease- 
ment tigni  immittendi,  conld  not  increase  the  number  of  beams 
^hich  his  neighbour  was  bound  to  support,  and  might  be  com- 
pelled to  remove  any  additional  ones  inserted  by  him  (a). 

The  pulling  down  of  a  house  for  the  purpose  of  repair  does  not, 
by  the  law  of  England,  even  when  construed  most  strictly,  cause 
the  loss  of  any  easement  attached  to  it,  if  it  be  accompanied  by 
an  intention,  acted  upon  within  a  reasonable  time,  of  rebuilding 
it  (b). 

By  the  civil  law,  the  mere  destruction  either  of  the  dominant 
or  servient  tenement  extinguished  a  servitude,  though  it  was  held 
to  revive  if  the  house  was  built  on  the  same  site  and  of  the  same 
dimensions  as  before  (c). 

A  mere  alteration  in  the  mode  of  enjoyment,  as  the  change  pf 
a  mill  from  a  fulling  to  a  grist  mill,  or  the  like  {cl),  whereby 
no  injury  is  caused  to  the  servient  heritage,  or  a  trifling  altera- 
tion in  the  course  of  a  watercourse  (e),  does  not  destroy  the  right. 

By  the  civil  law,  the  owner  of  the  dominant  tenement  might 
make  any  alteration  in  the  mode  of  enjoying  his  servitude,  pro- 
vided he  thereby  imposed  no  additional  burthen  on  the  servient 
heritage ;  he  might  make  the  condition  of  his  neighbour  better, 
but  not  worse  (/),  • 

This,  however,  must  be  taken  with  some  qualification  when 
applied  to  the  case  of  natural  easements.  The  owner  of  land  in 
which  a  spring  took  its  rise,  or  upon  which  rain  fell,  was  allowed, 
for  the  necessary  purposes  of  cultivation,  a  reasonable  degree  of 
liberty  in  changing  the  course  of  the  water  running  to  his  neigh- 


(a)  Si,  oum  mens  propriaa  estet  pa- 
rtes, pasBQB  aim  (te)  immittere  tigna, 
qu89  antea  habaeris,  si  nova  Telia  im- 
mittere, prohiberi  k  me  potea ;  imo  etiam 
agere  teoam  potero,  utea^qua  nova  immu 
seriSf  tollas. — Dig.  8,  5, 14,  si  aery.  yind. 

(b)  LuttreVs  Case  (ITSSV  4  Bep.  86. 
[The  reaaon  ia  obyioua,  viz.,  that  it  ia 
incidental  to  all  hoaaee  to  be  repaired 
and  at  aome  time  to  be  rebuilt,  and  the 
right  when  acqaired  ia  aoqaired  for 
the  tenement  with  anoh  inoidenta.  If 
thia  were  not  ao,  no  preaoriptive  right 
oonld  be  acquired  in  reapeot  of  a  mea- 
ansge  or  any  artificial  atraotare.]  See 
also  Moorer.  JRato«(m,poat,  **  Extingoiah- 
ment  of  Eaaementa." 


(c)  Si  aablatam  ait  addificiam  ez  qno 
stillicidium  cadit,  nt  e&dem  apeoie  et 
qoalitate  reponatar,  ntilitaa  exigit,  ut 
idem  intelligatar :  nam  alioqnin,  ai  quid 
atriotiiia  interpretetar,  aliad  eat,  qaod 
aeqoenti  loco  ponitur ;  et  ideo,  aablato 
•Ddifioio,  naoifrnotaa  interit,  quamvia 
area  para  eat  aBdifioii. — Dig.  8,  2,  20, 
§  2,  de  aery,  prssd.  urb. 

(d)  Luttrel*B  Case  (1788),  4  Bep.  86 ; 
IBaxendale  y.  McMurray  (1867),  L.  B. 
2  Ch.  790.] 

(«)  Hall  y.  Swift  (1888),  6  Soott,  167; 
4  Bing.  N.  C.  381. 

(/)  Dig.  8,  2,  20,  §  5,  de  aery,  prsdd* 
orb.  peat.. 
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"  Ifc  seldom  happens,"  says  Pardessas  (a),  '*  that  ranning  water, 
which  takes  its  rise  on  an  estate,  or  even  the  rain  water  which 
falls  upon  it,  is  absorbed  there  and  escapes  without  any  apparent 
issue.  Some  mode  of  discharge  is  then  necessary ;  and  it  is  in 
4he  obligation  to  suffer  this  discharge  that,  by  the  Code  (b),  con- 
Bists  the  subjection  of  the  inferior  heritage  towards  those  whose 
lands  are  more  elevated,  to  receive  the  waters  which  flow  from 
them  naturally.  Even  if  this  discharge  should  be  prejudicial  to 
the  plantations  of  the  inferior  heritage,  or  should  prevent  its 
cultivation  by  bringing  down  upon  it  stones  and  sand,  no  action 
-could  be  maintained  for  the  damage  so  done.  No  one  is  respon- 
sible for  the  effects  of  nature  (c).  The  case  even  cannot  be 
excepted,  where  for  more  than  thirty  years  (eZ),  whether  from 
causes  purely  natural,  such  as  the  scarcity  of  water,  whether  from 
the  sole  act  of  the  proprietor,  as,  for  example,  if  he  had  kept  the 
water,  or  in  any  other  manner  which  offered  a  large  surface  for 
evaporation,  the  spring  should  have  had  no  issue  upon  the  inferior 
heritage.  As  such  rights  as  are  imposed  by  the  general  law,  and 
the  nature  of  things,  are  not  lost  by  mere  non-user,  whatever  time 
may  have  elapsed." 

"  The  same  article  adds,  that '  this  obligation  applies  only  to 
the  waters  which  flow  naturally  without  any  act  of  man ; '  those 
which  come  either  from  springs  or  from  rain  falling  directly  on 
ihe  heritage,  or  even  by  the  effect  of  the  natural  disposition  of 
the  places,  are  the  only  ones  to  which  this  expression  of  the  law 
•can  be  applied.  He  who,  for  whatsoever  use  it  may  be,  shall 
employ  in  his  house,  or  on  his  heritage,  water  which  he  drew  from 
a  well,  reservoir,  &c.,  cannot  discharge  it  (faire  couler)  upon  the 
inferior  heritage  without  the  permission  of  the  proprietor.  A 
man  who  devotes  his  heritage  to  a  species  of  cultivation  requiring 
frequent  irrigation,  ought  to  make  at  the  extremities  of  his  land 
ditches  to  receive  the  surplus  water  which,  without  this  precau- 
tion, might  percolate  to  his  neighbour's  land.  The  latter  might 
with  reason  contend  that  such  a  process  is  not  natural,  and  would 
not  have  taken  place  but  for  the  act  of  man  (e).    Conformably  to 

(a)  Trait^  dea  SeryitndeB,  §  82  (7tli      §  1,  de  aq.  et  aq.  pi.  arc. 

-ed.  113).  (d)  That  ia  to  aay,  the  period  of  pre- 

(b)  Code  Ciril,  Art.  640.  soription  by  the  French  law. 

(c)  Qaod  ai  natnia  aqaa  nooeret  eft  (e)  Idemqae  ait,  et  ez  auperiore  in 
:actione  non  continentnr. — Dig.  89,  8,  1,  inferiora  non  aqaam,  non  qaid  aliad 


tenement. 
Pardeaaaa. 
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Alteration  of  this  principle^  the  Code  (a)  does  not  permit  the  discharge  of  water 
from  a  root  or  the  neighbouring  land,  even  though  it  might 
happen  that,  were  the  site  of  the  building  unoccupied  (vague),  the 
rain  which  fell  there  would  by  a  natural  servitude  flow  into  the 
neighbouring  land/' 

''  It  would  appear,  however^  to  be  a  false  application  of  these 
principles  to  consider  as  the  act  of  man  the  fall  of  water  from  a 
fountain  newly  opened,  even  though  the  opening  has  been  caused 
by  the  labour  of  the  proprietor  of  the  land.  If  any  contest  arose 
as  to  the  obligation  to  receive  the  water,  the  question  for  the 
tribunals  to  decide  would  be — upon  which  heritage  the  water 
would  most  naturally  fall.'' 

"It  is  not,  however,  to  be  understood  that,  because  the  flow  of 
water  must  not  be  caased  by  the  act  of  man,  therefore  the 
proprietor  who  transmits  water  to  the  inferior  heritage  is  not 
permitted  to  do  anything  on  his  own  land ;  that  he  is  condemned 
to  abandon  it  to  a  perpetual  sterility,  or  never  vary  the  course  of 
cultivation,  simply  because  such  acts  would  produce  some  change 
in  the  manner  of  discharging  the  water.  The  law  could  not  have 
had  this  intention ;  it  prohibits  only  the  emission  into  the  inferior 
heritage  of  the  waters  which  would  never  have  fallen  there  by  the 
disposition  of  the  places  alone.  It  neither  would  nor  could 
refuse  to  the  superior  proprietor  the  right  to  aid  and  direct  the 
natural  flow  "  {b). 

In  the  American  Courts  questions  have  frequently  arisen  upon 
the  conflictiog  claims  of  different  owners  of  land  adjacent  to  a 
stream,  where  no  exclusive  right  has  been  acquired  by  any  party. 

''The  proprietor  of  a  watercourse,"  says  Mr.  Justice  Story, 
"  has  a  right  to  avail  himself  of  its  momentum,  as  a  power  which 


American 
deoisionB. 


immitti  lioet ;  in  sao  enim  alii  baoteniis 
faoere  lioetf  quateniis  nihil  in  alienam 
immittat. — Dig.  8,  5,  8,  §  5,  si  Berv. 
vind. 

(a)  Art.  681. 

(b)  Heo  antem  actio  locum  habet  in 
damno  nondnm  facto,  opera  tamen  jam 
faoto ;  hoc  est,  de  eo  opere,  ez  quo 
damnum  timetur ;  totiensque  locum 
habet,  qaotiens  manu  faoto  opere  agro 
aqua  nooitura  est ;  id  est,  ciim  quia 
manu  feoerit,  quo  alitor  flneret,  quam 
natur&  soleret ;  si  forte  immittendo  earn 
aut  majorem  feoerit,  aut  oitatiorem,  aut 
yehementiorem  ;  aut  ei  oomprimendo 
redundare  efleoit ;  quod  si  natai&  aqua 


noceret,  ea  aotione  non  continentur. — 
Dig.  39,  S,  1,  §  1,  de  aq.  et  aq.  pi.  arc. 

De  eo  opere,  quod  agri  oolenda  oau^^ 
aratro  factum  sit,  Qnintus  Muoiua  ait, 
non  oompetere  hano  actionem.  Tre- 
batins  autem,  non  quod  agri,  sed  qaod 
frumenti  duntazat  qu89rendi  oan&H 
aratro  factum  sit,  solum  ezoepit. — ^Ibid. 
§8. 

Sed  et  fossae  agromm  siocandorum 
oansd  factaff,  Mucius  ait  fundi  oolendi 
oane&  fieri ;  non  tamen  (oportere)  oor- 
rivandss  aqu»  cauB&  fieri ;  sic  enim 
debere  quem  meliorem  agrum  saam 
faoere,  ne  rioioi  deteriorem  faoiat. — 
Ibid.  §  4;  Tide  etiam  §§  5-11. 
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may  be  tamed  to  beneficial  purposes^  and  he  maj  make  such  a 
reasonable  use  of  the  water  itself  for  domestic  purposes^  for 
watering  cattle^  or  even  irrigation^  provided  it  is  not  unreasonably 
detained  or  essentially  diminished  ;  for  although^  by  the  case  of 
Westan  y.  Alden  {a),  the  right  of  irrigation  might  seem  to  be 
general  and  unlimited^  yet  subsequent  cases  have  restrained  it 
consistently  with  the  enjoyment  of  the  common  bounty  of  nature 
by  other  proprietors,  through  whose  land  a  stream  had  been 
accustomed  to  flow,  and  the  qualification  of  the  right  by  these 
decisions  is  in  accordance  with  the  common  law  "  (6). 

The  general  principle  governing  this  point  is  thus  stated  by 
Chancellor  Kent  in  his  learned  Commentaries  {c)  : — 

"  Every  proprietor  of  lands  on  the  banks  of  a  river  has  naturally 
an  equal  right  to  the  use  of  the  water  which  flows  in  the  stream 
adjacent  to  his  lands,  as  it  was  wont  to  run  (currere  solebat), 
without  diminution  or  alteration.  No'  proprietor  has  a  right  to 
use  the  water  to  the  prejudice  of  other  proprietors,  above  or  below 
him,  unless  he  has  a  prior  right  to  divert  it,  or  a  title  to  some 
exclusive  enjoyment.  He  has  no  property  in  the  water  itself,  but 
a  simple  use  for  it  while  it  passes  along.  Aqua  currit  et  debet 
currere,  is  the  language  of  the  law.  Though  he  may  use  the 
water  while  it  runs  over  his  land,  he  cannot  unreasonably  detain 
it,  or  give  it  another  direction,  and  he  must  return  it  to  its  ordi- 
nary channel  when  it  leaves  his  estate.  Without  the  consent 
of  the  adjoining  proprietors,  he  cannot  divert  or  diminish  the 
quantity  of  water,  which  would  otherwise  descend  to  the  pro- 
prietors below,  nor  throw  the  water  back  upon  the  proprietors 
above,  without  a  grant,  or  an  uninterrupted  enjoyment  of  twenty 
years,  which  is  evidence  of  it." 

"  This  is  the  clear  and  settled  general  doctrine  on  the  subject, 
and  all  the  difficulty  that  arises  consists  in  the  application. '^ 

'*  The  owner  must  so  use  and  apply  the  water  as  to  work  no 
material  injury  or  annoyance  to  his  neighbour  below  him,  who 
has  an  equal  right  to  the  subsequent  use  of  the  same  water. 
Streams  of  water  are  intended  for  the  use  and  comfort  of  man ; 
and  it  would  be  unreasonable,  and  contrary  to  the  universal  sense 
of  mankind,  to  debar  every  riparian  proprietor  from  the  appli- 
cation of  the  water  to  domestic,  agricultural,  and  manufacturiug 
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[ai  7  Mam.  186. 

[&)    Tyler    v.    Wilkinson,   4  Mason, 


N.  S.  R.  897. 

(c)  8  Kent,  Comm.  489. 
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purposes,  provided  the  ase  of  it  be  made  ander  the  limitations 
which  have  been  mentioned ;  and  there  will,  no  donbt,  inevitably 
be,  in  the  exercise  of  a  perfect  right  to  the  ase  of  the  water,  some 
evaporation  and  decrease  of  it,  and  some  variations  in  the  weight 
and  velocity  of  the  carrent.  Bat  de  minimis  non  carat  lex,  and 
a  right  of  action  by  the  proprietor  below  would  not  necessarily 
flow  from  such  conseqaences,  but  would  depend  upon  the  natare 
and  extent  of  the  complaint  or  injary,  and  the  manner  of  using 
the  water." 

''  All  that  the  law  requires  of  the  party,  by  and  over  whose  land 
a  stream  passes,  is  that  he  should  use  the  water  in  a  reasonable 
manner,  and  so  as  not  to  destroy  or  render  useless,  or  materially 
diminish  or  affect,  the  application  of  the  water  by  the  proprietors 
below  on  the  stream.  He  must  not  shut  the  gates  of  his  dam, 
and  detain  the  water  unreasonably,  or  let  it  off  in  unusual 
quantities,  to  the  annoyance  of  his  neighbour.  Pothier  lays  down 
the  rule  very  strictly,  *  that  the  owner  of  the  upper  stream  must 
not  raise  the  water  by  dams,  so  as  to  make  it  fall  with  more 
abundance  and  rapidity  than  it  would  naturally  do,  and  injure 
the  proprietor  below.'  But  this  must  not  be  construed  literally, 
for  that  would  be  to  deny  all  valuable  use  of  the  water  to  the 
riparian  proprietors.  It  must  be  subjected  to  the  qualifications 
which  have  been  mentioned  :  otherwise  rivers  and  streams  of 
witter  would  become  entirely  useless,  either  for  manufacturing  or 
agricultural  purposes.  The  just  and  equitable  principle  is  given 
in  the  Boman  law  : — '  Sic  enim  debere  quem  meliorem  agrum 
suum  facere,  ne  vicini  deteriorem  faciat '  "  (a). 
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[It  has  been  already  {b)  observed  that,]  if  a  severance  of  the 
dominant  tenement  takes  place,  all  its  easements,  which  are 
attached  to  the  tenement,  and  not  to  the  person  of  the  owner, 
will  attach  to  the  severed  portions  (c) ;  if  a  house  be  divided 
into  two  distinct  tenements,  each  of  these  will  retain  the  original 
right  to  have  the  windows  unobstructed. 


(a)  [The  English  law  on  this  subject 
has  been  already  discussed,  ante,  p.  214, 
et  seq.] 

(6)  AboTe,  p.  77. 

(c)  Tyrringham*8  Cas^  (1738),  4  Eep. 
86  b  i  Wyat  Wild* 9  Case  (1788),  8  Rep. 
78  b  J  Harris  t.  Drews  (1881),  2  B.  A 
Ad.  164.  [See  the  jodgment  of  Baylej, 
J.,  in   Codling  ▼.    Johnson    (U29),   0 


B.  &  0.  984;  Bower  ▼.  HiU  (1885),  2 
Bing.  N.  G.  889;  and  Newcomen  t. 
Coulson  (1877),  L.  B.  5  Ch.  Diy.  188* 
Diet.  Midland  Ry,  Co.  y.  QrihUe,  L.  B. 
(1895),  2  Ch.  827,  where  the  easement 
was  created  for  the  parpose  of  affording 
oommnnioation  between  the  two  tene- 
ments while  in  the  same  hands.] 


EXTENT  AND  MODE  OF  ENJOYMENT. 


47*7 


It  is  obvious^  however,  that,  by  such  severanoe,  no  right  is 
acqaired  to  impose  an  additional  barthen  on  the  servient  tene- 
ment However  nnmerons  the  occupants  of  the  severed  tenement 
may  be,  they  mnst  still  confine  themselves  within  the  limits  of  the 
right  existing  at  the  time  of  severance. 

The  civil  law  distinctly  recognized  the  doctrine^  that  the  domi- 
nant tenement  continued  to  enjoy  its  servitudes^  notwithstanding 
a  severance  (a). 

As  it  is  the  duty  of  the  owner  of  the  dominant  tenement  not  to 
do  any  act  which  imposes  an  additional  burthen  upon  the  owner 
of  the  servient  tenement,  so  the  latter  mast  do  no  act  which  inter- 
feres with  the  exercise  of  the  right  already  acquired,  or  those 
secondary  easements  which  are  requisite  for  its  full  and  free 
enjoyment  (&).  If  his  wall  be  liable  to  an  easement  of  support  to 
a  neighbouring  honse,  he  must  not  (except  for  the  purpose  of 
necessary  repair)  pull  down,  or  otherwise  weaken  the  wall,  so  as 
to  make  it  incapable  of  rendering  the  requisite  degree  of  sup- 
port (c)  ;  he  must  not  plough  up  a  foot-path  across  his  field  {d), 
[or  build  a  wall  at  the  end  of  it,  so  as  to  prevent  the  grantee 
from  going  beyond  (e)J  or  drive  stakes  to  obstruct  a  watercourse 
flowing  to  a  mill  (/),  even  though  the  stream  be  incapable  of  use 
ac  the  place  where  the  obstruction  is  made  from  the  want  of 
cleansing  (g). 

It  is  even  said  by  Jones,  J.,  in  James  v.  Hayward  (h),  that  he 
must  not  erect  a  gate  across  a  footway  running  over  his  land. 

There  is  a  deficiency  of  authority  upon  the  question — whether 
the  owner  of  the  servient  tenement  is  considered  as  the  author  of 
an  obstruction  to  the  easement  arising  entirely  from  the  growth 
of  the  roots  or  branches  of  trees  standing  on  his  soil,  and  there- 
fore liable  for  the  consequences. 


Eaaements 

aevered  on 

Mveranoe  of 

domioaat 

tenement. 


Daty  of  Ber- 
vlent  owner* 


Whether 
liatile  for 
obscmotion 
cauBcd  by 
roote  of  trees,. 
&o. 


(a)  St  stipn later  decesaerit  pluribae 
beredibus  relictis,  BioguLi  solidam  riam 
petQDt.— Dig.  8, 1|  17,  de  aerr. 

Si  prsBdiam  tnam  mibi  serviat,  sive 
ego  partia  pissdii  tni  dominue  ease 
ccBpero,  aiye  tu  mei,  per  partes  serricoa 
retinetar,  licet  ab  initio  per  partes 
adqairi  non  poterit. — Ibid.  8,  §  1. 

(6)  Bracton,  lib  4,  if.  233,  poflt. 

Si  totus  ager  itineri,  ant  actoi  servif, 
domions  in  eo  agro  nihil  facere  potest, 
quo  seryitns  impediatar,  qoas  ita  diffusa 
est,  nt  omnes  gUbsa  serriant. — Dig.  8, 
8,  13,  §  1,  de  serv.  prasd.  raat. 


(c)  Brawn  v.  Windsor  (1830),  1  Or.  & 
J.  20. 

(d)  2  Rolle,  Abr.  Nnsans,  O.  pi.  1. 

(e)  Pkillips  V,  Treehy  (1862),  8  Jur., 
N.  8.711,^99;  3Giff.  632. 

(/)  RjUe,  ubi  sup.,  pi.  8,  9.  [As  to 
diversion,  see  Northiim  v.  Huxley  (iSSii), 
1  E.  &  B.  666;  Whitehead  v.  Parke 
(1858),  2  H.  &  N.  870;  Keneit  r.  Great 
Eastern  Railway  Co.  (1884),  L.  B.  27 
Ch.  Div.  122.] 

(g)  Bower  T.  Hill  (1883),  1  Biag. 
N.  0.  555. 

Qi)  16a,  Sir  W.  Jones,  B.  221. 
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In  the  modem  case  of  Hill  y.  Swift  {a),  an  action  was  bronght 
for  disturbing  the  plaintiff  in  the  enjoyment  of  a  watercoarse. 
The  only  positive  obstruction  bj  the  act  of  the  defendant  that 
appeared  was,  that,  upon  two  or  three  occasions,  he  had  directed 
his  servants  to  place  a  tnrf  at  the  embouchure  of  a  stream,  for  the 
purpose  of  irrigating  his  field,  the  ultimate  stoppage  being  occa- 
sioned by  the  intrusion  of  the  roots  of  a  tree  growing  upon  the 
defendant's  land,  whose  fibres  grew  into  and  filled  up  the  channel." 
The  jury  found  that  the  defendant  had  *'  obstructed  the  plaintiff 
in  the  enjoyment  of  the  water; ''  and  the  Court,  after  consulting 
the  learned  judge  who  tried  the  cause,  and  who  reported, 
"  that  the  facts  had  been  fully  and  fairly  left  to  the  jury,  and 
that  he  was  satisfied  with  their  finding,''  refused  to  disturb  the 
verdict. 

By  the  civil  law,  the  servient  owner  was  not  allowed  to  plant 
trees,  or  do  any  other  act,  so  as  to  obstruct  the  passage  of  light 
to  a  window  enjoying  the  servitude — "  ne  luminibas  offi3iatar"(^)  5 
and  the  further  progress  of  a  work  already  commenced  might  be 
stopped  on  the  same  grounds  (c) .  To  render  a  man  liable  to  an 
action  for  the  discharge  of  rain-water  upon  his  neighbour's  land, 
such  water  must  have  been  diverted  from  its  natural  course  by 
some  act  of  man  (opus  manufactum) ;  and  this  consequence  was 
held  to  ensue  when  the  diversion  was  caused  by  plskntiug  a  bed  of 
willows  (d). 

The  real  question  appears  to  be,  whether,  in  contemplation  of 
law,  the  damage  is  the  result  of  the  act  of  man  in  planting  the 
trees,  however  long  the  time  may  be  before  they  become  injurious  ; 
or  whether  it  arises  solely  from  the  act  of  nature.  In  the  latter 
case  it  is  clear  no  right  of  action  would  accrue ;  ''  actus  Dei 
nemini  facit  injariam."  In  the  former  case  he  would,  of  course, 
be  liable.  And  it  would  appear,  that,  in  this  case,  he  is  liable — 
for  every  consequence  is  considered  to  result  from  an  act  of  man, 
which  proceeds  from  an  act  of  volition  on  his  part,  and  the  opera- 
tion of  the  ordinary  natural  causes  :    the  growth  of  a  tree,  when 


(a)  1838,  6  Scott,  167;  4  Bing.  N.  C. 

881. 

(b)  Si  arborem  pooat,  at  la  mini  offi. 
ciat,  seqae  dicendam  crit,  contra  im- 
positain  serritutem  earn  facere— nam  et 
arbor  efficit.qnominae  coeli  videri  poBBit. 
— Dig.  8,  2,  17,  de  serv.  prael.  arb. 

(c)  Qaodcamqae  ig^tnr  faciat  ad  lomi- 
nie  impedimentam,  prohiberi  potest,  si 


Ber^ritas  debeatar :  opasq'ie  ei  noToin 
naaciari  potest,  si  modo  sio  faciat,  at 
lumioi  noooit. — Ibid.  15. 

{d)  Sdd  apad  Servii  anotores  relatnm 
est,  si  q  lis  saliota  posuerit,  et  ob  hoc 
aqiia  restagnaret,  ''aqise  pluviso  ar- 
ceadffi"  agi  posse,  si  ea  aqia  Tiotno 
nooaret. — Dig.  89, 3,  I,  §  6,  dj  aq.  e!i  aq. 
plu7.  arc. 
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planted^  is  no  more  the  effecfc  of  natural  caasea  alone^  than  that    Duty  of  ser- 
fire  should  communicate  from  one  field  to  another  by  an  ordinary    ▼'ent  owner. 
wind;  or  that  a  stone^  when  flange  should  strike  an  object  at 
which  it  is  aimed. 

The  servient  owner  has  likewise  his  rights :  the  dominant  Rights  of  ser. 
owner^s  encroachments  can  be  justified  only  to  the  extent  of  his  ^®"  ©''^©r. 
easement ;  as  to  all  beyond  that,  his  acts  constitute  a  private 
nuisance  for  which  an  action  may  be  maintained  (a).  With 
regard,  therefore,  to  all  artificial  casements,  he  is  bound  to  keep 
his  works  in  such  a  state,  that  they  shall  cause  no  inconvenience 
to  the  neighbour  beyond  that  warranted  by  the  easement ;  and  if 
he  neglects  this,  he  brings  himself  within  the  ordinary  case  of  a 
violation  of  the  rule,  **  Sic  utere  tuo  ut  alienum  non  l89da9/'  and 
is  of  course  liable  to  an  action. 

The  servient  owner  has  in  this,  as  in  other  cases  of  nuisance,  the  To  do  Deoes- 

» 

privilege  of  taking  the  remedy  into  his  own  hands.  The  reforma-  ^^^  repairs, 
tion  of  a  nuisance,  as  appears  from  Bracton,  is  not  confined  to 
the  case  of  prostration,  but  the  party  aggrieved  by  the  nuisance 
arising  from  the  want  of  repair  of  a  neighboaring  edifice,  may 
himself  do  the  necessary  acts, ''  vel  relevari  vel  reparari  si  querens 
ad  hoc  sofiBiciat ''  (6). 

By  the  civil  law  it  was  expressly  provided  that  the  servient  CivU  law. 
owner  might  compel  the  dominant  to  keep  in  repair  his  artificial 
works  (c).  In  the  case  of  natural  servitudes  no  action  lay  for  any 
change  produced  by  causes  entirely  independent  of  the  act  of 
man,  and  each  party  was  in  general  compelled  to  submit  to  the 
inconvenience  or  entitled  to  the  benefit  of  all  changes  effected  by 


(a)  {Jium'pliTies  v.  Cousins  (1877),  L. 
B.  2  U.  P.  D.  239 ;  Att.-Oen.  v.  Acton 
Local  Boa>d  (18b2),  L.  B.  22  Cli.  D. 
221.  As  lo  his  remedj  by  obstraotion, 
see  post,  Part  V.  Chap.  II.  Sect.  3.] 

(b)  Lib.  4,  fl.  233  a. 

(c)  Aggerem,  qui  io  f ando  T'oini  erat-, 
yis  aqtiflD  dejeoit :  perqaodtrffeobum  ea**^ 
ot  aqua  plavia  mihi  noceret.  Varas  ait, 
Bi  nataralifl  agger  fuit,  non  posse  me 
▼ioinnm  oogere  '*  aqu»  plaviso  arcendsB" 
actions,  ut  eum  reponat  vel  reponi  sinat. 
Idemqoe  patat,  et  si  manafdotas  fait, 
neqie  memoria  ejus  exstaret— qaod  si 
exatet,  putat  "  aqaae  pluvice  arceodco  " 
aotione  earn  teneri.  Labeo  aatem,  si 
manafaotnB  sit  agger,  e  iamsi  memoria 
ejas  nonexatat,  agi  p')8se,  ut  reponatur: 
nam  hao  aotione  nemioem  oogi  posse,  at 


vicino  prosit,  sed  ne  noceat,  aot  inter- 
pellet  facientem  quod  jure  facere  possit. 
Qaamquam  tamen  defioiat  "  aqaa3 
plaviee  arcendis"  aotio:  attamen  opiaor 
utilem  aotiouem  vel  iuterdictum  mihi 
competere  adversns  vioinnm,  si  velim 
agf^erem  restituere  in  agro  ejus,  qui 
fact  us  mihi  quidem  prodesse  potest,  ipsi 
vero  non  nocitnras  est;  heec  aQquitas 
suggerit,  etsi  jarede6ciamar. — Dig.  39, 
3,  2,  §  5,  de  aq.  et  aq.  pi.  arc. 

I'rebatias  extstimat,  si  de  eo  opera 
agatur,  q  lod  manufaotom  sit,  omnimodo 
reatitueudnm  id  esse  ab  eo,  cum  q'lo 
agiiar  :  si  vero  vi  fluminis  agger  deletna 
sit,  aot  glarea  iojecta,  aut  fossa  )imo 
repletH,  tunc  patieniitm  dantaxat  prso- 
staudam. — Ibid.  11,  §  6. 
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Bights  of  Mr- 
rient  owoer. 


the  hand  of  nature  in  the  condition  of  his  tenement.  If,  however, 
a  reparation  coald  be  effected  which  in  no  respect  deteriorated 
the  condition  of  the  dominant,  while  it  rendered  less  oneroos  that 
of  the  servient  owner,  it  seems  that  the  latter  might  himself  per- 
form the  necessary  repairs :  thns,  if  bj  accretions  of  mad  or 
other  natnral  canses,  the  flow  of  the  stream  became  irregular, 
and  consequently  injurious  to  the  servient  owner,  he  might  enter 
on  the  adjoining  land  and  cleanse  the  stream,  provided  he  thereby 
did  no  injury  to  his  neighbour  (a). 


Yagoe  grant 
of  eaaemeoi, 
bow  ftMigoed. 


Ezpreised 
opinions  at 
yarianoe. 


Where  a  right  of  way  is  granted  generally,  or  arises  by  implica- 
tion of  law,  questions  have  arisen  as  to  the  part  of  the  land  over 
which  the  way  shall  be  taken — which  party  is  entitled  to  assign 
the  way — and  under  what  restrictions  such  right  must  be  exer- 
cised. The  opinions  expressed  on  these  points  appear  to  be 
somewhat  at  variance  with  each  other. 

It  is  laid  down  in  Rolle,  Abr.  (6),  *'  that  the  grantor  shall  assign 
the  way  (of  necessity)  where  he  can  best  spare  it ; "  while,  in  a 
case  in  Siderfin  (c),  Glyn,  C.  J.,  says,  **  that  the  defendant  (the 
g^ntee)  may  take  a  convenient  way  without  permission  of  the 
grantor ;  and  if  he  taketh  what  is  inconvenient,  or  too  much,  the 
law  shall  adjudge  it/' 

Mansfield,  C.  J.,  in  Morris  v.  Edginglon  {d),  appears  to  have 
been  of  opinion  that  a  party  entitled  to  a  way  of  necessity  might 
take  that  which  was  most  convenient  for  the  enjoyment  of  the 
premises  demised  to  him  {e). 

If,  however,  the  right  of  way  has  once  been  assigned,  its  course 
cannot  be  altered  by  either  party  without  the  consent  of  the  other. 

"  If  A.  has  a  way  through  the  land  of  B.,  and  B.  ploughs  up 


(a)  Apnd  Namnsam  relainm  est, — si 
aqoa  fluens  iter  saam  steroore  obstruz- 
erit,  et  ex  restagnatione  superior!  agro 
Doceat,  po^se  com  inferiore  agi,  *'  at 
sinat  pnrgari ; "  banc  eaim  actionem  non 
tantom  de  operibus  esse  ntilem  manu- 
factip,  Teram  etiam  io  omnibas,  qnsd 
non  seonndnm  vuluntaiem  sint.  Labeo 
contra  Kamnsam  probat  ;  ait  enim  na- 
tnram  agri  ipsam  a  se  mntari  posse  :  ei 
ideo,  cam  per  se  natura  agri  faerit  mu- 
tata,  eqao  animo  nnnrnqaemqae  ferre 
debere,  sive  melior  sive  deterior  ejus 
conditio  facta  sit.  Idcirco,  et  si  terras 
mota,  ant  tempestatis  magnitadine,  soli 
causa  mntata  sit :  neminem  cogi  posse, 


nt  sinat  in  pristinam  loot  conditionem 
redigi.  Sed  nos  etiam  in  banc  oasam 
equitotem  admisimas. — Ibid.  2,  §  6. 

(h)  Tit.  Graants,  2,  pL  17,  voL  2, 
p.  60. 

(c)  Packer  v.  WeUUad  (1668),  2  Sid. 
112. 

(d)  1810,  3  Taunt.  21. 

(e)  [See  also  Aheon  v.  Fenton  (1823), 
1  B.  &  G.  195 ;  and,  as  to  a  waj  of  ne- 
cessity,  above,  p.  162. 

It  seems  that  a  way  may  be  defined 
hj  usage  :  Deacon  y.  South  Eastern  Ry. 
Co.,  W.  N.  1889,  p.  79 ;  and  an  American 
case,  Wynkoop  ▼.  Burger,  12  Johns. 
(N.  Y  )  222.] 
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tlie  Boil  where  the  way  was  ased^  and  leaves  another  part  of  the  Vagoe  grant 
same  close  for  a  way,  A.  may  use  the  ancient  tract,  and  need  not  h^^^^^jS^Vd. 
go  where  the  way  is  assigned  de  novo  "  (a).  ' 

By  the  civil  law  a  distinction  appears  to  have  existed  between  Cmllaw. 
those  cases  in  which  the  servitude,  in  general  terms,  was  imposed 
by  will,  and  where  it  was  created  by  any  act  inter  vivos.  In  the 
former  case,  the  option  of  allotting  the  position  and  direction  of 
the  servitude  was  with  the  heir,  provided  he  did  nothing  to  injare 
the  rights  of  the  party  to  whom  the  servitude  was  devised  {b) :  in 
the  latter  case,  unless  the  instrument  contained  some  express 
stipulations  in  this  respect,  the  grantee  was  at  liberty  to  select 
such  portion  of  the  servient  heritage  as  was  most  suitable  to  him, 
although,  in  this  case  also,  certain  restrictions  were  imposed,  as 
that  he  should  not  use  his  servitude  to  the  damage  of  the  grantor's 
house,  gardens,  or  vineyards  (c). 

If,  however,  the  party  so  entitled  once  made  his  choice,  he  was 
no  longer  at  liberty  to  select  a  new  direction  for  the  exercise  of 
his  servitude  (d). 


(a)  Com.  Dig.  GhimiD,  D.  (5)  ;  N07, 
128  ;  iDeaeon  r.  South  Eastern  Ry.  Co.y 
obi  Bop.  Diet.  Qooke  r,  Ingram  (1898), 
68  L.  T.  671,  where  the  dominaot 
owner,  hariog  aright  of  way  from  every 
part  of  his  tenement,  was  held  not  to 
have  limited  the  right  by  the  nse  of 
one  mode  of  access  only.] 

(b)  Si  via,  iter,  aotns,  aqnsBdnotns 
legetor  simplioitnr  per  f andnm,  f aonltas 
est  hssredi,  per  qoam  partem  fundi  velit 
oonstitnere  serritntem ;  si  modo  nulla 
oaptio  legatario  in  senritnte  sit. — Dig. 
8,  3,  26,  de  serr.  preed.  mst. 

(c)  Si  looas,  non  adject  ft  latitndine, 
nominatns  est,  per  enm  qoalibet  iri 
poterit.  Sin  aatem  protermissas  est, 
(loons)  eeqne,  latitndine  non  adject  ft,  per 
totnm  f andnm,  una  poterit  eligi  via, 
dantaxat  ejus  latitndinis,  qaae  lege  oom- 
prehensa  est ;  pro  qoo  ipso,  si  dnbita- 
bitnr,  arbitri  offloiam  invooandam  est. 
^Ibid.  18,  §  8. 

8i  oni  simplioinB  ria  per  fandam 
onjnspiam  oeaatnr,  vel  relioqaatur,  in 
infinite  (videlioet  per  qnamlibet  ejus 
partem)  ire  agere  lioebit;  oiviliter  modo. 
Nam  qoaedam  in  sermone  taoit^  ex- 
oi]riimtiir ;  non  enim  per  yillam  ipsam. 


neo  per  medias  Tineas  ire  agere  sinendns 
est :  onm  id  ssqae  commod^  per  alteram 
partem  facere  possit,  minors  servientis 
fundi  detrimento. — Dig.  8,  1, 9,  de  serr. 

Sed  qass  looa  rjas  fundi  tunc,  cam  ea 
fieret  cessio,  sadifioiis,  arboribus,  yineis 
▼aoua  fnerint,  ea  sola  eo  nomine  ser- 
vient.— Dig.  8, 8, 22,  de  senr.  prsod.  mst. 

Si  mibi  oonoesseris  iter  aqaae  per 
f nudum  tnum,  non  destinatft  parte,  per 
qnam  dncerem — totos  fundus  taus  ser- 
Viet.— Ibid.  21. 

(d)  Yemm  constitit,  nt,  qua  primnm 
viam  direxisset,  eft  demum  ire  agere 
deberet,  neo  amplius  mntandea  ejus  po- 
testatem  haberet ;  sioati  Sabino  qaoque 
Tidebatur ;  qui  argumento  rivi  utebatnr 
— qnem  prime  qnalibet  dncere  lionisset, 
posteaquam  ductus  esset,  trausferre  non 
liceret ;  quod  et  in  vift  servandnm  esse 
yemm  est. — Dig.  8, 1,  9,  de  serv. 

At  si  iter  aotnsve  sine  nllft  determina- 
tione  legatusest;  modo  determinabitar : 
et,  qua  primnm  iter  determinatnm  est, 
eft  servitus  oonstitit :  cflDtersD  partes 
agri  liber»  sunt.  Igitur  arbiter  dandns 
est,  qui  ntroque  oasn  viam  determinare 
debet. — Dig.  8,  8, 18,  §  1,  de  serv.  prsdd. 
mst. 


O. 


32 


PART   V. 


OF  THE  EXTINGUISHMENT  OF  EASEMENTS, 


The  modes  bj  which  easements  may  be  lost  correspond  with 
those  already  laid  down  for  their  acquisition  : — 1.  Corresponding 
to  the  express  grant  is  the  express  renunciation ;  2.  To  the  dispo- 
sition by  the  owner  of  two  tenements^  the  merger  by  the  union  of 
them ;  3.  To  the  easement  of  necessity,  the  permission  to  do 
some  act  which  of  necessity  destroys  it  (a) ;  4.  And  to  the  cu^qui- 
sition  by  prescription,  abandonment  by  non-user. 


CHAPTER  I. 


BT   SXPRESS   BXLKASC. 


Most  be 
Doder  sen]. 


Aot«  of 
Parliament. 


It  would  appear  that,  in  the  case  of  easements,  as  of  other 
incorporeal  rights,  an  express  release,  to  be  effectual  [at  law], 
must  be  under  seal  (l).  This  rule,  however,  must  not  be  taken 
to  exclude  a  written  instrument  not  under  seal,  or  even  a  parol 
declaration,  as  evidence  to  show  the  character  of  any  act  done,  or 
any  cessation  of  enjoyment.  [And  in  equity  an  easement  may  be 
lost  or  modified  by  agreement  (c).] 

Acts  of  Parliament  by  which  easements  are  destroye^^  have  the 
operation  of  express  releases ;  [and  it  is  proposed  here  to  con- 
sider some  enactments  having  this  effect. 


[(a)  As   to   the   extingniBhment   of 
eaeements  of  neoeisity,  eee  p.  158.] 

(b)  Co.  Litt.  264  b ;  Com.  Dig.  Be- 
leaee  (A.  1),  (B.  1). 

(c)  FiMher  t.  Moon  (1866),  11  L.  T., 


N.  S.  628;  Waterlow  ▼.  Bacon  (1866), 
L.  R.  2  Eq.  514.  Cf .  StUanuin  ▼.  Glover 
(1875),  L.  B.  20  Eq.  444,  where  a  lease 
was  held  to  be  controlled  by  the  terms 
of  a  prior  agreement. 
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[By  the  eighth  section  of  the  General  Inclosare  Act  of  1801  (a),  Release  hj 
the  commissioners  under  special  Acts  are  authorized  and  required.  Parliament. 
before  making  the  allotments  directed,  "  to  set  out  and  appoint  i^~T^^       "^ 
the  public  carriage  roads  and  highways  through  and  over  the  lands  inoioBara 
and  grounds  intended  to  be  divided,  allotted  and  inclosed,  and  to  ^^^*  ^^^" 
divert,  turn  and  stop  up  any  of  the  roads  and  tracks  (6)  upon  and 
over  all  or  any  part  of  the  said  lands  and  grounds  '^ ;  but  no ''  old 
or  accustomed  road  "  passing  or  leading  (c)  through  any  part  of 
the  old  inclosures  in  the  parish  is  to  be  stopped  up  without  the 
order  of  two  local  justices  of  the  peace  not  interested  in  the  repair 
of  such  road.    The  tenth  section  of  the  same  Act  empowers  such 
^commissioners  as  above  mentioned  to  set  out  and  appoint  such 
private  roads,  bridleways,  footways,  ditches,  drains,  watercourses, 
*&c.,  in,  over,  upon,  and  through  or  by  the  sides  of  the  allotments 
to  be  made,  as  they  may  think  requisite,  subject  to  certain  formali- 
ties therein  referred  to.    And  by  the  eleventh  section  of  the  same 
Act  it  is  enacted,  ''  that,  after  such  public  and  private  roads  and 
ways  shall  have  been  set  out  and  made,  ...  all  roads,  ways  and 
paths  over,  through,  and  upon  such  lands  and  grounds  which 
shall  not  be  set  out  as  aforesaid,  shall  be  for  ever  stopped  up 
and  extinguished,  and  shall  be  deemed  and  taken  as  part  of  the 
lands  and  grounds  to  be  divided,  allotted,  and  inclosed,  and  shall 
be  divided,  allotted,  and  inclosed  accordingly,'^ — subject  only  to 
a  proviso  requiring,  for  the  diversion  of  a  turnpike  road,  the  con- 
sent of  a  majority  of  the  trustees. 

It  was  held  by  the  Coart  of  Common  Reas  in  the  case  of  White 
V.  Reeves  (d),  that  the  proviso  in  section  eight  which  forbids  the 
commissioners  to  close  an  ''old  or  accustomed  road''  leading 
through  old  inclosures  without  the  order  of  two  justices,  applied 
only  to  public  roads.  But  in  Harber  v.  Rand  (e),  the  Court  of 
Exchequer  came  to  the  opposite  conclusion,  and  held  that,  in 
order  effectually  to  stop  up  even  a  private  road,  the  commissioners 
must  obtain  the  positive  and  specific  order  of  two  justices.  The 
case  of  Thackrah  v.  Seymour  (/)  might  appear  to  support  the 
decision  of  the  Court  of  Exchequer;  but  the  judgment  shows  that 


(a)  41  Geo.  3,  o.  109.  (d)  1818,  2  Moote,  23. 

(b)  Inolading  foot-roads;   Logan   t.  {e)  1821,  9  Prioe,  58;  White  r.  Reevei 
Burton  (1826),  6  B.  &  G.  613.  was  not  qaoted. 

(c)  I.e.,  as  to  any  part  of  saoh  road  ;  (/)  1832,  1  Or.  A  Mee.  18,  Bxoh.  of 
ibid.  Pleas. 
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EXTDs^GUISHMENT   OF   EASEMENTS. 


Beieaae  by 

Act  of 
Parliament. 


IdcIoshtb 
Act,  1846. 

Lands  and 
Railways 
Clansea  Acts. 


Bailding 

Acts. 


[the  way  there  in  qnestion  was  a  public  one^  and  the  later  cases  (a) 
rather  sapport  White  v.  Reeves. 

Under  the  Inclosnre  Act  of  1845,  which  also  provides  that 
private  roads  not  set  oat  by  the  vainer  are  to  be  eztingnished,  it 
is  clear  that  no  order  of  justices  is  required  (6). 

Where  lands  compnlsorily  taken  under  the  Lands  Clauses  Con- 
solidation Act,  1845  (c),  or  the  Railways  Clauses  Consolidation 
Act,  1845  {d),  are  subject  to  an  easement,  the  person  entitled  ta 
the  easement  cannot  bring  an  action  for  disturbance ;  nor  is  he 
entitled  to  notice  to  treat.  His  remedy  is  by  claiming  compen- 
sation as  for  lands  injuriously  affected  (e). 

Of  course,  if  the  Act  confers  no  power  to  interfere  with  the 
easement,  the  remedy  is  by  action  (/) . 

In  Wells  V.  London^  Tilbury  and  Southend  Bail.  Co.  (g),  it  waa 
held  that  a  clause  in  a  private  Act  extinguishing,  without  com- 
pensation, "all  rights  of  way  in,  over,  and  affecting'*  certain 
"  footways  '*  was  intended  to  affect  only  public  rights,  and  did 
not  extinguish  a  private  right  of  way  by  agreement  over  one  of 
the  footways  specified. 

The  Metropolitan  Building  Acts  do  not  affect  easements.  The 
provisions  which  authorize  the  raising  of  party -walls  confer  no 


(a)  Eoldmi  T.  Tilley  (1869),  1  F.  &  F. 
660,  a  nisi  prins  case,  very  shortly  re- 
ported ;  Race  ▼.  Ward  (1857)  i  7  E.  &  B. 
S84,  Q.  B,,  not  really  a  decision  on  the 
point. 

(6)  See  8  &  9  Yiot.  o.  118,  u.  62-68 ; 
and  Turner  ▼.  Crueh  (1879),  L.  B.  4 
App.  Cas.  221.  At  to  what  "old  in- 
closures  "  are  referred  to,  see  Hornby  v. 
Silvester  (1888),  L.  B.  20  Q.  B.  Diy. 
797. 

(c)  8  Vict.  0. 18. 

Id)  8  Vict.  0.20. 

(e)  See,  nnder  the  Lands  Clauses  Act, 
EagU  r.  Charing  Croes  Rail.  Co.  (1867), 
L.  B.  2  C.  P.  638 ;  Duke  of  Bedford  r. 
Dawson  (1876),  L.  B.  20  Eq.  858,  and 
Wigram  v.  Fryer  (1887),  L.  B.  86  Ch. 
D.  87 ;  and,  nnder  the  Bail  ways  Clanses 
Aot,  Huttonr.  London  and  South  Wettem 
Bail.  Co.  (1848),  7  Ha.  259;  CaUdonian 
Rail.  Co.  ▼.  Wdlker*8  Truateea  (1882), 
L.  B.  7  App.  Cas.  259;  Ford  y.  Metro- 
politan and  Metropolitan  District  Ry. 
Cos.  (1886),  L.  B.  17  Q.  B.  Diy.  12 ;  Reg. 
r.  Poulter  (1887),  L.  B.  20  Q.  a  D.  182; 
In  re  London,  TtUmry,  and  Southend 
Rail.  Co,  athd  li-uttees  of  Qower's  Walk 


Schools  (1889),  L.  B.  24  Q.  B.  Dir. 
826;  Emsley  r.  North  Eastern  Ry. 
Co.,  L.  B.  (1896),  1  Ch.  418.  And 
cf.,  nnder  an  earlier  private  Act, 
Thicknesse  r.  Lancaeter  Canal  Company 
(1838),  4  M.  &  W.  472;  nnder  the 
Waterworks  Clauses  Act,  1847,  Bush  y. 
Trowbridge  Waterworks  Company  (1875), 
L.  B.  10  Ch.  469 ;  and  HolUday  y.  Mayor, 
^c.  of  Wakefield,  L.  B.  (1891),  A.  C. 
81;  nnder  the  Thames  Embankment 
Act,  1862,  Maeey  y.  Metropolitan  Board 
of  Works  (1864),  10  Jur.,  N.  S.  333,  33 
L.  J.,  Ch.  377 ;  nnder  the  Elementaij 
Ednoation  Act,  1870,  Clark  y.  School 
Board  for  London  (1874),  L.  B.  9  Ch. 
120 ;  and  London  School  Board  y.  Smithy 
W.  N.  1895,  p.  87  $  and  nnder  the  Ar- 
tisans' and  Labourers'  Dwellings  Im- 
proyement  Act,  1875,  Badham  y.  Marrie 
(1882),  45  L.  T.  Bep.,  N.  S.  579;  Swain- 
ston  y.  Finn  (1888),  52  L.  J.,  Ch.  235; 
48  L.  T.  Bep.,  N.  S.  634;  3L  W.  B.  498; 
and  Barlow  y.  Ross  (1890),  L.  B.  24  Q. 
B.  Dir.  381. 

(/)  Turnery.  Sheffield  and  Rfjitherhanu 
Rail.  Co.  (1842),  10  M.  A  W.  425. 

(g)  1877,  L.  B.  5  Ch.  Diy.  126. 
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Xantliority  to  raise  them  to  the  prejadice  of  a  neighbour's  right  to     Beleaae  by 

light  (a).  ParlU^ent. 

By  the  third  section  of  the  Settled  Land  Act,  1882  (6),  a  tenant  ~ 

for  life  of  settled  land  within  the  meaning  of  the  Act  is  empowered  Act,  1882. 
to  sell  "  the  settled  land,  or  any  part  thereof,  or  any  easement, 
right  or  privilege  of  any  kind,  over  or  in  relation  to  the  same/' 
The  latter  words  seem  only  to  authorize  the  tenant  for  life  to 
sabject  the  settled  land  to  an  easement  for  the  benefit  of  some 
other  tenement.  But  it  is  said  (c)  that,  since  the  word  '^  land  " 
covers  all  hereditaments  {d),  inclading  incorporeal  heredita- 
ments (a),  a  power  to  sell  "  land  "  includes  a  power  to  sell  or 
release  an  easement  appurtenant  to  the  settled  estate  (/).] 


(a)  See  e.g.  on  14  Geo.  3,  o.  78,  Titter- 
ton  V.  Conyers  (1813),  5  Taunt.  465,  and 
WelU  Y.  Ody  (1836),  1  M.  A  W.  452; 
on  18  &  19  Viot.  c.  122,  §§  83,  85,  Crofts 
▼.  Haldane  (1867),  L.  K.  2  Q.  B.  194; 
and,  on  a  Bristol  Improvement  Aot, 
WesUm  V.  Arnold  (1873),  L.  B.  8  Ch. 
1064.  The  London  Bailding  Aot,  1894, 
containB  an  ezpreiB  proyiuon  (seot.  101) 
■to  the  like  e£Eeot. 


(&)  45  A  46  Viot.  o.  88.    See  also  the 
Settled  Land  Aot,  1890,  sect.  5. 

(c)  Wolstenholme's     Settled      Land 
Acts,  7th  ed.  p.  299. 

[d)  52  &  53  Viot.  o.  63,  8.  3. 
re)    Settled  Land  Aot,  1882,  a.  2  (10). 
J  )  See  above,  pp.  7  and  46 ;  and  <rf. 

the  judgments  in  G.  W.  R.  v.  Swindon 
and  Cheltenham  Bail  Co.  (1884),  L.  B. 
22  Ch.  Div.  617  ;  9  App.  Gas.  787. 
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CHAPTER    II. 

BT  IMPLIED   BJELEASX. 

Sect.  1. — Extinguishment  by  Merger. 

As  an  easement  is  a  charge  imposed  npon  the  servient  for  the- 
advantage  of  the  dominant  tenement^  when  these  are  united  in 
the  same  owner^  the  easement  is  extinguished ;  the  special  kind 
of  property  which  the  right  to  the  easement  conferred,  so  long  as 
the  tenements  belonged  to  different  owners,  is  now  merged  in  the 
general  rights  of  property  (a). 
Eztbgnisli-  Bat  in  order  that  the  easement  should  be  entirely  extinguished, 

it  is  essential  that  the  owner  of  the  two  tenements  should  have 
an  estate  in  fee  simple  in  both  of  them  of  an  equally  perdurable 
nature.  '^  Where  the  tenant,'^  says  Littleton,  "  hath  as  great  and 
as  high  an  estate  in  the  tenements  as  the  lord  hath  in  the  seign- 
iory, in  such  case,  if  the  lord  grant  such  services  to  the  tenant 
in  fee,  this  shall  enure  by  way  of  extinguishment.  Causa 
patef  (5).  Upon  which  Lord  Coke  observes  (c),  ''Here  Little- 
ton intendeth  not  only  as  great  and  high  an  estate,  but  as  per- 
durable also,  as  hath  been  said,  for  a  disseisor  or  tenant  in  fee 
upon  condition  hath  as  high  and  great  an  estate,  but  not  so 
perdurable  an  estate  as  shall  make  an  extinguishment.'^  Li  a 
previous  section,  speaking  of  seigniories,  rents,  profits  a  prendre,. 
&c.,  he  says,  '^  They  are  said  to  be  extinguished  when  they  are 
gone  for  ever,  et  tunc  moriuntur,  and  can  never  be  revived,  thai 
is,  when  one  man  hath  as  high  and  as  perdurable  an  estate  in  the 
one  as  in  the  other''  (d). 

Unless  this  be  the  case,  the  easement,  of  whatever  species  it  be, 
is  suspended  only  so  long  as  the  unity  of  possession  continues, 
and    revives    again    upon    the    separation    of    the    tenements. 


(a)  ILord  Dynevor  r.  Tennant  (1888),  at  p.  775.] 

L.  B.  18  A.  0.  279.  Seoas,  as  to  natural  (h)  8.  661. 

rights;  8hury  y.  Pigott  (1627),  below,  (c)  Co.  Lit.  313  b. 

p.  488;  Wood  7.  Waud  (1849),  3  Exch.,  (d)  Co.  Lit.  818  a. 
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''  Sofipense  cometli  of  saependeo^  and,  in  legal  understanding,  is 
taken  when  a  seigniory,  rent,  profit  a  prendre,  &c.,  by  reason  of 
unity  of  possession  of  the  seigniory,  rent,  &c.,  and  of  the  land  out 
of  which  they  issue,  are  not  in  esse  for  a  time,  et  tunc  dormiunt, 
but  may  be  revived  or  awaked '^  (a). 

So  strictly  has  this  doctrine  been  constraed,  which  requires 
the  estates  in  the  two  tenements  to  be  of  an  equally  high  and 
perdurable  character,  that  no  eztingaishment  was  held  to  have 
taken  place  where  the  king  was  seised  of  one  tenement  **  of  a 
pure  fee  simple  indeterminable,''  jure  coronas,  and  of  the  other  of 
an  estate  in  fee  simple,  determinable  on  the  birth  of  a  Duke  of 
Cornwall.     Rex  v.  Inhabitants  of  Hermitage  (6). 

This  principle  appears  to  be  equally  applicable  to  all  ease- 
ments (c).  When  two  tenements  become  completely  united,  and, 
as  it  were,  fused  into  one,  the  owner  may  modify  the  previous 
relative  position  of  the  different  parts  at  his  pleasure;  if  he 
exercise  this  right  so  that  the  part  which  previously  served  the 
other  no  longer  does  so — as,  for  instance,  by  changing  the  direc- 
tion of  a  spout  which  emptied  the  rain-water  of  one  house  on  the 
adjoining  one — it  has  never  been  doubted  that  by  so  doing  he 
destroyed  the  easement  for  ever  {d). 

But  it  has  been  contended,  that  if  he  neglect  to  do  so,  and 
again  sever  the  tenements,  all  easements  having  the  qualities  of 
being  both  continuing  and  apparent,  as  well  as  those  which 
existed  by  necessity,  were  revived  upon  the  severance.  In  the 
11th  Henry  7  (e),  it  was  decided,  ^'  that  a  customary  right  in  the 
city  of  London  to  have  a  gutter  running  in  another  man's  land 


Eztiogoish' 
ment  and 

BQBpeDBiOD. 


Easements 
eztingoished 
by  unity  do 
not  FBTive  on 
severaooe. 


{a)  Go.  Lit.  813  a. 

(b)  1698,  Carthew,  239.  Bee  also 
Canham  ▼.  Fiske  (1831),  2  Gr.  &  J.  126 ; 
Thomas  t.  Thomas  (1836),  2  G.  M.  &  B. 
84 ;  [James  r.  Plant  (1836),  4  A.  &  E. 
766,  where  it  was  held  that  the  mo- 
mentary seisin  of  a  releasee  to  nses  was 
insn£Boient  to  work  a  merger  by  nnity  of 
seisin ;  Simper  ▼.  Foley  (1862),  2  J.  <fc 
H.  556;  and  Scdesiastieal  Commissior^ers 
of  England  t.  Kino  (1880),  L.  B.  14  Gh. 
Div.  213,  where  the  Lords  Jostioes 
ref  osed  to  decide  that  a  right  to  light 
for  the  windows  of  a  ohnroh  ooald  not 
be  aoqoired  oTer  the  adjoining  glebe, 
both  being  Tested  in  the  inoombent,  but 
for  different  interests.  It  has  been  held 
in  America  that,  where  the  dominant 
and  servient  tenements  vested  in  the 
flame  person  under  separate  mortgages, 


there  was  no  extinguishment  of  the  i 
ment  before  forecTosare  of  both  mort- 
gages {Ritg&r  ▼.  Parker ,  8  Gosh.  (Mass.) 
146).  Also  that,  where  a  tenant  held 
the  servient  tenement  by  a  defeotive 
title,  and  the  easement  by  a  valid  title, 
there  was  no  merger  (TyUr  v.  Hammond, 
11  Pick.  (Mass.)  193).  And  so  when  a 
person  held  one  estate  in  severalty,  and 
an  undivided  share  of  the  other  (At 
lanta  Mills  v.  Masson,  120  Mass.  244).] 

(c)  [And  rights  in  the  nature  of  ease- 
ments, as  the  right  to  have  fences 
repaired  :  see  Dyer,  296  b,  pi.  19 ;  8ury 
V.  Pigott  (1626),  Palmer,  444  ;  BoyU  v. 
Tamlyn  (1827),  6  B.  &  G.  329.] 

(d)  11  Henry  7,  f .  25 ;  Lady  Brown^s 
CasBt  cited  in  8ury  v.  Pigott  (1627), 
Palmer,  446. 

(e)  FoL  25. 
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EaBements     was  not  eztiDgaislied  bj  unity  of  possession.'^     It  was  argaed, 

by  nnityd^   that  if  the  purchaser  of  both  tenements  had  destroyed  the  gutter, 

Dotieviveon   the  right  would  not  have  revived  ;  to  which  Danvers^  J.,  replied, 

eeveranoe^    "If  the  matter  were  so,  it  might  have  been  pleaded  specially :  it 

would  be  a  good  issue/' 

Shury  r.  In  Shury  V.  Pigott  (a),  in  an  action  on  the  case  for  stopping  a 

^^90^^'  watercourse,  which  had  been  used  to  have  its  current  into  the 

plaintiff's  yard,  and  fill  a  pond  with  water,  it  was  held  that  a 
unity  of  possession  of  the  land  of  the  house  and  place  to  which, 
and  of  the  land  through  which,  &c.,  was  no  bar.  ''  There  is  a 
difference,"  said  Whitelocke,  J.,  "  between  a  way  or  common  and 
a  watercourse.  These  begin  by  private  right,  by  prescription,  by 
assent,  as  a  way  or  common,  being  a  particular  benefit  to  take 
part  of  the  profits  of  the  land — this  is  extinct  by  unity,  because 
the  greater  benefit  shall  drown  the  less.  A  watercourse  doth 
begin  ex  jure  nature,  having  taken  this  course  naturally,  and 
cannot  be  averted." 

In  the  report  of  this  case  in  Latch,  it  is  said,  *'  Bent  shall  be 
extinguished  by  unity,  and  also  a  way,  because  it  does  not  exist 
dnrant  the  unity;  but  it  is  otherwise  of  a  thing  which  exists, 
notwithstanding  the  unity."  A  case  of  warren  is  cited  from 
35  Henry,  f .  56,  56. 
Whether  In  Buclchy  V.  Ooles  (&),  the  Court  of  Common  Pleas  intimated 

nnitj  of  Beiiin  ^  ^Jecided  opinion,  that  unity  of  seisin  was  sufiicient  to  work  an 

extinguishment^  without  actual  unity  of  occupation.  In  Drake  v. 
Wigleaworth  (c),  the  Court  doubted  whether  seisin  implied  pos- 
session ;  but  it  should  seem,  from  a  more  recent  case,  that  from 
seisin  the  law  will  presume  possession  (d). 

It  will,  however,  be  found  that  the  classes  of  easements  with 
respect  to  which  this  revivor  is  supposed  to  take  place,  exactly 
correspond  with  those  already  considered,  as  being  acquired  by 
the  implied  grant  resulting  either  from  the  disposition  of  the 
owner  of  the  two  tenements,  or  from  the  easement  being  of 
necessity. 

It  is  practically  immaterial  whether  the  foundation  of  the  right 
be  a  new  grant,  or  a  revival  of  the  old  right ;  but  the  former  is 


(a)   1627i  3  BnlBtrode,  389;   8.  C,  CZa^^on  v.  Corby  (1842),  2  Q.  B.  813;  2 

Palmer,  444,  nom.  8ury  y.  Pigott,  G.   A  D.   174.     [See  per  Parke,  B.,  in 

(h)  1814,  6  Taunt.  311.  England  v.  Wall  (1842),  10  M.  &  W. 

(c)  1762,  Wlllee,  658.  701.] 

(d)  btott  V.  Stott  (1812),  16  East,  843 ; 
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the  most  correct  view  of  the  title  to  them^  and  it  is  certainly 
more  in  harmony  with  the  general  principles  of  the  law  of  ease- 
ments (a). 

In  the  civil  law,  on  the  union  of  two  inheritances  in  the 
same  owner,  all  servitades  were  extinguished  by  confusion ;  and 
on  any  future  severance  it  was  necessary  to  reimpose  them 
expressly  (b). 


Easements 

extiogaished 

by  unity  do 

not  reviye  on 

p«»veranoe. 


Sect.  2. — Extinguishment  of  Necessity. 

It  has  already  been  seen,  on  the  clearest  authority  both  of  our  liicence  to 
own  law  and  the  civil  law,  that  if  the  owner  of  the  dominant  o****^"*®*^* 
tenement  authorizes  an  act  of  a  permanent  nature  to  be  done 
on  the  servient  tenement,  the  necessary  consequence  of  which  is 
to  prevent  his  future  enjoyment  of  the  easement,  it  is  thereby 
extinguished  (c). 

And   provided   the   authority  is   exercised,  it   is   immaterial 
whether  it  was  given  by  writing  or  by  parol  (d). 


Sect.  8. — Extinguishment  by  Cessation  of  Enjoyment. 

As  the  acquisition  of  an  easement  is  an  addition  to  the  ordinary  Owners  of 
rights  of  property  of  the  dominant,  and  a  corresponding  diminu-  J^yg"**°°^ 
tion  of  those  rights  of  the  servient  tenement,  so  the  loss  of  the  acqoiesoe. 


(a)  Holmes  v.  Ooring,  ante,  p.  158 ; 
[and  see  p.  100.] 

(6)  Servitntes  pnediomm  oonfan- 
dnntnr,  si  idematriasqaeprssdii  dominas 
esse  coeperit. — Dig.  8,  6,  1,  qnem.  serv. 
amit. 

Si  qois  esdeSi  qa»  sais  aDdibas  aervi- 
rent,  cam  emisset,  craditas  sibi  acoepit, 
confusa  soblataque  servitas  est;  et,  si 
rnrsuB  vendere  valt,  nominatim  impo- 
jienda  seryitas  est  :  alioqain  liberss 
yeniunt. — Dig.  8,  2,  80,  de  sery.  nrb. 
pr»d. 

Tertio  amitiitor  (seryitas)  oonf  asione 
«nm  prsodia  oonf  usa  sant,  siye  earn  idem 
ntriusqiie  prssdii  dominas  esse  cceperit. 
— Vinnius,  Comm.  ad  Inst.  lib.  2,  tit.  3, 
<2aibas  modis  sery.  amittantar,  §  6. 

(c)  Ante,  p.  26  ;    [and  see  Daviea  r. 


Marshall  (1861),  10  0.  B.,  N.  8.  697; 
7  Jur.,  N.  8.  720,  1247;  Johnson  y. 
Wyatt  (1864),  9  Jar.,  N.  S.  1333.] 

iSi  BtillioidJi  immittendi  jas  habeamin 
aieam  taam,  et  permtsero  jas  tibi  in  e4 
arta  eddifioandi,  stillicidii  immittendi 
jas  amitto.  St  similiter,  si  per  taam 
f andam  yia  mihi  debeatar,  et  permiaero 
tibi,  in  eo  looo,  per  quem  yia  mihi  de- 
betur,  aliqaid  faoere,  amitto  jos  yisB. — 
Dig.  8,  6,  3,  qaem.  sery.  amit. 

Amittitar  serritas  remlssione,  turn 
apert&  tam  tacit& — pata  si  permisero 
domino  fundi  seryientis,  in  looo  seryiente, 
facere  id  qao  seryitas  impediatar. — 
Vinnius,  Comment,  ad  Inst.  L.  2,  Tit. 
Quibns  modis  aeryitates  amittnntar,  §  6. 

(d)  Li'jgins  y.  Inge,  ante,  p.  85. 
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Gdssation  of 
enjoyment. 


easement^  when  once  acquired,  by  restoring^  both  tenements  to 
their  nataral  state,  is  an  addition  to  the  rights  of  the  servient, 
and  a  corresponding  diminution  of  those  of  the  dominant. 

Hence,  though  the  law  regards  with  less  favour  the  acquisition 
and  preservation  of  these  accessorial  rights  than  of  those  which 
are  naturally  incident  to  property,  and,  therefore,  does  not  require 
the  same  amount  of  proof  of  the  extinction  as  of  the  original 
establishment  of  the  right :  yet  as  an  easement,  when  once 
created,  is  perpetual  in  its  nature,  being  attached  to  the  inherit- 
ance and  passing  with  it,  it  should  seem  that  some  acquiescence 
on  the  part  of  the  owner  of  the  inheritance  must  be  necessary  to 
give  validity  to  any  act  of  abandonment.  The  doctrine  of  the 
extinction  of  easements  by  merger,  already  considered,  supports 
this  view,  proceeding,  as  it  does,  on  the  ground  that  the  loss  of 
an  easement  is  a  permanent  injury  to  the  inheritance,  and  can 
therefore  only  take  place  when  the  same  party  is  the  owner  of  the 
fee  simple  of  the  servient  and  dominant  tenements. 


Preooription 
AoU 


The  Prescription  Act  is  silent  as  to  the  mode  by  which  ease- 
ments may  be  lost.  Its  enactments  as  to  interruption  and  dis- 
abilities apply  in  terms  to  the  acquisition  only. 


Lofsbj 
alteration  of 
dominiint 
tenement. 


It  is  the  policy  of  the  law,  favouring  the  freedom  of  property, 
that  no  restriction  should  be  imposed  upon  one  tenement,  without 
a  corresponding  benefit  arising  from  it  to  another,  and  hence  it  is 
that  it  is  essential  to  the  validity  of  an  easement  that  it  should 
conduce  to  the  more  beneficial  enjoyment  of  the  dominant  tene- 
ment. 

Thus,  where  a  right  of  way  is  given  by  deed,  the  right  is  con- 
fined to  the  use  of  a  way  which  is  ''in  the  same  predicament  as 
it  was  at  the  time  of  the  making  of  the  deed  '*  (a). 

If,  therefore,  any  alteration  be  made  in  the  disposition  of  the 
dominant  tenement,  of  such  a  nature  as  to  make  it  incapable 
any  longer  of  the  perception  of  the  particular  easement,  the 
status  of  the  dominant  tenement,  to  which  the  easement  was 
attached,  and  which  is  an  inherent  condition  of  its  existence,  is 
determined. 


(a)  Per  Curiam  in  Allan  y,  Oomme 
(1840),  11  A.  A  E.  772  ;  [but  see  ante, 
p.  816.  It  depends  in  all  oases  npon 
the  o  jnstruotion  of  the  particular  grant, 


whether  the  owner  of  the  servient  way 
is  limited  to  any  particalar  use  of  the 
tenement.3 
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Sach  alteration  mnst^  of  coarse,  be  of  a  permaoent  character,    Oessation  of 
evincing  an  intention  of  ceasing  to  take  the  particolar  benefit,  or     ^"J^^"^"^' 
otherwise  an  easement  might  be  lost  by  the  mere  palling  down  of  Alteration 
the  tenement  for  the  purposes  of  necessary  repair  (a).     Thas,  permanent, 
if  a  man  haye  a  projecting  roof,  by  means  of  which  he  enjoyed 
the  easement  of  throwing  his  eaves-droppings  on  his  neighbour's 
land,  any  alteration  of  the  form  of  such  projection,  from  which  it 
could  be  inferred  that  he  meant  to  direct  the  rain-water  into  a 
different  channel,  would  destroy  his  right  to  the  easement.     Thus, 
too,  the  stopping  up  an  ancient  wiudow  (6). 

By  the  civil  law  the  palling  down  a  house  with  the  intention  of 
re-building,  did  not  cause  the  loss  of  a  servitude,  provided  the 
new  edifice  was  erected  upon  the  site  and  of  the  dimensions  of 
the  old,  and  did  not  increase  the  burthen  imposed  upon  the  servient 
tenement  (c). 

In  Moore  v.  Rawson  (d),  it  appears  that  the  plaintiff,  having  Moore  v. 
some  ancient  windows,  pulled  down  the  wall  in  which  they  were  ^'^' 
situated,  and  rebuilt  it  as  the  wall  of  a  stable,  without  any  window. 
About  fourteen  years  after  this,  the  defendant  erected  a  buOding 
in  front  of  this  blank  wall,  and  after  such  building  had  remained 
there  about  three  years,  the  plaintiff  re-opened  a  window  in  the 
place  where  one  of  the  ancient  windows  had  formerly  stood, 
and  brought  this  action  for  the  obstruction  to  his  newly-opened 
window  by  the  defendant's  building, 

A  rule  having  been  obtained  to  enter  a  non-suit,  parsuaut  to 
liberty  reserved  at  the  trial,  the  Court  of  K.  B.  made  the  rule 
absolute. 

Abbott,  C.  J.,  in  delivering  his  judgment,  said,  '^  I  am  of  opinion 
that  the  plaintiff  is  not  entitled  to  maintain  this  action.  It  appears 
that  many  years  ago  the  former  owner  of  these  premises  had  the 
enjoyment  of  light  and  air  by  means  of  certain  windows  in  a  wall 
in  his  house.  Upon  the  site  of  this  wall  he  built  a  blank  wall 
without  any  windows.  Things  continued  in  this  state  for  seven- 
teen years.     The  defendant,  in  the  interim,  erected   a  building 

(a)  LuttreVs  Case  (1788),  4  Bep.  86 ;  514. 

IStaight  7.  Bum  (1869),  L.  E.  6  Ch.  (c)  (Si  Bervitos  stillioidii  non  avert- 

163  ;  EccletiaBtical  Commissioner  a  for  enoi  debebator) ;  si  antea  ez  tegal&  cas- 

England  T.  Kino  (1880),  L.  B.  14  Ch.  sitarerit  stillicidiam,  postea  ez  taba- 

Piy.  213 ;  cf .  per  Fry,  J.,  in  National  lato,  vel  ez  alisl  materia,  caaeitare  non 

Provincial  Plats  OUiss  Insurance  Com-  potest. — Dig.  8,  2,  20,   §  4,    de   aery. 

pany  ▼.  Prudential  Assurance  Company  prsBd.  urb. 

(1877),  L.  R.  6  Ch.  D.  757,  at  p.  764.]  (d)  1824,  8  B.  A  C.  332  j   5  Dowl.  & 

Q})  Lawrence  v.  Ghee  (1814),  3  Camp.  B.  231. 


Moore  v. 
Kaicson, 
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CeBeation  of  opposite  the  plaintiff's  blank  wall,  and  then  the  plaintiff  opened 
'a  window  in  that  which  had  continued  for  so  long  a  period  a  blank 
wall  without  windows  :  and  he  now  complains  that  that  window  is 
darkened  by  the  buildings  which  the  defendant  so  erected.  It 
seems  to  me,  that,  if  a  person  entitled  to  ancient  lights  pulls 
down  his  house  and  erects  a  blank  wall  in  the  place  of  a  wall  in 
which  there  had  been  windows,  and  suffers  that  blank  wall  to 
remain  for  a  considerable  period  of  time,  it  lies  upon  him  at  least 
to  show,  that,  at  the  time  when  he  so  erected  the  blank  wall,  and 
thus  apparently  abandoned  the  windows  which  gave  light  and  air 
to  the  house,  it  was  not  a  perpetual,  but  a  temporary  aban- 
donment  of  the  enjoyment;  and  that  he  intended  to  resume  the 
enjoyment  of  those  advantages  within  a  reasonable  period  of  time. 
I  think  that  the  burthen  of  showing  that  lies  on  the  party  who 
has  discontinued  the  use  of  the  light.  By  building  the  blank 
wall,  he  may  have  induced  another  person  to  become  the  purchaser 
of  the  adjoining  ground  for  building  purposes,  and  it  would  be 
most  unjust  that  he  should  afterwards  prevent  such  a  person  from 
carrying  those  purposes  into  effect.  For  these  reasons  I  am 
of  opinion,  that  the  rule  for  a  nonsuit  must  be  made  abso- 
lute." 

Bajley,  J.,  said,  "  The  right  to  light,  air,  or  water,  is  acquired 
by  enjoyment,  and  will,  as  it  seems  to  me,  continue  so  long  as  the 
party  either  continues  that  enjoyment,  or  shows  an  intention  to 
continue  it  In  this  case  the  former  owner  of  the  plaintiff's  pre- 
mises  had  acquired  a  right  to  the  enjoyment  of  the  light ;  but  he 
chose  to  relinquish  that  enjoyment,  and  to  erect  a  blank  wall  in- 
stead of  one  in  which  there  were  formerly  windows.  At  that  time 
he  ceased  to  enjoy  the  light  in  the  mode  in  which  he  had  used  to 
do,  and  his  right  ceased  with  it.  Suppose  that,  instead  of  doing 
that,  he  had  pulled  down  the  house  and  buildings,  and  converted 
the  land  into  a  garden,  and  continued  so  to  use  it  for  a  period  of 
seventeen  years,  and  another  person  had  been  induced  by  such 
conduct  to  buy  the  adjoining  ground  for  the  purposes  of  building. 
It  would  be  most  unjust  to  allow  the  person  who  had  so  converted 
his  land  into  garden  ground,  to  prevent  the  other  from  building 
upon  the  adjoining  land  which  he  had,  under  such  circumstances, 
been  induced  to  purchase  for  that  purpose.  I  think  that,  accord- 
ing to  the  doctrine  of  modern  times,  we  must  consider  the  enjoy- 
ment as  giving  the  right ;  and  that  it  is  a  wholesome  and  wise 
qualification  of  that  rule  to  say,  that  the  ceasing  to  enjoy  destroys 


BY   IMPLIED   RELEASE. 


493 


the  right,  nnless  at  the  time  when  the  party  discontinaes  the 
enjoyment  he  does  some  act  to  show  that  he  means  to  resume  it 
within  a  reasonable  time/' 

Holroyd,  J.,  added,  "  I  am  of  the  same  opinion.  It  appears 
that  the  former  owner  of  the  plaintiff's  premises  at  one  time  was 
entitled  to  the  honse  with  the  windows,  so  that  the  light  coming 
to  those  windows  over  the  adjoining  land  conld  not  be  obstructed 
by  the  owner  of  that  land.  I  think,  however,  that  the  right 
acquired  by  the  enjoyment  of  the  light  continued  no  longer  than 
the  existence  of  the  thing  itself  in  respect  of  which  the  party  had 
the  right  of  enjoyment ;  I  mean  the  house  with  the  windows  : 
when  the  honse  and  the  windows  were  destroyed  by  his  own  act, 
the  right  which  he  had  in  respect  of  them  was  also  extinguished. 
If,  indeed,  at  the  time  when  he  pulled  the  house  down,  he  had 
intimated  his  intention  of  rebuilding  it,  the  right  would  not  then 
have  been  destroyed  with  the  house.  If  he  had  done  some  act 
to  show  that  he  intended  to  build  another  in  its  place,  then  the 
new  house,  when  built,  would  in  effect  have  been  a  continuation 
of  the  old  house,  and  the  rights  attached  to  the  old  house  would 
have  continued.  If  a  man  has  a  right  of  common  attached  to  his 
mill,  or  a  right  of  turbary  attached  to  his  house,  if  he  pulls  down 
the  mill  or  the  house,  the  right  of  common  or  of  turbary  will 
prim&  facie  cease.  If  he  show  an  intention  to  build  another  mill 
or  another  house,  his  right  continues.  But  if  he  pulls  down  the 
house  or  the  mill  without  showing  any  intention  to  make  a  similar 
use  of  the  land,  and,  after  a  long  period  of  time  has  elapsed, 
builds  a  house  or  mill  corresponding  to  that  which  he  pulls  down, 
that  is  not  the  renovation  of  the  old  house  or  mill  but  the  creation 
of  a  new  thing,  and  the  rights  which  he  had  in  respect  of  the  old 
house  or  mill  do  not,  in  my  opinion,  attach  to  the  new  one.  In 
this  case,  I  think,  the  building  of  a  blank  wall  is  a  stronger  cir- 
cumstance to  show  that  he  had  no  intention  to  continue  the 
enjoyment  of  his  light  than  if  he  had  merely  pulled  down  the 
house.  In  that  case  he  might  have  intended  to  substitute  some- 
thing in  its  place.  Here  he  does,  in  fact,  substitute  quite  a 
different  thing — a  wall  without  windows.  There  is  not  only 
nothing  to  show  that  he  meant  to  renovate  the  house  so  as  to 
make  it  a  continuance  of  the  old  house,  but  he  actually  builds  a 
new  house  different  from  the  old  one,  thereby  showing  that  he 
did  not  mean  to  renovate  the  old  house.  It  seems  to  me,  there- 
fore, that  the  right  is  not  renewed,  as  it  would  have  been  if,  when 
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he  had  palled  down  the  old  honse^  he  had  shown  an  intention  to 
rebuild  it  within  a  reasonable  time,  although  he  did  not  do  so  eo 
instanti.^' 

Littledale,  J. — '^  According  to  the  present  role  of  law  a  man 
may  acquire  a  right  of  way,  or  a  right  of  common,  (except,  indeed, 
common  appendant,)  npon  the  land  of  another,  by  enjoyment. 
After  twenty  years'  adverse  enjoyment  the  law  presumes  a  grant 
made  before  the  user  commenced,  by  some  person  who  had  power 
to  grant.  But  if  the  party  who  has  acquired  the  right  by  grant 
ceases  for  a  long  period  of  time  to  make  use  of  the  privilege  so 
granted  to  him,  it  may  then  be  presumed  that  he  has  released  the 
right.  ...  I  think  that,  if  a  party  does  any  act  to  show  that  he 
abandons  his  right  to  the  benefit  of  that  light  and  air  which  he 
once  had,  he  may  lose  his  right  in  a  much  less  period  than  twenty 
years.  If  a  man  pulls  down  a  house  and  does  not  make  any  use 
of  the  land  for  two  or  three  years,  or  converts  it  into  tillage,  I 
think  he  may  be  taken  to  have  abandoned  all  intention  of  rebuild- 
ing the  house ;  and,  consequently,  that  his  right  to  the  light  has 
ceased.  But  if  he  builds  npon  the  same  site,  and  places  windows 
in  the  same  spot,  or  does  any  thing  to  show  that  he  did  not  mean 
to  convert  the  land  to  a  different  purpose,  then  his  right  would 
not  cease.  In  this  case  I  think  that  the  owner  of  the  plaintifiPa 
premises  abandoned  his  right  to  the  ancient  lights,  by  erecting 
the  blank  wall  instead  of  that  in  which  the  ancient  windows  were ; 
for  he  then  indicated  an  intention  never  to  resume  that  enjoyment 
of  the  light  which  he  once  had.  Under  those  circumstances  I 
think  that  the  temporary  disuse  was  a  complete  abandonment  of 
the  right." 

In  Lawrence  v.  Ohee  (a).  Lord  Ellenborough  held  that,  where 
an  ancient  window  had  been  filled  up  with  brick  and  mortar  for 
twenty  years,  the  case  stood  as  if  it  had  never  existed. 

'*  Suppose  a  person,^'  said  Tindal,  C.  J.,  in  delivering  the  judg- 
ment of  the  Court  in  Liggins  v.  Inge  (6),  "  who  formerly  had  a 
mill  upon  a  stream,  should  pull  it  down,  and  remove  the  works, 
with  the  intention  never  to  return,  could  it  be  held  that  the  owner 
of  other  land  adjoining  the  stream  might  not  erect  a  mill  and 
employ  the  water  so  relinquished;  or  that  he  should  be  com- 
pellable to  pull  down  his  mill,  if  the  former  mtlUowner  should 
afterwards  change  his  determination,  and  wish  to  rebuild  his 


(a)  1314,  8  Cftmp.  514. 


(b)  1881,  7  Bing.  698. 
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own  ?  In  snch  a  case  it  woald^  nndonbtedly,  be  a  sabjeot  of  Gesflation  of 
inqairj  by  a  jary,  whether  he  had  completely  abandoned  the  use  Q^Joy™^"*^' 
of  the  stream,  or  left  it  for  a  temporary  parpose  only/' 

In  HcUe  v.  Oldroyd  (a),  the  plaintiff  had  a  right  to  a  flow  of  J^aie  v. 
snrplns  water  to  an  ancient  pond.  Instead  of  nsing  the  water  to  ^^  ' 
supply  that  pond,  he  had  during  thirty  years  past  used  it  to 
supply  three  more  recent  ponds.  It  was  held,  he  had  not  aban- 
doned or  lost  his  right  to  the  flow  of  water  by  such  user.  Bolfe, 
B.,  said,  ''  If  the  plaintiff  had  even  filled  up  the  (old)  pond,  that 
would  not  in  itself  amount  to  an  abandonment,  although,  no 
doubt,  it  would  be  evidence  of  it.''  [And  Parke,  B.,  said,  ''  The 
use  of  the  old  pond  was  discontinued  only  because  the  plaintiff 
obtained  the  same  or  a  greater  advantage  from  the  use  of  the 
three  new  ones ;  he  did  not  thereby  abandon  his  right,  he  only 
exercised  it  in  a  different  spot, — and  a  substitution  of  this  nature 
is  not  an  abandonment." 

In  StoJcoe  v.  Singers  (h),  it  was  held  that,  where  the  owner  of  ^^^^  ^• 
a  house  had  blocked  up  ancient  windows,  and  kept  them  so  for 
nearly  twenty  years,  he  had  not  lost  the  right  of  light,  the  jury 
finding  that  he  did  not  '^  so  close  up  his  lights  as  to  cause  the 
adjoining  owner  to  incur  expense  or  loss  on  the  reasonable  belief 
that  they  had  been  permanently  abandoned,"  nor  so  as  ''to 
manifest  an  intention  of  permanently  abandoning  the  right  of 
using  them ; "  but  the  Court  did  not  express  any  opinion  upon 
the  question  whether  the  mere  closing  up  of  the  lights,  so  as  to 
manifest  an  intention  of  permanently  abandoning  them,  would 
destroy  the  rights  unless  the  adjacent  owner  acted  upon  that 
intention ;  and  there  appears  to  have  been  some  difference  of 
opinion  between  the  judges  upon  this  question. 

In  Eeelesiaatical  Commissioners  v.  Kino  (c),  it  appeared  that,  EcclesiastiaU 
by  virtue  of  an  Act  of  Parliament  and  an  Order  in  Council,  the  g^^^y^ 
church  of   St.  Dionis  Backchurch  in  the  city  of  London  had  Jl^ino. 
become  vested  in  the  Commissioners  upon  trust  to  pull  down  the 
church,  dispose  of  the  materials,  and  sell  the  site.     The  church 
having  been  pulled  down,  but  not  yet  sold,  the  defendant  com- 
menced to  build  upon  the  adjoining  land  some  buildings  which 
would  have  obstructed  the  access  of  light  to  the  ancient  church 
windows  had  they  still  been  subsisting.     Hall,  Y.-C,  refused 


(a)  1846,  14  M.  &  W.  789.  (c)  1880,  L.  R.  14  Ch.  Div.  218. 

(b)  1867,  8  B.  &  B.  31. 
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Cenation  of    [an  iDJanctioD;  but,  on  appeal,  the  defendant  was  restrained  from 
njoymen^.^  "  obstrncting  the  lights  of  any  bailding  to  be  erected  on  the  site 
%ofMHul^    of  the  church,  so  far  as  such  lights  occupy  the  same  position  as 
8ioner$  r.      the  lights  of  the  chnrch/'    The  Court  of  Appeal  thought  that  the 
Commissioners,  though  not  themselves  empowered  to  rebuild, 
were  entitled  to  sell  the  land  with  all  its  advantages,  including 
the  right  to  rebuild  so  as  to  resume  the  enjoyment  of  the  ancient 
lights.     ''  It  appears  to  me,"  said  James,  L.  J.,  "  that,  where  a 
building  in  which  there  are  ancient  lights  has  been  taken  down, 
though  the  actual  enjoyment  of  the  light  has  been  suspended, 
there  is  nothing  to  prevent  the  owner  from  applying  to  the  Court 
for  an  injunction  to  restrain  an  erection  which  would  interfere 
with  the  easement  of  the  ancient  lights,  where  the  court  is  satis- 
fied  that  he  is  about  to  restore  the  building  with  its  ancient 
lights.    That  was  so  decided  by  Lord  Justice  Giffard  in  Staight 
r.  Bum  "  (a).] 
Material  qaefl-       It  appears  from  these  cases  that  the  law  has  fixed  no  precise 
tcTwnoMoi^"  *^™®  during  which  this  cessation  of  enjoyment  must  continue ; — 
right.  the  material  inquiry  in  every  case  of  this  kind  must  be,  whether 

there  was  the  intention  to  renounce  the  right.  Every  such  altera- 
tion of  the  dominant  tenement  raises  the  legal  presumption  of  an 
intention  to  give  up  the  right ;  and  it  lies  upon  the  party  who  has 
discontinued  the  enjoyment  to  show  that  such  cessation  was  of  a 
temporary  nature  only.  From  the  language  of  the  judges  [in 
the  cases  before  Stokoe  ▼.  Singers],  it  does  not  appear  to  be  neces- 
sary that  the  servient  owner  should  have  done  any  act  after  the 
change  had  taken  place  in  the  dominant  tenement  to  assert  the 
freedom  of  his  tenement  from  the  easement ;  but  it  is  sufficient 
if  the  consequence  of  the  change  be  an  entire  cessation  of  enjoy- 
ment, accompanied  by  an  intention  to  relinquish  the  right.  In 
point  of  fact,  in  one  of  the  cases  above  cited,  the  owner  of  the 
servient  tenement  had,  during  the  cessation  of  enjoyment,  done 
an  act  which  he  could  not  lawfully  have  done  had  the  easement 
existed,  and  the  owner  of  the  dominant  tenement  had  taken  no 
steps  to  remove  the  obstruction ;  yet  no  stress  was  placed  upon 
these  circumstances.  [And  the  dicta  in  Stokoe  t.  Singers,  in 
which  such  an  act  is  treated  as  essential  in  order  to  make  out  the 
loss  of  the  easement,  have  never  been  followed.] 


(a)  1869,  L.  E.  6  Ch.  163. 
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By  the  civil  law  an  urban  servitade  could  not  be  lost  by  mere    Gdasatianof 
-abandonment  on  the  part  of  the  owner  of  the  dominant^  unless,     epjoyment. 
during  the  cessation  of  enjoyment,  some  act  was  done  by  the  Giyil  law  re- 
owner  of  the  servient  tenement  evincing  an  intention  of  defeating  2ot  to  be  done 
the  servitude — as  if  a  man  having  a  window  should  have  stopped  ^7  wvi^^ 
it  up  during  a  certain  time,  a  previously  acquired  easement  of 
the  passage  of  light  would  not  have  been  lost,  unless  the  owner 
of  the  servient  tenement  had  done  something  during  the  interval 
to  obstruct  the  passage  of  light :    so,  too,  in   the  case  of  an 
-easement  tigni  immittendi,  mere  removal  of  the  beam  was  not 
sufficient  to  defeat  the  right,  unless  the  owner  of  the  servient 
tenement  stopped  up  the  hole  in  which  the  beam  was  placed  (a) ; 
«nd,  on  the  same  ground,  by  no  lapse  of  time  would  the  right  be 
lost  during  which,  owing  to  the  delay  in  rebuilding  the  servient 
tenement,  the  easement  could  not  be  exercised  (b). 

Although,  however,  there  appears  to  be  no  [sufficient]  authority 
in  our  law  for  requiring  any  such  act  as  the  condition  of  the 
extinction  of  an  easement ;  yet  such  an  act,  unopposed  by  the 
owner  of  the  dominant  tenement,  as  in  the  case  of  Moore  v. 
Bawson,  would  be  almost  conclusive  evidence  that  there  was  no 
intention  to  preserve  the  easement. 

A  question  of  much  greater  difficulty  arises  in  those  cases  in  Alteration  by 
which  there  has  been  no  actual  cessation  of  enjoyment,  but  the 
mode  of  enjoyment  has  been  more  or  less  altered;  and  where, 
instead  of  an  intention  to  relinquish  the  right,  an  attempt  has 
been  made  to  usurp  a  greater  right  than  the  party  was  entitled  to, 
£or  to  enjoy  it  in  a  different  manner  (c)  ] . 


enoroaoh- 
ment* 


(a)  H890  antem  jara  Bimiliter,  at  rns- 
tiooram  qaoqae  prsedioram,  oerto  tem- 
pore non  ntendo  pereiint;  nisi  qaod 
baec  diBsimiUtndo  est,  qaod  non  omni- 
modo  pereant  non  ntendo;  sed  ita  si 
▼icinne  umal  libertatem  nsnoapiat, 
▼elati  fli  sodee  tasa  asdibas  meis  serviant 
*'ne  altioB  tollantor/'  "ne  laminibas 
meamm  sDdinm  offioiatnr ;  **  et  ego  per 
statntnm  tempos  fenestras  meas  prso- 
fizas  babaero  yel  obstraxero ;  ita  demam 
jas  menm  amitto,  si  tn  per  hoc  tempns 
sedes  toas  altins  snblatas  babneris ; 
alioqnin  si  nihil  novi  feceris,  retineo 
aerTitntem.  Item  si  'Higni  immissi" 
sedes  taee  servitntem  debent,  et  ego 
exemero  tigDam,  ita  demnm  amitto  jus 
menm,  si  tn  foramen  nnde  exemptnm 
eat  tignnm  obtoraveris  et  per  ooDStiba- 


tnm  tempos  ita  habseris ;  alioqaio,  si 
nihil  noyi  feoeris,  integmm  jas  menm 
permanet. — Dig.  8,  2,  6,  de  serv.  prsed. 
nrb. 

(b)  Si  cnm  jas  haberes  immittendi, 
vioinns  statnto  tempore  eedifioatnm  non 
habaerit,  ideoqne  neo  ta  immittere 
poteris,  non  ideo  magis  senritntem 
amittes ;  qnia  non  potest  videri  nsaoe* 
pisse  Tioinos  taus  libertatem  »dinm 
soaram,  qai  jas  taom  non  interpellavit. 
^Dig.  8,  6, 18,  §  2,  qaem.  serv.  amit. 

(c)  B.g.,  by  altering  the  plane  of  a 
window  or  the  oonrse  of  a  stream.  This 
method  of  alteration  is  distingaishable 
from  mere  encroaobment ;  bat  the  oases 
are  so  mnoh  intermixed  that  it  is 
impossible  to  separate  them  in  state- 
ment. 
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Cherrington  v. 
Abney. 


AssamiDg  that  the  encroachment  confers  no  new  right,  two- 
qoefitions  arise  :— -Ist,  whether  a  valid  easement  still  sabsists  to 
the  extent  previoasly  enjoyed  ;  and,  2ndl7,  if  this  be  determined 
in  the  negative^  whether  the  party  is  still  at  liberty  to  restore  bis 
tenement  to  its  former  condition^  and  recnr  to  its  former  mode- 
of  enjoyment. 

The  first  question  may  be  considered  with  reference  to  two 
distinct  classes  of  easements  : — those  which  depend  apon  repeated' 
acts  of  man,  and  reqaire  no  permanent  alteration  in  the  dominant 
tenement,  as  rights  of  way,  or  to  draw  water ;  and  those  which 
reqaire  for  their  enjoyment  a  permanent  adaptation  of  the  state 
of  the  dominant  tenement 

In  the  former  case,  the  previously  existing  right  will  not 
be  affected  by  acts  of  nsarpation ;  the  extent  of  which  may,  in 
such  cases,  easily  be  ascertained.  Thns,  if  a  party  having  a  right 
of  footway  were  to  nse  it,  not  only  as  such,  but  also  as  a  horse  or 
carriage  way,  though  he  might  thereby  become  liable  to  an  action 
for  such  trespass,  he  might  nevertheless  sustain  an  action  for  any 
disturbance  of  his  footway.  The  right  thus  sought  to  be  usurped 
would,  in  the  mode  of  its  enjoyment,  be  altogether  distinct  from 
the  previous  easement. 

With  respect  to  those  easements  which  require  for  their  enjoy- 
ment a  permanent  adaptation  of  the  state  of  the  dominant 
tenement,  it  is  extremely  diffioalt  to  reconcile  the  [earlier] 
decisions,  or  to  extract  any  clear  or  intelligible  principle  from 
them ;  but  it  appears  [even  in  the  earlier  cases]  to  be  admitted 
that,  if  the  alteration  in  the  mode  of  enjoyment  is  such  as  clearly 
not  to  render  the  easement  more  onerous  on  the  owner  of  the 
servient  tenement,  the  right  remains  unimpaired ;  [and  it  is  now 
settled,  at  least  in  the  case  of  light,  that  no  attempt  to  extend  the 
enjoyment  will  destroy  the  pre-existing  right. 

The  cases  are  numerous,  but  it  will  be  well  to  go  through  them 
in  their  order.] 

In  Cherrington  v.  Abney  (a),  a  bill  was  filed  for  an  injunction 
to  prevent  stoppage  of  lights ;  there  being  six  lights  in  an  old 
house,  it  was  insisted,  that ''  in  the  new  they  should  have  but  the 
same  number  of  lights,  and  of  the  same  dimensions,  and  in  the- 
same  places,  or  else  may  stop  up  and  blind  them. 


(a)  1709,  2  Vernon,  646,  cor.  King,  L.  C. 
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''  So  must  not  make  more  stories^  more  lights^  nor  in  other    Alteration  by 

loroaol 


places.  enoroaoh- 


'*  It  is  eertain  they  cannot  alter  the  same  to  the  prejadice  of  - 
the  owner  of  the  soil — as  if  before  so  high  as  they  could  not  look        Abney. 
out  of  them  into  the  yard,  shall  not   make  them  lower,  and 
the  like ;  for  privacy  is  valuable. 

"  One  trial  had  another  granted." 

[The  above  dicta  can  no  longer  be  relied  upon  as  good  law. 

In  East  India  Company  v.  Vincent  (a),  Lord  Hardwicke  said:  East  India  Co. 
"  If  I  should  give  an  opinion  that  lengthening  of  windows,  or  ^'  '^^^^w*- 
makiDg  more  lights  in  the  old  wall  than  there  were  formerly, 
would  vary  the  right  of  persons,  it  might  create  innumerable 
disputes  in  populous  cities,  especially  in  London ;  and,  therefore, 
I  do  not  g^ve  an  absolute  opinion,  but  I  should  rather  think  it 
does  not  vary  the  right.'^] 

In  Ooiterell  v.  Oriffiths  (b),  it  appeared  that  the  plaintifE's  Coiterellr. 
windows  had  never  been  completely  opened  until  a  short  time 
before  the  action  was  brought,  but  there  had  been  blinds  sloping 
upwards  without  giving  any  view  over  the  defendant's  premises. 
Lord  Kenyon  ruled  that,  the  defendant  having  by  his  act  made 
the  plaintiff's  windows  darker  than  they  were  when  the  blinds 
were  up,  the  action  was  sustainable. 

In  Martin  v.  Goble  (c),  where  a  building  having  been  used  for  Martin  t. 
upwards  of  twenty  years  as  a  malthouse  was  converted  into  a  ' 

dwelling-house,  McDonald,  C. B.,  held  that  ''the  house  was 
entitled  to  the  degree  of  light  necessary  for  a  malthouse,  and  not 
for  a  dwelling-honse ;  the  converting  it  from  one  to  the  other 
could  not  affect  the  rights  of  the  owners  of  the  adjoining  ground  ; 
no  man  could,  by  any  act  of  his,  suddenly  impose  a  new 
restriction  upon  his  neighbour.''  [This  decision  was  expressly 
dissented  from  in  Moore  v.  Hall  (d),  and  cannot  stand  with  the 
later  cases.] 

In  Chandler  v.  Thompson  (e),  it  appeared  "  that  there  had  been  Chandler  v. 
for  many  years  a  small  window  in  the  place  in  question.     About         »  »  »•  ^ 
three  years  before  the  action  was  brought   the   plaintiff  con- 
siderably enlarged  it,  both  in*  height  and  width,  and  put  in  a  sash 
frame  instead  of  a  leaded  casement.     The  defendant,  who  was 


(o)  1740,  2  Atk.  88.  (d)  1878,  L.  R.  8  Q.  B.  D.  178.     Bee 

(b)  1801,  4  Eep.  6».  above,  p.  290. 

(c)  1808, 1  Camp.  382.  (e)  1811,  8  Camp.  80. 
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Alteration  by  the  owner  of  the  adjoining  groand^  then  covered  several  inches 
of  the  space  occapied  by  the  old  window,  bat  still  admitted  more 
light  to  pass  through  the  new  window  than  the  plaintiff  had 
enjoyed  before  the  alteration/'  Le  Blanc,  J.,  ruled,  ''  that  the 
whole  space  occupied  by  the  old  window  was  privileged,  and  that 
it  was  actionable  to  prevent  the  light  and  air  passing  through  as 
it  had  formerly  done.  That  part  of  the  new  window  whicli 
constituted  the  enlargement  might  be  lawfully  obstructed ;  but 
the  plaintiff  was  entitled  to  the  free  admission  of  light  and  air 
through  the  remainder  of  the  window,  without  reference  to  what 
he  might  derive  from  other  sources.'' 

In  Oarritt  v.  Sharp  (a),  it  appeared  that,  for  upwards  of  twenty 
years,  the  building  in  question  had  been  a  bam,  on  the  side 
of  which,  abutting  on  the  defendant's  premises,  were  several 
apertures,  about  one  or  two  inches  wide,  through  which  light  and 
air  passed  to  the  bam,  the  only  other  opening  being  the  bam 
door :  the  plaintiff's  case  was,  that  these  openings  were  made  for 
the  purpose  of  admitting  light  and  air ;  the  defendant  contended 
that  they  had  been  caused  by  decay  and  wear,  by  the  boards 
shrinking.  In  1833  the  plaintiff  turned  the  bam  into  a  malt- 
house,  stopped  some  of  the  crevices,  and  converted  others,  by 
cutting,  into  windows,  to  which  he  pat  lattices.  The  defendant 
then  erected  a  wall  which  prevented  the  access,  not  only  of  any 
additional  light  which  might  have  been  obtained  by  the  alteration, 
but  also,  as  the  plaintiff  alleged,  of  that  quantity  which  came 
into  the  building  in  its  original  state;  The  defendant  (as  was 
stated  on  the  motion  for  a  new  trial)  offered  evidence  to  show, 
that  the  alteration  in  the  mode  of  admitting  light  to  the  plaintiff's 
building  was  injurious  to  the  defendant's  adjoining  property ; 
such  evidence,  however,  was  not  received.  Tindal,  C.  J.,  left  it 
to  the  jury  to  say,  whether  the  apertures  were  originally  placed 
there  on  purpose  to  admit  light,  and  whether  the  defendant  had 
obstructed  any  portion  of  the  light  (b)  admitted ;  and,  in  case  of 
their  finding  in  the  affirmative  on  these  questions,  he  directed 
them,  if  the  light  now  fell  short  of  the  quantity  before  enjoyed  by 
the  plaintiff  for  the  use  of  his  barn,  to  give  damages  for  such 
diminution.     The  jury  found  for  the  plaintiff.    A  new  trial  was 


(a)  1S36,  3  A.  A  £.  325 ;   S.  C,  4  N. 
AM  834. 

(h)  The  word  "  originallj  "  seemfl  to 


bave  been  omitted  here ;  there  was  no 
qneBtion  that  tome  light  bad  been  ob- 
etmoted. 
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moved  for — first,  on  the  ground  of  misdirection,  on  which  it  was    Alteration  by 
contended,  that  "  the  proof  given  respecting  the  apertures  in  the      ©"""^o*^!*- 

bam  did  not  entitle  the  plaintiff  to  any  enjoyment  of  windows    ; 

which    admitted   h'ght   more    extensively,   and    in   an   entirely        ^harp!' 
different  manner;   and  that  no  h'oence  for  such  an  enjoyment 
could  be  presumed  from  the  licence,  if  proved,  to  have  crevices  in 
the  wall  of  the  barn/'  The  rejection  of  evidence  above  mentioned 
was  also  relied  on  as  a  ground  for  a  new  trial. 

The  Court  granted  a  new  trial,  principally,  as  it  should  seem, 
on  the  ground  that,  *^  although  the  point  was  made,  yet  the  jury 
were  not  required  by  the  judge  to  consider  whether  the  plaintiff 
had  essentially  varied  the  manner  in  which  the  light  was  enjoyed." 
In  the  concluding  part  of  the  judgment  is  the  following  passage: 
"  It  is  enough  to  say,  that  a  party  may  so  alter  the  mode  in  which 
he  has  been  permitted  to  enjoy  this  kind  of  easement  as  to  lose 
the  right  altogether ;  and,  in  this  case,  some  part,  even  of  the 
plaintiff's  proofs,  made  it  proper  that  the  opinion  of  the  jury 
should  be  taken  upon  that  subject.'' 

[The  decision  did  not  proceed  on  the  enlargement  only,  and 
possibly  not  at  all.  It  was  suggested  in  argument  that  the 
manner  of  introducing  light  was  entirely  altered;  and  Lord 
Denman  observed  that,  while  the  old  openings  could  not  overlook 
the  neighbouring  premises,  the  windows  might.  But  it  may  be 
doubted  whether  this  could  be  a  sufficient  reason  for  depriving  the 
dominant  tenement  of  the  easement  of  light;  and  probably  the 
decision  could  not  now  be  relied  on  as  a  precedent.] 

In  Blanehard  v.  Bridges  (a),  the  alteration  of  the  windows,  Blanchard 
upon  which  the  question  arose,  was  assumed  by  the  Court  in  their  ^-  ^^^9^^' 
judgment  to  consist  of  "  a  carrying  out  of  the  walls  (in  which  the 
windows  were),  five  feet,  in  the  same  direction  ; "  and,  it  should 
seem,  an  alteration  of  their  shape  into  bay-windows, — the  original 
wall  having  been  destroyed. 

Patteson,  J.,  in  delivering  the  judgment  of  the  Court,  said,  '^  As 
to  the  windows  at  the  east,  the  case  finds  that  they  do  not  occupy 
the  places  of  the  old  windows :  the  wall,  in  which  those  windows 
were,  no  longer  exists ;  and,  assuming  that  no  greater  change  of 
position  has  been  made  than  is  necessarily  consequent  upon  a 
carrying  out  of  the  side  walls  five  feet,  and  converting  the  termi- 


(a)  1835,  4  A.  A  E.  176 ;  6  Nev.  &  Man.  567. 
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AlfenUiion  by  nation  into  a  bow^  snch  a  change  is,  in  oar  opinion,  sufficient  to 
enoroaoh-  prevent  their  being  clothed  with  the  same  rights  aa  the  former 
windows  In  whatever  way  precisely  the  right  to  enjoy  the  an- 
obstructed  access  of  light  and  air  from  adjoining  land  may  be 
acquired  (a  question  of  admitted  nicety),  still  the  act  of  the  owner 
of  such  land,  from  which  the  right  flows,  must  have  reference  to 
the  state  of  things  at  the  time  when  it  is  supposed  to  have  taken 
place;  and,  as  the  act  of  the  one  is  inferred  from  the  enjoymenfy 
of  the  other  owner,  it  must,  in  reason,  be  measured  by  that  enjoy- 
ment. The  consent,  therefore,  cannot  fairly  be  extended  beyond 
the  access  of  light  and  air  through  the  same  aperture  (or  one  of 
the  same  dimensions  and  in  the  same  position),  which  existed  at 
the  time  when  such  consent  is  supposed  to  have  been  given.  Ife 
appears  to  us  that  convenience  and  justice  both  require  this  limi- 
tation ;  if  it  were  once  admitted  that  a  new  window,  varying  in 
size^  elevation,  or  position,  might  be  substituted  for  an  old  one, 
without  the  consent  of  the  owner  of  the  adjoining  land,  it  would 
be  necessary  to  submit  to  juries  questions  of  degree,  often  of  a 
very  uncertain  nature,  and  upon  very  unsatisfactory  evidence. 
And,  in  the  same  case,  a  party,  who  had  acquiesced  in  the 
existence  of  a  window  of  a  given  size, elevation.or  position, becauaa 
it  was  felt  to  be  no  annoyance  to  him,  might  be  thereby  concluded 
as  to  some  other  window,  to  which  he  might  have  the  greatest 
objection,  and  to  which  he  would  never  have  assented  if  it  had 
come  in  question  in  the  first  instance.  The  case  of  OJiandier  v. 
Thompson  (a)  is  not  at  all  inconsistent  with  this  reasoning. 
There,  an  ancient  window  had  been  enlarged ;  the  original  aper« 
ture  remained:  and  the  case  only  decided  that  thai  aperture 
remained  privileged  as  before  the  enlargement  We  do  not  forget 
that  the  windows  in  the  present  case,  whatever  their  privilege  may 
be,  do  not  claim  it  as  ancient  windows  in  the  ordinary  way  from 
an  acquiescence  of  twenty  years ;  but  this  circumstance  furnishes 
no  ground  for  any  distinction  as  to  the  point  now  under  oonsi- 
deration." 

The  Court  also  decided  that  the  plaintiff  had  acquired  no  ease* 
ment  even  for  the  original  windows. 

[This  decision  also,  if  not  actually  overruled  by  Tapling  v. 
Jones  {b),  must  now  be  held  limited  to  cases  where  the  right  in 


(a)  1811,  8  Campb.  80.  611.  See  per  North,  J.,  in  8ccU  r.  Papa 

(b)  1865, 11  H.  L.  C.  290,  below,  p.      (1886),  L.  B.  81  Gh.  Diy.  at  p.  561. 
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'Xqaestion  arises  by  express  grant  and  not  by  enjoyment  under  the   Alteration  by 
statute  (a).  "^SS*' 

In  ArcedeJcne  ▼.  KelJc  (6),  a  plaintiff  who  in  a  trivial  degree  '7IZJZZ — 
had  herself  obstracted  the  light  and  air  to  her  dwelling  was  held  Kelk. 
not  to  have  thereby  lost  the  right  to  complain  of  an  obstraotion 
by  the  defendant.] 

Similar  questions  have  arisen  in  the  cases  of  other  easements.  J^^^^^I's  Case. 
In  LuitreVa  Case  (c)  an  action  was  brought  for  the  diversion  of 
water.  The  declaration  stated  that  **  the  plaintiff,  on  the  4th  of 
March  in  the  40th  year  of  Elizabeth,  was  seised  in  fee  of  two  old 
and  ruinous  fulling-mills,  and  that  from  time  whereof,  &c.,  magna 
pars  aqnsB  cnjusdam  rivuli  ran  from  a  place  called  Hod  Weir  to 
the  said  mills ;  and  that  for  all  the  said  time  there  had  been  a 
4>ank  to  keep  the  water  within  the  current ;  and  that  afterwards 
the  plaintiff,  on  the  8th  October,  41  Eliz.,  pulled  down  the  said 
Jnlhng-mills,  and  in  June,  42  Eliz.,  in  place  of  the  said  fuUing- 
^ilb  erected  two  mills  to  grind  com,  and  said  water  ran  to  the 
said  mills  until  the  10th  September  next  following ;  and  the  same 
day  the  defendants  foderunt  et  fregerunt  the  bank,  and  diverted 
the  water  from  his  mills,  &c. 

''  The  defendants  pleaded  not  guilty,  and  it  was  found  against 
them,  on  which  the  plaintiff  had  judgment;  upon  which  the 
defendant  brought  a  writ  of  error  in  the  Exchequer  Chamber,  on 
which  two  errors  were  assigned.  The  principal  of  these  wasj 
that,  by  the  breaking  and  abating  of  the  old  fulling-mills,  and  by 
the  building  of  new  mills  of  another  nature,  the  plaintiff  had 
destroyed  the  prescription  and  could  not  prescribe  to  have  any 
-water-course  to  grist-mills:  'As  if  a  man  grants  me  a  waters 
<x>ur8e  to  my  fulling-mills,  I  cannot,  as  it  was  said,  convert  them 
to  corn-mills,  nee  e  contra.' 

''  One  of  these  cases  cited  in  argument  was  from  10  Hen.  7, 
13  a^  b,  and  16  Hen.  7,  9  a,  b,  '  where  the  abbot  of  Newark 
granted  by  fine  to  find  three  chaplains  in  such  a  chapel  of  the 
<x>nu8ee;  afterwards  the  said  chapel  fell,  and  there  tenetnr*— 
{during  the  time  there  is  no  chapel),  the  divine  service  shall  cease, 
for  it  ought  to  be  done  in  a  decent  and  reverend  manner,  and  not 
at  large,  sub  dio ;  but  tenetur,  if  the  chapel  is  rebuilt  in  the  same 
place  where  the  old  stood,  then  he  ought  to  do  the  divine  service 


(a)  Per  Bowen,  L.  J.,  ibid.  p.  673.  (c)  1738,  4  Rep.  86,  a. 

SJi)  1858,  2  Giff.  688. 
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Aiteniion  faf  again ; '  bnt  (it  was  collected)  if  it  is  bailt  in  another  place,  then 
^^ment.  '      *^®  grantee  is  not  bound  to  do  divine  seryice  there. 

imttreVs  C  "  ^'^^  Tiext  case  cited  strongly  sapports  the  principle  that  an 

alteration^  whereby  a  greater  barthen  would  be  imposed,  destroys 
the  right  altogether.  *  If  there  be  lord  and  tenant,  and  the  tenant 
holds  to  cover  and  repair  the  lord's  hall,  as  in  the  10  Edw.  3,  23, 
in  this  case,  if  the  hall  falls,  yet  if  the  lord  builds  the  hall  in  the 
same  place  where  it  was  before,  and  of  such  bigness  as  it  was 
before,  the  tenant  is  bound  to  cover  it ;  but  if  it  is  of  greater 
length  or  breadth,  so  as  prejudice  may  come  to  the  tenant,  or 
if  it  is  built  in  another  place,  or  if  that  which  was  the  hall  is 
converted  to  a  cow-house,  a  stable,  a  kitchen,  or  the  like,  he  is 
not  bound  to  cover  it;  for  the  lord,  by  his  act,  cannot  alter  the 
nature  of  the  tenure,  nor  of  the  service  which  the  tenant  ought 
to  do.' 

''It  was  contended  in  argument,  that  the  alteration  from 
fulling-mills  to  corn-mills  might  be  injurious  to  the  grantor, 
because  he  might  have  corn-mills  himself,  the  proximity  of  others 
to  which  might  injure  him ;  and  the  principle  was  denied,  that  & 
man  may  preserve  an  easement  by  rebuilding  on  the  same  spot, 
and  in  the  same  manner,  unless  the  previous  destruction  had  been 
caused  by  some  act  of  God,  as  by  tempest  or  lightning ;  but  it 
was  resolved,  *  that  the  prescription  did  extend  to  these  new  grist- 
mills, for  it  appears  by  the  register,  and  also  by  Fitz.  Nat.  Brev., 
that  if  a  man  is  to  demand  a  grist-mill,  fulling-mill,  or  any  other 
mill,  the  writ  shall  be  general,  de  uno  molendino,  without  any 
addition  of  grist  or  fulling.  21  Ass.  23,  agrees  of  a  plaint  in 
assize;  so  that  the  mill  is  the  substance  and  thing  to  be  de- 
manded, and  the  addition  of  grist  or  fulling  are  but  to  show  the 
quality  or  nature  of  the  mill;  and  therefore,  if  the  plaintiff  had 
prescribed  to  have  the  said  watercourse  to  his  mill  generally  (as 
he  well  might),  then  the  case  would  be  without  question  that  he 
might  alter  the  mill  into  what  nature  of  a  mill  he  pleased,  pro- 
vided always  that  no  prejudice  should  thereby  arise,  either  by 
diverting  or  stopping  of  the  water  as  it  was  before;  and  it  should 
be  intended  that  the  grant  to  have  the  watercourse  was  before  the 
building  of  the  mills,  for  nobody  would  build  a  mill  before  he  waa 
sure  to  have  water,  and  then  the  grant  of  a  watercourse  being 
generally  to  his  mill,  he  may  alter  the  quality  of  the  mill  at  his. 
pleasure  as  is  aforesaid.' 

''  So,  if  a  man  has  estovers,  either  by  grant  or  prescription,  ta 
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his  honsej  altlioagli  he  alter  the  rooms  and  chambers  of  this   Alteration  by 

Qoroaol 
ment. 


honse^  as  to  make  a  parlour  where  it  was  the  hall,  or  the  hall      o^^^o^*" 


where  the  parlour  was,  and  the  like  alteration  of  the  qualities,  - 
and  not  of  the  house  itself,  and  without  making  new  chimneys,  by 
which  no  prejudice  accrues  to  the  owner  of  the  wood,  it  is  not 
any  destruction  of  the  prescription,  for  then  many  prescriptions 
would  be  destroyed ;  and  although  he  builds  a  new  chimney,  or 
makes  a  new  addition  to  his  old  house,  by  that  he  shall  not  lose 
his  prescription,  but  he  cannot  employ  or  spend  any  of  his  esto- 
yers  on  the  part  newly  added, — the  same  law  of  conduits  and 
water-pipes  and  the  like. 

"  So,  if  a  man  has  an  old  window  to  his  hall  and  afterwards  he 
converts  the  hall  into  a  parlour,  or  any  other  use,  yet  it  is  not 
lawful  for  his  neighbour  to  stop  it,  for  he  shall  prescribe  to  have 
the  light  in  such  part  of  his  house ;  and  although  in  this  case  the 
plaintiff  has  made  a  question,  forasmuch  as  he  has  not  prescribed 
generally,  but  particularly  to  his  fulling-mills,  yet  forasmuch  as 
in  general  the  mill  was  the  substance,  and  the  addition  demon- 
strates only  the  quality,  and  the  alteration  was  not  of  the  sub- 
stance, but  only  of  the  quality  or  name  of  the  mill,  and  that 
without  any  prejudice  in  the  watercourse  to  the  owner  thereof, 
for  these  reasons  it  was  resolved  that  the  prescription  remained." 
A  further  case  is  mentioned  of  a  grant  to  a  corporation,  who  were 
afterwards  incorporated  by  another  name ;  it  was  held,  that  they 
retained  all  their  franchises  and  privileges,  because  no  person 
would  be  prejudiced  thereby  (a). 

So,  in  Saunders  v.  Newman  (6),  where  the  claim  in  the  decla-  Saunders  w 
ration  was  for  a  mill  generally,  it  was  held,  that  the  right  to  the  *^'^'*- 
discharge  of  the  water  was  not  lost  by  an  alteration  in  the  dimen- 
sions of  the  mill-wheel.  "The  owner  of  (a  mill),''  said  Abbott, 
J.,  in  that  case,  *'is  not  bound  to  use  the  water  in  the  same 
precise  manner  or  to  apply  it  to  the  same  mill ;  if  he  were,  that 
would  stop  all  improvements  in  machinery  ;  if,  indeed,  the  altera- 
tions made  from  time  to  time  prejudice  the  right  of  the  lower 
mill,  the  case  would  be  different." 

In  Thomas  v.  Thomas  (c),  the  action  was  brought  for  a  did-   Thomas  v. 
turbance  of  the  easement  of  eaves-droppings ;  and  it  appeared       ^'*'"**" 
that  the  height  of  the  wall,  and  the  projection  of  the  thatch  from 

(a)  [Of.     Baxtndale    y.    McMurray  (c)  1835,  2  0.  M.  &  B.  34;  1  Gale,  61. 
(1867),  L.  R.  2  Oh.  790.]                                [Aco.  Harvey  ▼.  Walters  (1872),  L.  E.  8 

(b)  1818, 1  B.  A  A.  258,  ante,  p.  225.        0.  P.  162.] 
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which  the  water  fell,  had  been  increased  within  fire  or  six  years 
before  the  action  was  brought.  The  defendants  had  built  up  a 
wall  on  their  own  premises,  so  as  to  prevent  the  water  falling  from 
the  thatch  at  all.  The  jury  found  for  the  plainti£F,  and  the  Coiui 
refused  to  disturb  the  verdict ;  but  the  point  appears  to  have  been 
very  slightly  urged,  and  consequently  but  little  considered  by  the 
Court. 

So,  in  the  case  of  Rail  v.  Swift  (a),  where  the  plaintiff  had  a 
right  to  water  flowing  from  the  defendant's  land  across  a  Line  to 
his  own  land,  and  it  appeared  that,  *'  formerly,  the  stream  mean* 
dered  a  little  down  the  lane  before  it  flowed  into  the  plaintifPs 
land,  and  that,  in  the  year  1835,  the  plaintiff,  in  order  to  render 
its  enjoyment  more  commodious  to  himself,  a  little  varied  tbe 
course,  by  making  a  straight  cut  direct  from  the  opening  or  spout 
under  the  defendant's  hedge  across  the  lane  to  his  own  premises;" 
and  this,  it  was  contended,  negatived  the  right  claimed  in  the 
declaration.  Tindal,  G.  J.,  in  his  judgment,  said — **  If  Buch  an. 
objection  as  this  were  allowed  to  prevail,  any  right,  however 
ancient,  might  be  lost  by  the  most  minute  alteration  in  the  mode 
of  enjoyment, — the  making  straight  a  crooked  bank  or  foot-path 
would  have  this  result.  No  authority  has  been  cited^  nor  am  I 
aware  of  any  principle  of  law  or  common  sense  upon  which  sach 
an  argument  could  base  itself  {b). 

[Commenting  upon  the  decisions  above  quoted,  the  author 
observed  that]  it  [was]  directly  admitted  in  many  of  the  cases, 
and  in  none  [was]  it  denied,  that  the  right  of  the  owner  of  the 
dominant  tenement  to  make  alterations  in  the  mode  of  his  enjoy- 
ment [was],  in  all  cases,  subject  to  the  condition,  that  no  addi- 
tional restriction  or  burthen  be  thereby  imposed  on  the  servient 
heritage;  and  [that]  although,  where  the  amount  of  excess  [could] 
be  ascertained  and  separated,  as  in  the  case  of  Estovers  (c),  such 
excess  alone  [was]  bad,  and  the  original  right  [would]  nevertheless 
remain,  yet,  in  those  cases  where  the  original  and  excessive  uses 
[were]  so  blended  together  that  it  would  be  impossible,  or  even 
difficult,  to  separate  them,  and  to  impede  the  one  without,  at  the 
same  time,  affecting  the  enjoyment  of  the  other,  the  right  to  enjoy 
the  easement  at  all  appear[ed]  to  be  lost^  so  long  as  the  dominant 


(a)  1838,  6  Scott,  167  j  4  Bing.  N.  0. 
881. 

(b)  [ThiB,  however,  was  a  oaae  of  an 


alteration  in  the  mode  of  enjoyment  of 
a  natural  right,  not  an  eaeement.] 
(c)  LiLttnVs  Case  (1738),  4  Rep.  86,  a. 
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tenement  reiDaiB[ed]  in  its  altered  form.    It  [was]  admitted  by    Priooiple  of 
the  Court  of  King's  Benoh^  in  the  case  of  Oarritt  v.  Sharp  (a),    menJ^by^ 
that ''  the  mode  of  enjoying  an  easement  might  be  so  changed  as    oroaohmepfr.. 
to  defeat  the  right  altogether ; "  and  it  wonld  seem^  on  principle^ 
that  this  consequence  should  ensue,  at  all  events  to  the  above 
extent,  wherever  a  material  injury  is  caused  to  the  owner  of  the 
servient  tenement  by  the  alteration,  and  the  original  and  usurped 
enjoyments  are  so  mixed  together  as  to  be  incapable  of  being 
separately  opposed. 

If,  [he  argued,]  such  increased  enjoyment  would  clearly  narrow  Where 
the  servient  owner's  original  right  of  building  or  otherwise  acting  ^,^^4*° 
on  his  own  property,  his  tenure  [was]  damnified  ;  for  though,  in  rights  oannofe 
strictness  of  law,  he  [might]  still  build,  provided  he  [did]  not  aeinbir"ea8e- 
in  jure  the  original  easement,  he  [could]  now  do  so  only  under  the  ^^^^  1<»^ 
condition  of  being  subject  to  the  opinion  of  a  jury,  on  a  question 
so  nice  as  that,  whether  the  building  in  question,  clearly  injurious 
as  it  would  be  to  the  usurped  right,  [was]  or  [was]  not  so  to  the 
original  right.    The  difficulty  of  this  question  would  be  increased 
in  proportion  to  the  magnitude  of  the  alteration,  and  the  lapse  of 
time  since  it  was  made;  consequently,  in  point  of  fact,  in  every 
case  of  negative  easement,  where  no  action  is  maintainable  for  the 
simple  enjoyment,  the  servient  owner  would  be  compelled  to  sub- 
mit to  almost  any  usurpation,  as  in  very  few  instances  could  he 
safely  exercise  his  right  of  obstruction. 

[The  author]  further  observed,  that  as  all  easements  are  restric- 
tions upon  the  natural  rights  of  property,  in  every  case  of  conflict 
between  the  interest  of  the  owners  of  the  dominant  and  servient 
tenements,  the  liberty  of  the  latter  is  more  favourably  regarded 
by  the  law  than  the  attempts  of  the  former  to  limit  it;  and,  there-  Barthen  of 
fore,  even  supposing  the  dominant  owner  to  retain  his  right  of  P"^?  ''*•  ®^ 
action  for  what  would  have  been  a  disturbance  of  the  original  owner, 
easement,  it  would  be  incumbent  on  him  to  show,  in  order  to 
maintain  his  action,  that  the   obstruction  to  the  usurped  was 
clearly  an  interference  with  such  original  right ;  and  also,  if  this 
were  made  out,  it  should  seem  he  should  further  show  that  the 
usurped  portion  was  capable  of  being  obstructed  without  dis- 
turbing the  original  easement. 

The  judgment  of  the  Court  of  King's  Bench,  in  Blanchard  v. 


(a)  1835, 3  A.  A  E.  825 ;  4,  Nev.  &  M.  884. 
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PriDoiple  of  Bridges  [was,  be  said,]  in  accordance  witb  these  positions ;  bai 
ment  l^enl  ^^  seem  [ed]  difficalt  to  reconcile  these  principles  with  some  of  the 
croachment.  earlier  Nisi  Prias  decisions.  In  Cotterell  v.  Oriffiths  (a),  where 
the  right  was  to  have  light  through  windows  impeded  by  blinds 
sloping  upwards  admitting  light  only^  bnt  giving  no  view,  it  woald 
be  almost  impossible  for  the  owner  of  the  adjoining  land  to  restrict 
the  passage  of  air  to  the  original  amoant  when  the  blinds  had  been 
removed.  To  the  case  of  Chandler  v.  Thompson  {b),  the  same 
observations  appl[ied]:  in  this  latter  case,  if  the  house  were  not 
bnilt  to  the  extreme  edge  of  the  dominant  tenement,  it  must  be 
physically  impossible  to  obstruct  the  light  passing  through  the 
increased  portion  without  at  the  same  time  darkening  the  original 
aperture.  In  the  case  of  a  watercourse  this  difficulty  of  fact 
[could]  rarely  occur ;  but  there,  as  in  the  other  instances  men- 
tioned in  LuttreVs  Case,  the  fact  of  any  prejudice  thereby  arising 
to  the  servient  heritage  would  be  equally  fatal  to  the  validity  of 
the  easement  in  its  altered  form  (c). 
lUnBhavj  y.  [The  author's  views  were  supported,  after  the  publication  of 

this  treatise,  by  the  decision  in  Renshaw  v.  Beaii  {d).  There, 
the  plaintiff,  about  eighteen  or  nineteen  years  before  the 
obstruction  complained  of,  had  rebuilt  his  premises,  and,  in 
doing  so,  had  somewhat  varied  the  position  of  twelve  ancient 
windows.  As  to  two  of  them,  he  bad  altered  the  plane  in  which 
they  were ;  and  in  respect  of  these  he  admitted  himself  barred  by 
the  decision  in  Blanchard  v.  Bridges  {e)  from  making  any  claim. 
The  remaining  ten  windows  had  been  altered,  not  in  plane,  but  in 
position  or  area ;  one  of  them  being  shifted  and  enlarged  so  that 
only  about  a  third  of  it  covered  space  occupied  by  one  of  the 
old  windows,  another  covering  parts  of  two  old  window-spaces  and 
the  space  formerly  occupied  by  the  intervening  blank  wall,  and 
the  remaining  seven  occupying  nearly  the  same  positions  as  seven 
ancient  windows,  but  being  shifted  a  little  higher  up.  Under 
these  circumstances  the  defendant,  who  had  obstructed  all  the 
windows,  quoted  the  author's  doctrine  in  support  of  his  claim  sa 
to  do;  and,  on  a  case  being  stated,  the  Court  of  Queen's 
Bench  (/)  gave  judgment  for  the  defendant. 


(a)  1801,  4  Esp.  69 ;  ante,  p.  499.  (d)  1852, 18  Q.  B.  112. 

(b)  1811,  8  Gamp,  80;  ante,  p.  499.  {e)  As  to  which,  see  above,  p.  602. 

(c)  [See  CawkweU  y.  Russell,  below,  (/)  Lord  Campbell,  G.  J.,  and  Patti- 
p.  510,  aco.]  BOD,  Goleridge,  and  Wightman,  J  J. 
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[There  is  a  carioas  inconsistency  between  the  case  and  tlie 
judgment;  for,  while  the  case  expressly  states  that  ''in  the 
premises  which  previously  oconpied  the  site  of  the  plaintifTs 
present  premises,  there  was  the  same  nnmber  of  stories  as  in  the 
present  premises,''  Lord  Campbell,  who  delivered  the  judgment. 
Bays  that  the  plaintiff,  in  rebuilding  his  house,  *'  made  it  a  story 
higher,  putting  windows  into  the  new  story/'  It  is  not  clear 
whether,  if  the  court  had  proceeded  only  on  the  facts  as  stated 
in  the  case,  the  decision  would  have  been  different ;  but,  as  no 
distinction  is  expressly  made  between  the  new  windows  and  the 
new  portion  of  the  old  windows,  it  is  conceived  that  the  result 
would  have  been  the  same  in  any  case  (a). 

*'  We  do  not,''  said  Lord  Campbell,  "  proceed  npon  the  ground 
that  the  plaintiff,  by  the  alteration  in  his  windows,  had  entirely 
lost  the  right  which  he  had  before  enjoyed  of  having  light  and  air 
through  such  portions  of  the  present  windows  as  formed  portions 
of  the  ancient  windows  before  the  alteration ;  and  we  must  be 
nnderstood  as  not  meaning  to  overturn  any  of  the  cases  on  which 
the  plaintiff's  counsel  has  relied.  But  the  plaintiff  has  acquired 
nothing  more  in  addition  to  that  former  right ;  and  if,  by  the 
alterations  which  he  has  made,  he  has  exceeded  the  limits  of 
that  right,  and  has  put  himself  into  such  a  position  that  the 
excess  cannot  be  obstructed  by  the  defendant,  in  the  exercise  of 
his  lawful  rights  on  his  own  land,  without  at  the  same  time 
obstructing  the  former  right  of  the  plaintiff,  he  has  only  himself 
to  blame  for  the  existence  of  such  a  state  of  things,  and  must  be 
considered  to  lose  the  former  right  which  he  had — at  all  events 
nntil  he  shall,  by  himself  doing  away  with  the  excess  and 
restoring  his  windows  to  their  former  state,  throw  upon  the 
defendant  the  necessity  of  so  arranging  his  buildings  as  not  to 

interfere  with  the  admitted  right We  by  no  means  say 

that,  where  the  owner  of  a  house  alters  the  dimensions  of  an 
ancient  window  in  it,  he  may  in  no  case  maintain  an  action  for 
that  which  is'  an  obstruction  to  the  window  in  its  new  state,  and 
would  have  been  an  obstruction  to  it  in  its  former  state.  This 
would  be  contrary  to  a  long  series  of  decisions,  beginning  with 
LuttreVs  Case,  reported  by  Lord  Coke.  If  the  wall  in  which  the 
window  is  be   on  the  extremity  of  the  owner's  land,   and  the 
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(a)  See  per  EinderBlej,  V.-O.,  in  WiUion  7.  Townend,  and  Hutchinson  v.  Coj>98take, 
quoted  below. 
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[window  is  enlarged  at  the  lower  part  of  itj  the  owner  of  the 
adjoining  land  conld  easily  obstract  the  nnprivileged  part  of  the 
window^  and  would  not  be  justified  in  bailding  a  wall  which  would 
obstruct  the  whole.  But  there  was  no  mode  of  merely  obstructing' 
the  new  and  unprivileged  windows^  and  the  unprivileged  portions 
of  the  windows  in  the  lower  stories,  in  this  case;  and  the 
obstruction  of  the  privileged  portions  of  these  windows  is  a 
necessary  consequence  of  the  obstruction  of  the  unprivil^ed 
portions  of  them  and  of  the  new  windows  in  the  additional  story.'' 

Renshaw  v.  Bean  was  quoted  with  approval  by  the  Court  in 
Oawkwell  V.  Bussell  (a).  There^  a  man,  having  an  easement  of 
a  drain  for  the  discharge  of  water,  sent  foul  drainage  down,  and 
brought  an  action  for  obstructing  it.  The  claim  failed,  and 
Pollock,  C.  B.,  expressed  an  opinion  that  no  benefit  would  be 
derived  from  bringing  another  action  and  stating  a  limited  right 
'^  because,  where  a  party  has  a  limited  right  of  this  kind,  and 
exercises  that  limited  right  in  excess  so  as  to  produce  a  nuisance, 
the  only  remedy,  and  the  only  way  whereby  the  (other)  party 
can  protect  himself,  is  by  stopping  the  whole.''  It  would 
seem  that  this  decision  can  stand  independently  of  Benehaw  v. 
Bean;  for  the  dominant  owner,  in  sending  dii:ty  water  down,  was 
in  fact  exercising  no  right.  His  right  was  to  send  clean  water 
down ;  and  this  right  was  never  obstructed. 

In  Wilson  v.  Townend  (b),  a  case  in  Chancery,  the  plaintiff 
having  moved  for  an  injunction  restraining  the  defendant  from 
obstructing  some  ancient  windows,  the  defendant  proved  that 
the  windows  had  been  recently  added  to  and  increased  in  size, 
and  relied  on  Benshaw  v.  Bean.  Eindersley,  Y.-C,  while  not 
dissenting  from  that  case  (which,  nevertheless,  he  thought  it 
difficult  to  reconcile  with  Chandler  v.  Thompson  (c) ),  pointed  out 
that  in  the  case  before  him  no  additional  story  had  been  added, 
and,  on  the  defendant  undertaking  to  pull  down  if  required,  left 
the  parties  to  their  remedy  at  law.  The  case  seems  to  have  been 
afterwards  compromised  (d). 

In  Cooper  v.  Hubbuck  (e),  where  the  point  again  arose,  Romilly,. 
M.  R.,  attempted  to  reconcile  Benshaw  v.  Bean  with  the  earlier 


(a)  1866,  26  L.  J.,  Ezoh.  84.  (d)  Per  Blackburn,  J.,  12  G.  B.,  K. 

(b)  1860|  2  Giff.  324 ;  6  Jar.,  N.  S.       S.  at  p.  835. 

1109.  («)  1860,  80  Beay.  160 ;  7  Jar.,  N.  S. 

(c)  Abore,  p.  499.  457. 
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[cases,  and  stated  liis  opinion  tliat  the  main  point  was,  whether    Prindpie  of 
the  alteration  was  "material" — i.e.,  prejudicial  to  the  servient    ^^t^^^^i 
owner — or  not;   but   did  not  clearly   explain  to  what  kind  of    oroaohment. 
"  prejudice  "  he  referred.     Some  of  the  dicta  in  the  judgment 
are  difficult  to  reconcile  with  Eenshaw  v.  Bean. 

In  Davies  v.  Marshall  {a),  the  point  did  not  really  arise;  but  Daviesv. 
the  position  contended  for  by  the  author  was  treated  as  clear  law.  ^°'^^^^' 
The  same  observation  applies  to  Turner  v.  Spooner  (b), — a  Turnery. 
decision  of  Vice-Chancellor  Kindersley's.  ^^''^'' 

In  Hutchinson  v.  Copestake  (c),  it  appeared  that  the  dominant  Hute\tn«on  t^ 
tenement  had  been  bnmt  down  in  1853  and  rebuilt,  and  that  ^^^ 
portions  of  each  of  the  windows  in  the  new  building  were  in  sites 
not  occupied  by  any  of  the  former  windows  (d) .  A  new  window 
was  also  opened  in  the  basement.  An  action  having  been 
brought  for  obstruction  of  the  ancient  lights,  the  Court  of 
Common  Pleas  gave  judgment  for  the  defendant  on  the  authority 
of  Renshaw  v.  Bean.  The  decision  was  affirmed  in  the  Ex- 
chequer Chamber.  But,  while  two  of  the  judges  (Crompton  and 
Hill,  JJ.)  gave  reasons  for  their  decision  which  were  in  ac- 
cordance with  those  given  in  Blanchard  v.  Bridges  and  Renshaw  v. 
Bean,  the  remaining  three  judges  (Blackburn  and  Channell,  JJ. 
and  Bramwell,  B.)  rested  their  concurrence  on  the  ground  that 
no  one  of  the  plaintiff's  existing  windows  substantially  corre- 
sponded with  an  ancient  window,  so  as  to  be  a  continuation  of 
the  ancient  light.  The  majority  of  the  judges  were  prepared, 
if  necessary,  to  overrule  Renshaw  v.  Bean  (e) ;  and  the  decision 
seems  to  be  reconcilable  with  the  case,  hereafter  quoted,  of  Jones 
V.  Tapling  (/). 

Jones  V.  Tapling  (gr)  was  an  action  for  obstructing  the  lights  of  Tapling  y 
No.  107,  Wood  Street,  Cheapside,  in  the  city  of  London.     The 
plaintiff  had,  in  1857,  made  alterations  in  107,  Wood  Street,  to 
adapt  it  to  his  adjoining  new  warehouses,  by  lowering  the  first 
and  second  floors,  and  lowering  two  out  of  three  ancient  windows 


(a)  1861,  1  Dr.  &  Sm.  667;  7  Jar.,  (/)  See  the obseryationa  of  Baggallay 

N.  S.  720.  and  Cottoo,  L.  J  J.,  in  Newaon  y.  Pender 

{h)  1861,  4  L.  T.,  N.  S.  732.  (1881),  L.  B.  27  Ch.  Diy.  at  pp.  66  and 

(c)  8  G.  B.,  N.  S.  102  (1860) ;  on  app.  61 ;  bat  note  the  warning  of  Lindley, 
9  0.  B.,  N.  S.  863  (1861).  L.  J.,  at  p.  64. 

(d)  See  the  plan  given,  L.  B.  27  Ch.  (g)  1861-6,  11  G.  B.,  K.  8.  283 ;  12 
Div.  49,  n.  G.  B.,  N.  8.  826 ;  11  H.  Ldfl.  290,  nom. 

(«)  Per  Blackbam,  J.,  12  G.  B.,  N.  Tajling  y.  Jones. 
8.  at  p.  887. 
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Prinoiple  of    [in  them  so  as  to  snit  the  new  position  of  the  floors.     One  of  the 
loM  of  ease-    lowered  windows  was  aboat  one  foot  loneer  than  before,  and  the 

ment  bj  en*  o  >  ^ 

oroBohment.  other  was  about  the  same  size  as  the  old  one  ;  and  both  occnpied 
Taplingy.  parts  of  the  old  apertures.  He  had  also  bailt  two  additional 
J<me«.  stories,  with  windows  in  each ;  these  windows  being  so  situated 
that  it  was  impossible  for  the  adjoining  owner  to  obstmct  them 
without  also  obstructing  to  an  equal  or  greater  extent  that 
portion  of  the  first-mentioned  windows  and  lights  which  occnpied 
the  site  of  the  ancient  windows  in  No.  107.  The  defendant,  who 
was  tenant  of  the  adjoining  property,  built  a  warehouse  upon  it, 
with  a  wall  of  such  a  height  as  to  obstruct  the  whole  of  the 
windows  of  107,  Wood  Street.  After  the  defendant's  wall  was 
completed,  the  plaintiff  caused  his  altered  windows  to  be  restored 
to  their  original  state  as  to  size  and  position,  and  the  new 
windows  to  be  blocked  up  by  filling  up  the  spaces  with  brick- 
work, and  called  on  the  defendant  to  pull  down  his  wall,  and 
restore  the  plaintiff's  premises  to  their  former  light  and  air. 

In  the  Court  of  Common  Pleas  opinions  were  equally  divided ; 
but  Keating,  J.,  the  junior  judge,  having  withdrawn  his  judg- 
ment, jodgment  was  entered  for  the  plaintiff.  All  the  judges 
were  of  opinion  that  the  original  obstruction  by  the  defendant 
was  lawful;  but  the  prevailing  opinion  (Erie,  C.  J.,and  Williams, 
J.)  was,  that  the  continuance  of  the  obstruction  after  the  cause 
for  it  was  withdrawn  was  unlawful.  The  act  of  the  plaintiff,  said 
Erie,  C.  J.,  showed  an  intention  the  reverse  of  abandoning  any 
existing  right;  his  intention  was  to  obtain  an  increase.  The 
right  of  obstructing  the  old  window  was  limited  to  the  necessity 
of  obstructing  the  new  one  ;  and  the  defendant  acted  at  his  peril 
if  he  chose  with  such  a  limited  right  to  be  at  great  expense  for 
a  permanent  structure. 

This  judgment  was  affirmed  in  the  Exchequer  Chamber, 
Bramwel],  B.,  and  Blackburn,  J.,  holding  that  the  original 
obstruction  was  unlawful,  and  dissenting  from  Eenshaw  v.  Bean ; 
Wightman,  J.,  and  Crompton,  J.,  agreeing  with  the  opinions  of 
Erie,  C.  J.,  and  Williams,  J.,  in  the  Court  below;  and  Pollock, 
C.  B.,  and  Martin,  B.,  dissenting  on  the  ground  that  the  original 
obstruction  was  lawful,  and  that  the  defendant  was  not  bound  to 
pull  down  his  wall  on  the  plaintiff  restoring  his  windows  to  their 
original  condition. 

''  It  is  quite  true,'^  said  Mr.  Justice  Blackburn,  in  his  masterly 
judgment,  ''  that  the  opening  of  a  new  window  looking  into  the 


Jones. 
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[groands  of  anotlier  may  not  only  annoy  that  neigbboar^  but  may    Prinoiple  of 
often   affect  tbe  valae   of  his   property.     I   do  not  doubt  that    menfcby^' 
the  marketable  value  of  a  villa^  with  a  garden  enclosed  by  trees^    oroaohment. 
and  secluded  from  public  view,  would  be  seriously  affected  if     Tapiir^  v. 
a  fresh  story  were  raised  on  a  neighbouring  house^  so  as  to 
overtop  the  trees  and  expose  the  garden  to  the  view  of  neigh- 
bours :    but  the  law  of  Eogland  considers  this  no  injury.     No 
action  lies  against  him  who  put  up  the  new  window ;    there  is  no 
equity  to  restrain  him   from   doing  so ;    he   has  done  an  act 
perfectly  legal,  thoagh  it  may  be  annoying  to  his  neighbour. 
But  thoQghj  in  opening  a  new  window,  he  has  done  a  lawful  act, 
he  does  not  thereby  acquire  any  right  against  his  neighbour. 
That  neighbour  may  use  his  land  just  as  before;    if  he  does  it  so 
as  to  obstruct  the  unprivileged  window,  he,  in  his  turn,  does  a 
lawful  act,  though  it  may  be  annoying  to  the  owner  of   the 
unprivileged  window.     He  does  this,  not  in  the  exercise  of  any 
new  right  to  obstract  that  window,  but  in  exercise  of  his  former 
rights  to  use  his  property  as  before,  though  it  may  obstruct  that 
unprivileged  window.     The  motive  for  exercising  the  right  may 
be  a  wish  to  obstruct  the  window;  bat  his  right  is,  to  use  his 
land   as    before,   without   any  new    restriction.      I    may  seem 
pedantically  punctilious  in  expressing  this ;    but  it  seems  to  me 
that  much  of  what  I  consider  the  fallacy  in  reasoning  of  those 
from  whom  I  differ,  consists  in  laying  down  as  a  premise  that 
there  is  a  right  to  obstruct  the  new  window  (which  is  true  in  the 
^ense  that  it  is  not  wrong  to  do  acts  otherwise  lawful,  though 
they   have   the   effect  of    obstructing   the   window),   and    then 
reasoning  upon  it  as  if  it  were  true  in  the  sense  that  a  fresh  right 
was  conferred,  and  therefore  that  act,  not  otherwise  lawful,  became 
excused,  if  done  in  exercise  of  that  right.     It  is  also  true,  that, 
at  the  end  of  twenty  years,  the  new  window  will,  if  not  obstructed 
in  the  interval,  become  itself  privileged,  and  the  owner  of  that 
window  will  have  a  right  to  restrict  the  owner  of  the  land  from 
using  his  land  so  as  to  obstruct  the  window  thus  by  lapse  of  time 
become  a  privileged  window.     As,  by  the  hypothesis,  he  could 
not  during  the  interval  use  his  land  so  as  to  obstruct  this  as  yet 
unprivileged  window,  without  at  the  same  time  obstructing  the 
old  one,  there  is  no  more  extensive  restriction  imposed  upon  him 
by  the  new  window  becoming  privileged  than  existed  before  the 
new  window  was  opened ;  but  there  is  a  new  title  acqdired  to  this 
restriction  ;  and,  as  it  is  possible  that  the  two  windows  may  come 
o.  34 


514  EXTINGUISHMENT  OF  EASEMENTS. 

Principle  of    [into  different  hands^  so  that  the  owner  of  the  land,  if  he  wishes^ 
mcait  by^!    *^  ^"7  '^P  *^®  rights  to  the  lights,  may  be  forced  to  bargain  with 
croachment.    two  persons  instead  of  one,  some  inconvenience  may  arise  fron* 
TttpUng  y.     this ;  bnt  it  is  remote  and  slight,  and  indeed  it  requires  some- 
Jones,        ingenuity   to   discover   that   any   inconvenience  can  arise  from 
the  double  title  to  the  same  restriction.     The  real  hardship  upon 
the  owners  of  adjoining  land  is  in  cases  where  privacy  is  of  value : 
there,  if  an  old  privileged  window  of  such  size  and  extent  as 
to  be  an  annoyance  is  to  be  respected,  it  may  deprive  the  owner 
of  the  land  of  the  power  of  obstructing  new  windows  of  such  size 
and  extent  as  to  destroy  his  privacy  altogether,  and  not  only 
annoy  him,  but,  as  I  have  already  pointed  out,  seriously  affect 
the  Talue  of  his  property.     Still,  though  this  is  a  great  damnum, 
it  is  DO  injuria.     No  action  lies  for  it ;  no  injunction  in  equity- 
can  be  obtained  to  prevent  it. 

"Now,  the  supposed  plea,  if  good,  must  be  supported  on 
analogy  to  those  which  excuse  a  trespass  to  real  property,  on  the 
ground  that  it  was  necessary  for  the  purpose  of  abating  a 
nuisance  erected  or  maintained  by  the  plaintiff,  or  an  assault  or 
imprisonment,  as  necessary  to  prevent  the  plaintiff  committing  a 
wrong,  &c.  In  such  a  case,  the  plaintiff's  right  to  the  possession- 
of  his  close,  or  to  his  personal  liberty,  is  neither  destroyed 
nor  suspended  ;  but  the  defendant  is  excused  because  the  inter- 
ference with  that  right  was  necessary  to  prevent  an  injury  to 
himself  by  the  plaintiff. 

'''The  reason,'  says  Blackstone  (3  Comm.  6),  speaking  of 
the  abatement  of  a  nuisance,  'why  the  law  allows  this  private 
summary  method  of  doing  oneself  justice,  is,  because  injuries  of 
this  kind,  which  obstruct  or  annoy  such  things  as  are  of  daily^ 
convenience  and  use,  require  an  immediate  remedy,  and  cannot 
wait  for  the  slow  progress  of  the  ordinary  forms  of  justice.' 
This  assumes  that  what  is  to  be  redressed  in  a  summary  way, 
is  an  injury  which  might  be  redressed  by  the  ordinary  course 
of  justice.  It  would  be  a  strange  anomaly  if  we  were  to  say  that 
we  do  not  approve  of  the  old-established  doctrine  that  a  mere 
invasion  of  privacy  is  no  injury,  and,  though  admitting  that  this 
doctrine  is  so  well  established  that  no  court  can  grant  any 
redress,  we  were  to  support  the  defendant  if  he  takes  the  law  into 
his  own  hands,  and  excuse  him  if  he  interferes  with  a  legal  right 
of  his  neighbour's,  provided  it  is  done  for  the  purpose  of 
piotecting  his  privacy.     Would   a   plea   be  good,  justifying  a. 
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[trespaas  on  the  plaintiff's  land  for  the  purpose  of  obstructing  this 
new  window^  if  it  could  not  otherwise  be  done  ?  Or,  if  the 
plaintiff  happened  to  have  a  private  right  of  way  from  his  door, 
could  the  owner  of  the  servient  tenement  justify  obstructiug  this 
right  of  way^  if  a  new  light  were  thrown  out  above  the  door^  and 
that  new  light  could  not  be  obstructed  without  obstructing  the 
light  of  way  ?  I  suppose  it  will  scarcely  be  said  that  such  pleas 
would  be  good ;  indeed.  Lord  Campbell  himself^  in  Benshaw 
V.  Beaiif  confines  the  right  to  obstruct  the  new  window  to  cases 
in  which  the  party  in  doing  so  commits  no  trespass.  But,  why 
should  the  defendant  be  excused  from  interfering  with  the  right 
of  the  plaintiff  to  light  to  his  window  on  the  third  floor,  by  an  act 
of  the  plaintiff  which  would  not  excuse  or  justify  an  interference 
with  any  other  right  of  the  plaintiff,  such  as  his  right  to  the 
exclusive  possession  of  his  own  land,  or  his  right  of  way,  if 
he  had  it  f  It  is  true  that  the  act  of  the  plaintiff  has  been  that 
of  opening  new  windows,  and  the  right  of  the  plaintiff  which 
is  interfered  with  is  in  respect  of  an  old  window.  So  far  there  is 
something  in  common-*'  there  are  lights  in  both.'  But,  in  every 
other  respect,  they  are  as  distinct  as  any  other  rights,  as  will 
be  seen  from  this  supposed  case.  The  fourth  and  fifth  stories 
here  might  have  been  separate  tenements  at  the  time  when  the 
new  windows  were  thrown  out,  and  afterwards  within  the  twenty 
years,  have  come  into  the  same  hand  as  the  third  floor.  I  take 
it  that,  if  such  had  been  the  case,  the  defendant  would  have  as 
much  excuse  for  interfering  with  the  third  floor  window  to 
prevent  the  plaintiff  from  continuing  and  maintaining  the  new 
windows  as  he  now  has ;  but  it  would  then  have  been  too 
obvious  for  dispute,  that  the  right  infringed  was  a  right  wholly 
distinct  from  that  which  would  at  the  end  of  the  twenty  years 
be  acquired.'' 

The  same  arguments  are  further  developed  by  Baron  Bramwell, 
who  shows  the  impossibility  of   extending  the  doctrine  to  two 
adjoining  houses  belonging  to  different  owners.    The  judges  who  ' 
decided   Blanchard   v.  Bridges  and  Benshaw  v.  Bean  did  not 
intend,  he  says,  to  overrule  Chandler  v.  Thompson. 

This  judgment  was  aj£rmed  in  the  House  of  Lords. 

The  Lord  Chancellor,  Lord  Westbury,  after  citing  the  third 
section  of  2  &  3  Will.  4,  c.  71,  which  enacts  that,  after  twenty 
years'  enjoyment  of  the  access  of  light  to  a  dwelling  house,  the 
right  thereto  shall  be  deemed  absolute  and  indefeasible,  observed 

34  2 
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Prinoipleof  [that  the  right  to  h'ght  now  depended  npon  positive  enactment, 
mentbyen-  *°^  ^^^  ^^^  require,  and  therefore  ought  not  to  be  rested  on, 
eroaobmept.  any  presumption  of  grant,  or  fiction  of  a  licence  having  been 
Taplingy.  obtained  from  the  adjoining  proprietor.  "The  right  is  declared 
by  the  statute  to  be  absolute  and  indefeasible  :  and  it  Tvould  seem, 
therefore,  that  it  cannot  be  lost  or  defeated  by  a  subsequent 
temporary  intermission  of  enjoyment  not  amounting  to  abandon- 
ment. Moreover,  the  absolute  and  indefeasible  right  which  is 
the  creation  of  the  statute  is  not  subject  to  any  condition  or 
qualification,  nor  is  it  made  liable  to  be  affected  or  prejudiced  by 
any  attempt  to  retard  the  access  or  use  of  light,  beyond  that 
which,  having  been  enjoyed  uninterruptedly  during  the  required 

period^  is  declared  to  be  not  liable  to  be  defeated If  my 

adjoining  neighbour  builds  upon  his  land,  and  opens  numerous 
windows  which  look  over  my  gardens  or  my  pleasure-grounds,  I 
do  not  acquire  from  this  act  of  my  neighbour  any  new  or  other 

right  than  I  before  possessed The  '  invasion  of  privacy 

by  opening  windows '  is  not  treated  by  the  law  as  a  wrong  for 
which  any  remedy  is  given."  He  could  not  accept  the  reasoning 
on  which  the  decisions  in  Renshxiw  v.  Bean  and  Hutchinson  v. 
Copestake  were  founded.  ''Upon  examining  the  judgments  in 
those  cases,  it  would  be  seen  that  the  opening  of  the  new  windows 
is  treated  as  a  wrongful  act  done  by  the  owner  of  the  ancient 
lights,  which  occasions  the  loss  of  the  old  right  he  possessed; 
and  the  Court  asks  whether  he  can  complain  of  the  natural  con* 
sequence  of  his  own  act  ?  Thus  two  erroneous  assumptions  are 
involved  in  or  underlie  this  reasoning:  first,  that  the  act  of 
opening  the  new  windows  was  a  wrongful  one  ;  and  secondly,  that 
such  wrongful  act  is  sufficient  in  law  to  deprive  the  party  of 
his  right  under  the  statute.^'  His  Lordship's  opinion  was,  that 
the  appellant's  wall,  so  far  as  it  obstructed  the  access  of  light  to 
the  respondent's  ancient  unaltered  window,  was  an  illegal  act 
from  the  beginning. 

Lord  Cranworth  gave  similar  reasons  for  his  judgment,  and 
expressed  his  dissent  from  the  reasoning  in  Benshaw  v.  Bean. 

Lord  Chelmsford  said,  that  he  did  not  see  that  the  appellant's 
case  would  be  benefited  if  it  were  established,  contrary  to  the 
express  words  of  the  statute,  that  the  right  to  the  enjoyment  of 
light  rested  on  the  footing  of  a  grant.  He  stated  the  law  to 
be  that  the  right  acquired  by  user  must  necessarily  be  confined  to 
the  exact  dimensions  of  the  opening  through  which  the  access  of 
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[light  and  air  liad  been  permitted.  As  to  anything  beyond^  the 
parties  possessed  exactly  the  same  relative  rights  which  they 
had  before.  The  owner  of  the  privileged  window  did  nothing 
unlawful  if  he  enlarged  it,  or  made  a  new  window  in  a  different 
situation.  The  adjoining  owner  was  at  liberty  to  build  upon  his 
own  ground  so  as  to  obstruct  the  addition  to  the  old  window,  or 
shut  out  the  new  one ;  but  he  did  not  acquire  his  former  right  of 
obstructing  the  old  window,  which  he  had  lost  by  acquiescence, 
nor  did  the  owner  of  the  old  window  lose  his  absolute  and  inde- 
feasible right  to  it,  which  he  had  gained  by  length  of  user.  The 
right  continued  uninterruptedly  until  some  unequivocal  act  of 
intentional  abandonment  was  done  by  the  person  who  had 
acquired  it,  which  would  remit  the  adjoining  owner  to  the  un- 
restricted use  of  his  own  premises.  "  It  will,  of  course,^'  he 
said,  "be  a  question  in  each  case  whether  the  circumstances 
satisfactorily  establish  an  intention  to  abandon  altogether  the 
future  enjoyment  and  exercise  of  the  right.  If  such  an  intention 
is  clearly  manifested,  the  adjoining  owner  may  build  as  he  pleases 
upon  his  own  land ;  and,  should  the  owner  of  the  previously 
existing  window  restore  the  former  state  of  things,  he  could  not 
compel  the  removal  of  any  building  which  had  been  placed  upon 
the  ground  during  the  interval.  For  a  right  once  abandoned  is 
abandoned  for  ever."  But  a  person,  by  endeavouring  to  extend  a 
right,  could  not  manifest  an  intention  to  abandon  it ;  he  evinced 
his  determination  to  retain  it,  and  acquire  something  more.  And 
the  enlarging  an  ancient  window  would  be  no  cause  of  forfeiture, 
because  the  act  was  not  unlawful.  He  thought  Renshaw  v.  Bean 
could  not  be  supported. 

While  the  appeal  in  Jones  v.  Tabling  was  still  pending,  three 
cases  were  decided  which  illustrate  the  principle  there  discussed. 

The  first  of  these  in  chronological  order  was  Binckes  v.  Fash  (a).  Binckes  v. 
The  plaintiff's  windows  on  the  ground  floor  had  existed  in  their  ^ 
present  state  for  more  than  twenty  years  before  action  brought ; 
but  he  had,  about  ten  years  before  the  action,  altered  his  windows 
on  the  first  floor ;  and  it  was  apparent  that,  at  the  distance  of 
ten  feet,  no  obstruction  of  the  new  part  of  the  upper  windows 
could  have  been  effectual  which  did  not  also  obstruct  the  old 
parts  and  the  windows  on  the  ground  floor.     The  defendant 


(a)  1861, 11  G.  B.,  N.  S.  824. 


518 


EXTINGUISHMENT   OF  EASEMENTS. 


Priooiple  of 
losB  of  ease- 
ment by  en- 
croaohment. 


Binckea  v. 
Pa$K 


Weatkerley 
▼.  Boss. 


Curriers*  Co. 
Corhett. 


Alteration  of 
plane  of 
window. 


[erected  a  bailding  wbich  was  a  material  obstmction  to  some  of 
the  groQBd  floor  windows^  bat  no  material  obstmction  to  the 
altered  windows ;  and  tbis  building  was  finished  and  roofed  in. 
On  action  brought^  the  defendant  contended  that,  by  reason  of 
the  alteration  of  the  npper  windows,  he  had  a  right  to  obstruct 
every  window  the  obstruction  of  which  was  necessary  to  reach 
the  usurped  light.  But  the  Court,  while  admitting  that  this 
might  be  the  effect  of  Benshaw  ▼.  Bean^  supposing  the  defendant 
to  have  had  an  intention  of  reaching  the  usurped  light,  held 
that  on  the  facts  he  had  had  no  such  intention,  and  decided 
against  him.  The  true  mode  of  meeting  the  contention  was, 
said  Byles,  J.,  "to  distinguish  between  the  absolute  right  to 
block  the  ancient  window  and  the  conditional  right  dependent 
on  another  enterprise  which  has  not  yet  been  undertaken  by  the 
defendant,  and  perhaps  never  will  be." 

The  second  of  the  cases  referred  to  was  Weatherleyv.  Boss  (a), 
which  was  a  suit  to  restrain  an  interference  with  five  lights  which 
were  alleged  to  be  ancient.  But  it  appeared  that  one  of  the 
windows  in  question  was  new,  that  two  others  had  been  recently 
shifted,  and  that  it  was  impossible  to  block  up  the  new  and 
altered  windows  without  obstructing  the  remaining  ones.  Wood^ 
V.-C,  following  and  approving  Benshaw  v.  Bean,  which  was  not 
then  overruled,  held  that  the  defendant's  obstruction  was  lawful. 
But,  upon  the  plaintiff's  submitting  to  block  up  the  new  window 
and  to  restore  the  altered  windows  to  their  former  state,  the 
Vice-Chancellor  granted  an  injunction  to  protect  the  ancient 
windows  when  so  restored,  and  ordered  the  plaintiff  to  pay  the 
costs  of  the  suit. 

The  third  case  is  Curriers'  Co.  v.  Oorbett  (6),  where  a  house 
which  had  been  burnt  down  and  rebuilt,  with  windows  differing 
somewhat  in  shape  from  the  ancient  ones,  was  held  not  to  have 
lost  its  right  to  light, — ^a  decision  which,  although  doubtless  in 
accordance  with  Taplmg  v.  Jones^  would  be  difficult  to  reconcile 
with  Benshaw  v.  Bean. 

The  decision  of  the  House  of  Lords  in  TapUng  v.  Jones,  which 
has  been  uniformly  followed  since  it  was  given  (c),  has  put  an  end 


(a)  1862,  1  H.  ft  M.  849. 

(b)  1866,  2  Dr.  ft  8m.  355 ;  see  11 
Jur.,  N.  8.  719. 

(c)  Of.  Martin  y.  Headon  (1866),  L. 
B.  2  £q.  426,  at  p.  483  ;  Staight  v.  Bum 


(1869),  L.  B.  6  Ch.  163 ;  AynsUy  r. 
Olover  (1876),  L.  B.  10  Ch.  283 ;  New^ 
son  Y.  Pender  (1883),  L.  B.  27  Ob.  Diy. 
43 ;  ScoU  V.  Pape  (1886),  L.  B.  31  Ch. 
J>i7.  654.    The  deoinoa  in  Heath  n 
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Jto  the  doctrine  that  an  easement  of  light  may  be  lost  by  an    Prinoiple  of 
alteration  in  the  size  of  a  window,  whether  that  doctrine  be    J^J^byw^ 
founded  on  abandonment  or  on  forfeiture.     But  alterations  may    or^ohment. 
be  made,  not  only  in  the  size  or  area  of  a  window^  but  in  its   Alteration  of^ 
plane  and  inclination  ;  and  the  question^  whether  an  alteration  of       ^1*^  ^' 
this  latter  kind  would  suffice  to  extinguish  an  easement  of  light, 
was  not  concluded  by  Tapling  v.  Jones,  and  has  been  much  dis- 
-cussed.     It  is  now  settled  that  alterations  of  this  kind  stand  on 
the  same  footing  as  alterations  of  size,  and  do  not,  unless  they 
-are  of  such  a  character  as  substantially  to  change  the  nature  of 
ihe  easement  (a),  amount  to  abandonment. 

Thus,  in  Natioruil  Provincial  Plate  Olass  Company  v.  Prudential  National 
Asstirance  Company  {b),  it  appeared  that  a  building  belonging  to  platelaflois 
the  plaintiffs,  and  containing  ancient  lights  on  all  the  floors,  had  ^^*  ^- 
recently  been  pulled  down  and  rebuilt ;  and  that  the  old  dormer  Assurance  Co. 
window  of  three  faces,  which  lighted  the  ground  floor,  had  been 
•converted   into  a  skylight  partially  co-extensive  with  the  old 
window,  but  of  a  different  shape.     The  defendants  having  ob- 
structed the  access  of  light  to  this  skylight,  the  plaintiffs  brought 
their  action.     On  the  motion  for  an  injunction  until  the  hearing, 
Jessel,  M.  B.,  while  refusing  the  interlocutory  injunction  on  the 
ground  that  the  obstruction  was  complete  before  action  brought, 
expressed  his  opinion  that  the  easement  of  light  formerly  be- 
longing  to   the  ground  floor  window  had  not  been  lost ;  for, 
although  the  plane  or  direction  of  the  glass  had  been  altered,  the 
aperture  remained  substantially  the  same  (c). 

On  the  action  coming  on  for  trial,  Fry,  J.,  came  to  the  same 
-conclusion,  and  awarded  damages  for  the  obstruction  of  the 
ground  floor  window.  '^  It  is  said  that  the  access  of  light  to  the 
dwelling-house  must  be  identical,  and  that  the  right  claimed  and 
the  enjoyment  which  has  existed  must  be  of  access  of  light 
through  identical  apertures.  Now  in  its  breadth  that  proposition 
is  not  true,  because  the  case  of  Tapling  v.  Jones  has  shown  that 


BMclcnaU  (1869),  L.  B.  8  Eq.  1,  so  far 
as  it  reets  (if  it  rests  at  all)  on  the  view 
that  an  alteration  which  would  not  dis- 
entitle a  dominant  owner  from  claiming 
damages  for  obstraction  might  never- 
theless prevent  him  from  obtainiDg  an 
injanction,  cannot  be  relied  apon  :  see 
Siaight  ▼.  Bum,  nbi  sup. 

(a)  See  below,  p.  623. 

(b)  1877,  L.  R.  6  Oh.  D.  767. 

(c)  His  Lordship  also  thought  that 


the  windows  in  the  upper  floors,  which 
had  been  set  back  aboat  five  feet  eight 
inches,  were  no  longer  the  same  win- 
dows so  as  to  retain  their  right  to  light; 
bat  it  appeared  on  the  hearing  that 
these  windows  were  not  affected  by  the 
defendant's  building,  and  the  case  can- 
not therefore  be  regarded  as  a  decision 
on  this  point.  See  and  consider  the 
cases  next  quoted. 
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Principle  of 
losB  of  eaoe- 
meot  by  en- 
croaohxneDt. 

National 

Provincial 

Plate  Glass 

Co.v. 

Pmd&ntial 

Assurance  Co. 


Barnes  y. 
Loach. 


Bullers  v. 
Dickinson, ' 


[yon  may  destroy  the  identical  apertare  by  taking  away  the 
surrounding  lines  of  that  apertare  and  yet  leave  your  right  to 
light  intact.  Fnrthermore,  I  find  nothing  whatever  in  the  statate 
which  refers  expressly  to  a  window  or  apei'tnre.  I  find  in  the 
statute  a  reference  to  the  access  of  lights  and  in  my  view  the 
access  of  light  might  be  described  as  being  the  freedom  with 
which  light  may  pass  through  a  certain  space  over  the  servient 
tenement ;  and  it  appears  to  me  that  wherever  for  the  statutory 
period  a  given  space  over  the  servient  tenement  has  been  used  hj 
the  dominant  tenement  for  the  purpose  of  light  passing  through 
that  space,  a  right  arises  to  have  that  space  left  free  so  long  as 
the  light  passing  through  it  is  used  for  or  by  the  dominant 
tenement.  I  come  to  that  conclusion  for  this  reason  : — ^that  yoa 
do  not  want  a  statute  to  give  you  a  right  of  access  in  your  own 
premises  to  light  through  your  own  aperture.  The  statate  is 
wanted  to  aseare  your  right  in  the  space  orer  the  servient 
tenement. 

"  But  then  it  is  said  that  the  cases  have  to  a  large  extent  pro- 
ceeded upon  the  form  and  size  of  the  aperture  or  window ;  and 
that  is  perfectly  true,  because  of  course  the  opening  in  the 
dominant  tenement  is  the  limit  which  defines  the  boundaries  of 
the  space  over  the  servient  tenement.  It  is  for  that  reason  thai 
in  all  the  cases  the  Court  has  had  regard  to  the  aperture  in  the 
dominant  tenement  by  means  of  which  the  space  over  the  servient 
tenement  has  been  useful  to  the  dominant  tenement.'' 

To  the  same  effect  is  Barnes  v.  Loach  (a),  where  it  appeared 
that,  on  the  settlement  of  a  question  of  boundary,  a  wall  con- 
taining ancient  windows  had  been  set  back,  and  windows  had 
been  made  in  the  new  wall  of  the  same  size  and  in  the  same 
relative  positions  as  those  in  the  old  wall,  but  in  a  different 
plane;  and,  on  a  special  case  being  stated,  a  Divisional  Court 
(Cockbum,  C.  J.,  and  Lopes,  J.)  held  that  the  right  to  light 
remained. 

It  was  held  in  the  same  case  that  the  dominant  owner  had  not,, 
bj  erecting  a  wall  and  a  window  in  it,  outside  and  at  an  angle 
with  an  ancient  window,  lost  the  easement  of  light  attached  to 
the  ancient  window. 

Again,  in   Bullers  v.  Dickinson  (&),  it  was  shown  that  the 


(a)  1879,  L.  B.  4,  Q.  B.  D.  494. 


(b)  1885,  L.  B.  29  Ch.  D.  155. 
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[plaiBtifF's  premises  stood  on  the  site  of  an  old  toll-honse  which    Principle  of 
had  projected  obliquely  into  the  street,  and  had  enjoyed  an  ease-     mOTt^by  eni 
ment  of  light  for  the  windows  on  the  ground  floor;    that  the     oroaohment. 
toll-house  had  recently  been  pulled  down,  the  site  of  the  pro-      Buiiers  ▼. 
jecting  part   being   sold   to   the  vestry  of    the  parish    for  the 
purpose  of  widening  the  street,  and  the  plain tifPs  premises  being 
forthwith  erected  on  the  remainder.    The  plaintiff's  ground  floor 
window,  for  which  he  claimed  protection,  was  substantially  on 
the  same  level  as  the  old  window ;  but  it  stood  further  back, 
and,  of  course,  at  a  different  angle  to  the  street.     On  an  action 
being  brought  to  restrain  an  interference  with  the  new  window, 
the  defendant  objected  that  the  plaintiff  had  lost  or  abandoned 
his  right ;  but  Kay,  J.,  overruled  the  objection. 

And  in  Scott  v.  Pape  (a),  the  whole  question  as  to  the  effect  of  Scott  y.Pape. 
an  alteration  in  a  building  was  fully  considered,  and  the  principle 
of  Tapling  v.  Jones  was  carried  considerably  further. 

The  facts  were  that  the  plaintiff,  who  was  the  owner  of  a  range 
of  buildings  abutting  on  a  narrow  lane,  and  having  ancient 
lights  looking  into  the  lane,  had  pulled  down  his  buildings  within 
twenty  years  before  action  brought,  and  erected  larger  buildings 
on  the  site.  The  new  buildings  contained  windows  on  all  the 
floors.  Many  of  these  windows  were  not  shown  to  correspond  to 
any  substantial  extent  with  any  part  of  the  ancient  lights ;  and 
as  to  these  no  relief  was  claimed.  But  parts  of  six  windows  on 
the  first  floor  of  the  new  building  did  occupy  a  large  portion  of 
the  area  formerly  covered  by  three  ancient  lights ;  and  for  this 
portion  of  such  area  the  plaintiff  claimed  the  protection  of  the 
Court.  It  was  a  material  element  in  the  case  that  the  plaintiff, 
in  rebuilding,  had  slightly  advanced  his  wall  into  the  lane,  the 
gain  varying  from  a  foot  to  three  feet  five  inches. 

Upon  these  facts,  North,  J.,  who  heard  the  action,  declined  to 
infer  abandonment,  and  granted  an  injunction  "  restraining  the 
defendant  from  permitting  to  remain  erected  any  wall,  &c.,  so  as 
to  darken,  injure,  or  obstruct  any  of  the  ancient  lights  of  the 
plaintiff's  premises,  as  the  same  were  enjoyed  by  means  of  those 
portions  of  the  windows  on  the  first  floor  of  the  plaintiff's  old 
buildings  which  had  not  been  blocked  up  in  the  rebuilding  of 
the  plaintiff's  premises."  And  an  appeal  from  this  judgment 
was  dismissed. 


(a)  1886,  L.  B.  81  Ch.  Div.  554. 
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Prinoipleof        [The  Lords  Jostices  rested  their  decision  on  the  wording  of 

ment  by^ni    *^®  third  section  of  the  Prescription  Act  (a). 

oroaohment.        '^  After  twenty  years,"  said  Cotton,  L.  J.,  ''  the  person  who 

Scott  Y,Pape.  owns  a  dwelling-honse,  if  he  has  nsed  and  enjoyed  light,  gets  an 
absolute  right  to  what  he  has  nsed  and  enjoyed ;  and,  in  my 
opinion,  the  qnantam  of  his  enjoyment  is  defined  by,  and  most 
depend  on,  the  area  of  his  windows,  and  also  on  the  distance 
they  are  from  other  buildings.  He  acquires,  in  consequence  of 
the  position  of  other  buildings  and  the  size  of  his  window^  a 
right  under  this  section  to  the  enjoyment  of  that  particular  light 
which  has  come  to  his  building.  The  '  access  and  use  of  light ' 
depends  upon  the  number  of  pencils  of  light  which  come 
directly  or  by  refraction  into  that  window.  .  .  . 

"What  alteration,  then,  will  deprive  the  plaintiff  of  his  right,— 
this  right  which  can  be  claimed  only  in  respect  of  a  dwelling- 
house,  workshop,  or  other  building  f  Will  the  alteration  of  the 
purpose  or  object  for  which  the  building  is  to  be  used,  as  the 
conversion  of  a  workshop  into  a  house,  or  of  a  house  into  a 
workshop,  have  this  effect  7  It  will  not :  that  is  definitely  settled 
by  the  case  of  Ecclesiasiical  Commissioners  ▼.  Kino  (&).  The  old 
building  there  was  a  church,  and  that  which  was  to  be  built  on 
the  site  of  the  church  was  a  warehouse — an  entire  alteration  of 
the  purposes  and  of  the  character  of  the  building.  Then  will 
moving  back  the  plane  of  tbe  wall  deprive  the  plaintiff  of  his 
right  ?  In  my  opinion,  no.  It  is  difficult  to  see  how  the  mere 
fact  of  moving  back  can  do  so ;  and  in  fact  there  is  authority 
against  such  a  proposition.  Then,  if  moving  it  back  will  not, 
will  simply  moving  it  forward  have  this  effect  f  In  my  opinion, 
both  the  moving  back  and  the  moving  forward  may  destroy  the 
right,  because  the  new  building,  when  constructed,  may,  either 
by  being  substantially  advanced  or  substantially  set  back,  be  so 
placed  that  the  light  which  formerly  went  into  the  old  windows 
will  not  go  into  the  new.  If  a  building  is  set  back  say  100  feet, 
it  will  not  enjoy  the  same  cone  of  light  that  was  enjoyed  before, 
but  will  have  an  entirely  different  cone;  and  it  may  be  moved  so 
far  forward  that  it  will  not  enjoy  the  same  light  as  that  enjoyed 
by  the  old  building.  In  my  opinion,  the  question  to  be  con- 
sidered is  this,  whether  the  alteration  is  of  such  a  nature  as  to 


(a)  Above,  p.  181.  (b)  1880,  L.  R.  14  Ch.  Diy.  213. 
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[preclade  tbe  plaintiff  from  alleging  that  be  is  nsing  through  the  Friooiple  of 
new  aperture  in  the  new  wall  the  same  cone  of  light,  or  a  sub-  ^^n^by^n- 
stantial  part  of  that  cone  of  light,  which  went  to  the  old  building,  croaohment. 
If  that  is  established,  although  the  right  must  be  claimed  in  Scotty.Pape. 
respect  of  a  building,  it  may  be  claimed  in  respect  of  any  building 
which  is  substantially  enjoying  a  part  or  the  whole  of  the  light 
which  went  through  the  old  aperture." 

*'  The  measure  of  the  enjoyment,''  said  Lord  Justice  Bowen, 
developing  the  same  principle,  ''and  the  measure  of  the  right 
acquired  are,  not  the  windows  and  apertures  themselves,  which 
would  involve  a  continuing  structural  identity  of  the  windows^ 
but  the  size  and  position  of  the  windows,  which  necessarily  limit 
and  define  the  amount  of  light  which  arrives  ultimately  for  the 
house's  use."  Blanchard  v.  Bridges  (a),  he  added,  was  decided 
under  the  old  law  which  rested  on  an  actual  or  presumed  grant ; 
and,  whatever  might  be  the  view  entertained  in  that  case,  there 
was  no  need  to  apply  it  to  a  right  which  had  now  a  statutory 
origin. 

Lord  Justice  Fry  added  his  opinion  that  the  "  access  of  light " 
referred  to  in  the  Prescription  Act  was,  not  access  through  the 
aperture  or  window,  but  access  or  freedom  of  passage  over  the 
servient  tenement ;  and  that  the  "  right  thereto,"  which  is  by  the 
statute  rendered  ^^  absolute  and  indefeasible,''  is  a  right  to  the 
same  access  and  use  of  light  to  and  for  any  dwelling-house,  work- 
shop, or  other  building.  The  Act,  he  said,  was  silent  as  to 
identity  of  aperture,  as  it  was  silent  as  to  identity  of  building. 

This  decision,  the  principle  of  which  was  applied  in  the  sub-  ^^  ^^^  ^ 
sequent  case  of  Oreenwood  v.  Homsey  {b),  has  put  the  law  as  to  oroaohment« 
the  effect  upon  an  easement  of  light  of  an  alteration  in  the 
dominant  tenement,  on  a  clear  and  definite  footing ;  and  it  must 
now  be  taken  that,  if  and  so  long  as  the  dominant  owner  con- 
tinues to  enjoy  the  cone  or  pencils  of  light  formerly  enjoyed,  or 
a  substantial  part  of  them,  no  abandonment  will  be  inferred. 

But  where  the  encroachment  is  such  that  none  of  the  existing  ko  enbstan. 
windows  can  be  said  substantially  to  correspond  with  an  ancient  ***^  T™' 
window,  even  though  part  of  the  space  occupied  by  each  may  be 
identical,  no  difficulty  arises ;  and,  as  it  cannot  be  proved  that 
any  window  in  respect  of  which  a  right  had  been  acquired  has 


f: 


fa)  Above,  p.  601.  p.  78;  In  re  London,  Tilbury ^  8c  Bo^hend, 

[6)  1886,  L.  E.  83  Oh.  D.  471 ;  of.       Ry,  Co,  and  Trustees  of  Gotoer^a  Walk 

JRaper  ▼.  ForUscue  (1886),  W.  N.  I^i86,      Schools  (1889),  L.  B.  24  Q.  B.  Diy.  326* 
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Civil  law. 


[been  in  fact  obstracted,  abandonment  may  be  inferred.  The  case' 
of  Hutchinson  y.  Copestake  {a),  above  quoted,  may  be  referred 
to  this  principle,  and,  so  interpreted,  may  stand  even  withont 
Renshaw  v.  Bean.  And  to  the  same  effect  are  Heath  v. 
Bucknall  (t),  where  the  new  windows  did  not  cover  more  than 
one-foarth  of  the  former  area;  and  the  opinions  of  the  judges  in 
Newson  v.  Fender  (c),  where  the  whole  question  was  discussed. 

In  any  case  it  is  essential  to  the  preservation  of  the  right  that 
the  dominant  owner,  when  effecting  the  alteration,  should 
preserve  clear  and  definite  evidence  of  the  size  and  position  of  the 
former  windows  (d).] 

Upon  the  second  question  {e) :  "  Whether  a  party  [who  has 
lost  his  rights  by  altering  his  tenement]  is  still  at  liberty  to  restore 
his  tenement  to  its  former  condition  and  recur  to  his  former 
enjoyment/'  there  is  no  express  anthority  in  the  English  law. 
It  should  seem,  however,  that  he  would  have  no  such  right,  as  he 
would  have  clearly  evinced  an  intention  to  relinquish  his  former 
mode  of  enjoyment  (/) ;  and  in  addition  to  the  actual  encroach- 
ment, the  uncertainty  caused  by  the  attempted  extension  of  the 
right  would  of  itself  impose  a  heavier  burthen  upon  the  owner  of 
the  servient  tenement,  if  such  return  to  the  original  right  were 
permitted. 

By  the  civil  law,  where  a  man  had  a  right  of  way,  and  used  it 
in  a  mode  not  warranted  by  the  grant,  although  he  committed  ar 
trespass  on  his  neighbour,  the  right  of  way  was  not  lost  {g).  But 
a  roof  could  not  be  lowered  so  as  to  make  the  servitus  stillicidii 
more  burthensome  (A). 


ii 


fa)  1861,  9  C.  B.,  N.  8.  868. 

[h)  186i»,  L.  B.  8  Eq.  1. 

c)  (1884)»  L.  B.  27  Ch.  Div.  48. 

[d)  Fowler*  ▼.  Walker  (1881),  49  L.  J., 
Ch.  698;  61  L.  J.,  Cb.  443;  Scott  r, 
Pape,  abi  sapra ;  Pendarvet  t.  Munro, 
L.  B.  (1892),  1  Ch.  611. 

(e)  [Above,  p.  498.] 

(/)  Moore  y.  Bawson  (1824),  SB.  & 
Cr.  332;  6  D.  &  B.  234;  Oarritt  y. 
Sharp  (1836),  4  Ney.  ft  M  834;  8  A.  & 
£.  825 ;  [South  Metropolitan  Cemetery  Co. 
y.  Eden  (1865),  16  C.  B.  42 ;  Tapling  v. 
Jones  (ld62),  12  C.  B.,  N.  S.  p.  864, 
per  Pullock,  C.  B.;  Aynsley  r.  Qlover 
(1876),  L.  B.  10  Ch.  283.J 

(ff)  Is  oai  yia  yel  aotus  debebator,  at 
yehiooli  oerto  genere  nteretor,  alio 
genere  fiierit  usiis :  yideamas,  do 
amiserit  aeryitatem;    et  alia  sit  ejus 


conditio,  qai  amplins  oneris,  qaam  licuita 
yezerit ;  magisqaehioplas,  qaam  aliady 
egisse  yideator — sicati  si  latiore  itinere 
osaa  esset,  aat  si  plura  j  amenta 'egerit, 
qaam  licoit,  aat  aqaie  admiscaerit  aliam» 
Ideoqae  in  omnibus  istis  qnsBstionibos 
seryitas  qaidem  non  amittitor:  ncm 
aatem  oonceditnr  plas,  qaam  pactom 
est,  in  seryitate  habere. — Dig.  8,  4^  11» 
qaem.  serv.  amit. 

(h)  8i  ante^  ex  tegal&  cMsitayerit 
stillioidiam.  posted  ez  tabalato,  yel  ez 
ali&  materii,  cassitare  non  potest. — ^Dig. 
8,  2,  20,  §  4,  de  sery.  prsd.  nrb. 

Stillicidiam,  qaoqao  modo  adqaisitum 
sit,  altias  tolli  potest ;  leyior  enim  fit  eo 
faoto  seryitas — cam  qnod  ez  alto  cadet 
leniiis  et  interdam  direptnm,  neo  per- 
yenietad  locamseryientem — inferiils  de- 
milti  non  potest,  qaia  fit  grayior  eer- 
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The  easements  hitherto  spoken  of  are  of  the  continuous  classj  Mere  non- 
that  is  to  say,  where  the  enjoyment  either  is  or  may  be  con-  '**®^.®^  ^^^' 
tinnons  without  any  farther  act  of  man  (a).     It  now  remains  to  easemeots. 
consider  how  intermittent  easements,  as  rights  of  way  or  rights 
to  draw  water,  may  be  lost. 

There  seems  to  be  no  doubt  that  easements  of  this  nature  may 
be  lost  by  mere  non-user,  provided  such  cessation  to  enjoy  be 
accompanied  by  the  intention  to  relinquish  the  right ;  from  the 
very  nature,  however,  of  the  enjoyment,  and  from  the  circum- 
stance that  the  cessation  to  enjoy  may  take  place  without  any 
alteration  in  the  dominant  tenement,  it  must  always  be  difficult 
to  lay  down  any  precise  rule  to  determine  when  a  cessation  of 
user  Ehall  be  taken  to  have  the  characteristics  requisite  to  make 
it  amount  to  an  abandonment  of  the  right. 

In  considering  this  part  of  the  subject  two  questions  appear 
to  arise : — 

Ist.  Supposing  there  to  have  been  simply  a  cessation  of  user, 
has  the  law  presented  any  fixed  period  to  raise  the  presumption 
of  a  release  or  abandonment  of  the  easement  7 

2nd]y.  If  any  such  period  be  fixed,  can  a  shorter  period  suffice, 
if  there  be  clear  evidence  of  intention  to  relinquish  the  right  f 

Lord  Coke  appears  to  have  been  of  opinion,  that  when  a  title  Co.  Lit. 
by  prescription  was  once  acquired,  it  could  only  be  lost  by  non- 
user  during  a  period  equal  to  that  required  for  its  acquisition. 
''It  is  to  be  known  that  the  title  being  once  gained  by  pre- 
scription or  custom  cannot  be  lost  by  interruption  of  the 
possession  for  ten  or  twenty  years  "  (6). 

At  this  time  the  analogy  to  the  statute  of  James  I.  had  not 
been  introduced  into  the  law. 

In  Doe  V.  Hilder  (r).  Lord  Tenterden,  in  delivering  the  Doe  y.  HUder. 
judgment  of  the  Court,  said :  '^  One  of  the  general  grounds  of  a 
presumption  is  the  existence  of  a  state  of  things  which  may  most 
reasonably  be  accounted  for  by  supposing  the  matter  presumed. 
Thus  the  long  enjoyment  of  a  right  of  way  by  A.  to  his  house  or 
close  over  the  land  of  B.,  which  is  a  prejudice  to  the  land,  may 


Titus,    id    est,  pro   stillioidio    flamen.  Mfc^meliorem  yioini  oonditionem  fieri 

£&dem  oaofid,  retro  daci  potest  stillioi-  pos8e,deterioremnon  posse:  nisialiqoid 

diuiD,  qaia  in  nostro   magis    inoipiet  nominatim,  servitate  impoaenday  imma* 

cadere ;  prodaci  non  potest,  ne  ia  alio  tatam  f  aerit. — Ibid.  §  5. 

looo  oadat  stillioidiam  qaam   in    qao  (a)  Ante,  p.  21. 

posita  servituB  est ;  lenias  faoere  pote-  TM  Go.  Lit.  114,  b. 

rimas,  acrios  non.   Et  omnino  soiendum  (c)  1819,  2  B.  &  A.  791. 
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Cesiaiion  to  most  reasonably  be  accounted  for  by  supposing  a  grant  of  such 
diflooDtinoonfl  right  by  the  owner  of  such  land ;  and  if  such  right  appear  to  have 
eaaementw.  existed  in  ancient  times,  a  long  forbearance  to  exercise  it,  which 
must  be  inconvenient  and  prejudicial  to  the  owner  of  the  house 
or  close,  may  most  reasonably  be  accounted  for  by  supposing  a 
release  of  the  right.  In  the  first  class  of  cases,  therefore,  a  grant 
of  the  rights — in  the  latter,  a  release  of  it,  is  presumed.'' 

Mr.  Justice  Littledale,  in  the  case  of  Moore  v.  Rawson  (a), 
though  he  did  not  cite  the  above  authority,  expressed  an  opinion 
in  accordance  with  it,  that  easements  of  this  character  could  only 
be  lost  by  a  cessation  of  enjoyment  during  twenty  years ;  the 
learned  judge  distinguished  between  these  easements  and  a  right 
to  light  and  air,  principally  on  the  gpx>und  that  the  former, 
as  far  as  their  acquisition  by  prescription  was  concerned,  could 
only  be  acquired  by  enjoyment  accompanied  with  the  consent  of 
the  owner  of  the  land,  while  the  enjoyment  of  the  latter  required 
no  such  consent,  and  could  only  be  interfered  with  by  some 
obstruction. 

''According  to  the  present  rule  of  law,  a  man  may  acquire 
a  right  of  way  or  a  right  of  common  (except,  indeed,  common 
appendant)  upon  the  land  of  another  by  enjoyment :  after  twenty 
years'  adverse  enjoyment,  the  law  presumes  a  grant  made  before 
the  user  commenced  by  some  person  who  had  power  to  grant ; 
but  if  the  party  who  has  acquired  the  right  by  grant,  ceases  for 
a  long  period  of  time  to  make  use  of  the  privilege  granted  to  him, 
it  may  then  be  presumed  he  has  released  the  right.  It  is  said, 
however,  that  as  he  can  only  acquire  the  right  by  twenty  years^ 
enjoyment,  it  ought  not  to  be  lost  without  disuse  for  the  same 
period ;  and  that,  as  enjoyment  for  such  a  length  of  time 
is  necessary  to  found  a  presumption  of  a  grant,  there  must  be  a 
similar  non-user  to  raise  a  presumption  of  release;  and  this 
reasoning,  perhaps,  may  apply  to  a  right  of  common  or  of  way.'' 

In  Holmes  v.  Buckley  {b),  where  there  had  been  a  grant  of  a 
watercourse  through  two  pieces  of  land,  with  a  covenant  by  the 
grantor  to  cleanse  the  same,  the  Court  decreed  the  party  claiming 
the  land  under  the  grantor  to  cleanse  the  stream^  although  the 
grantee  had  cleansed  it  at  his  own  expense  during  forty  years. 


(a)  1824,  8  B.  &  0.  889. 

(b)  1691 ,  1  £q.  Gaa.  Abr.  27  ;  [there 
are  some  obeervations  on  this  case,  as 
bearing  on  the  law  of  oorenantB  ranning 


with  the  land,  in  Austerberry  r.  Corpora* 
tion  of  Oldham  (1885),  L.  E.  29  Gh.  Diy. 
760,  at  pp.  777,  782.] 
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The  precise  period  requisite  to  extingaish  a  right  of  way^  by 
mere  non-user^  does  not  appear  to  have  been  determined  by  any 
express  decision  of  the  English  courts  (a) ;  but  it  is  said  to  have 
been  decided  in  an  American  case^  "  That  a  right  of  way  is  not 
lost  by  non-aser  for  less  than  twenty  years  '*  (b). 

The  following  cases  elucidate  the  doctrine  that  a  mere  inter-  Most  be  an 
mittence  of  the  user,  or  a  slight  alteration  in  the  mode  of  en-  Ji^ifnqSst^ 
joyment,  when   unaccompanied   by   any  intention  to   renounce  right, 
the  acquisition  of  a  right,  does  not  amount  to  an  abandonment. 

In  Payne  v.  Shedden  (c),  issue  was  taken  upon  a  plea  of  right  Pf^v^  ^• 
of  way  ;  and  it  appeared  that,  by  agreement  of  the  parties,  the 
line  and  direction  of  the  way  used  had  been  varied,  and  at  certain 
periods  wholly  suspended.  Patteson,  J.,  was  of  opinion,  that  the 
occasional  substitution  of  another  track  might  be  considered 
as  substantially  the  exercise  of  the  old  right  and  '^  evidence  of  the 
continued  eujoyment  of  it,"  and  that  the  suspension  by  agreement 
was  not  inconsistent  with  the  right. 

[In  The  Queen  v.  Ohorley  (d),  the  defendants  were  indicted  ^J-  J 
for  obstructing  a  public  footway  by  driving  carts  in  a  lane  through 
which  there  was  a  public  footway.  The  lane  was  so  narrow  that 
carts  could  not  pass  without  damage  to  persons  on  foot.  The 
defence  was  that  the  defendants  had  a  private  right  of  way  with 
carts,  &c.,  to  a  malthouse,  &c.,  situated  in  the  lane,  and  that  the 
public  right  of  footway  had  been  acquired  subsequently  to  the 
private  right,  and  was  qualified  by  or  subject  to  it  (e);  and 
the  question  was,  whether  the  privilege  was  extinguished  by  the 
acquiescence  of  the  owners  in  the  user  of  the  way  by  the  public, 
a  user  which  was  inconsistent  with  its  use  as  a  cartway  by  the 
defendants. 


ChorUy^ 


(o)  [In  Bovper  v.  HUl  (1835),  1  Bing. 
N.  0.  555,  Tindal,  C.  J.,  said,  that  an 
obstmotion  to  a  way  of  a  permanent 
oharaoter,  if  acqaiesoed  in  for  twenty 
years,  wonld  be  eyidenoe  of  a  rennnoia- 
don  and  abandonment  of  the  right  of 
way ;  of.  Drewett  v.  Sheard  (1836),  7  0. 
&  P.  465.  Bat  in  Cook  v.  Mayor  of  Bath 
(1868),  L.  B.  6  Bq.  177,  Malins,  V.-C, 
held  that  thirty  years*  non-nser,  without 
more,  was  insafficient  to  extinguish  a 
right  of  way.] 

(6)  Emerson  ▼.  Wiley^  10  Pickering, 
B.  310.  [Some  of  the  American  Court  s 
have  held  that  an  easement,  to  be  ex. 
tingnished  by  disuse,  most  hare  been 


acqaired  by  use;  bat  there  is  no 
authority  for  this  proposition  in  English 
law.  See  also  Angell  on  Watercourses, 
§  250  to  §  252,  and  the  observations  of 
Joy,  C.  B.,  1  Jones'  Exoh.  Bep.  (Ir.) 
123.] 

(c)  1834, 1  Moo.  A  Bob.  882.  The 
defendant  failed  in  establishing  any 
right  of  way.  See  also  Hale  ▼.  Oidroyd, 
ante,  p.  495;  and  Carr  t.  Fo$ter  (1842), 
3  Q.  B.  581. 

(d)  1848,  12  Q.  R.  616. 

(e)  QeeBrownlow  v.  To m^'nson  (1840), 
1  M.  ik  Gr.  484;  Elwood  y.  Bullorh 
(18il),  6  Q.  B.  383;  Mtrani  r.  Cham- 
herlin  (1861),  6  H.  4  N.  541. 
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[The  learned  jadge  at  the  trial  told  the  jury  that  nothing  short 
of  twenty  years'  aser  by  the  public,  in  a  way  inconsistent  with  the 
private  user,  would  destroy  the  right.  The  Court,  on  making  a 
rule  absolute  for  a  nev7  trial  for  misdirection,  after  saying,  that 
''  if  the  learned  judge  had  done  no  more  than  remark  that  a  mere 
ceasing  to  use  the  private  way,  or  a  mere  acquiescence  in  the 
interruption  by  the  public,  were  relied  on,  it  would  be  prudent 
not  to  rely  on  such  mere  cessation  or  acquiescence  unless  shown 
for  twenty  years,  it  would  have  been  no  misdirection/'  proceed  aa 
follows  : — **  As  an  express  release  of  the  easement  would  destroy 
it  at  any  moment,  so  the  cesser  of  use,  coupled  with  any  act  clearly 
indicative  of  an  intention  to  abandon  the  right,  would  have  the 
same  effect  without  reference  to  time ;  for  example,  this  being  a 
right  of  way  to  the  defendant's  malthouse,  and  the  mode  of  user 
by  driving  carts  and  waggons  to  an  entrance  from  the  lane  into 
the  malthouse  yard,  if  the  defendant  had  removed  his  malthouse, 
turned  the  premises  to  some  other  use,  and  walled  up  the 
entrance,  and  then  for  any  considerable  time  acquiesced  in  the 
new  use,  we  conceive  the  easement  would  have  been  clearly  gone. 
It  is  not  so  much  the  duration  of  the  cesser  as  the  nature  of  the 
act  done  by  the  grantee  of  the  easement,  or  of  the  adverse  act 
acquiesced  in  by  him,  and  the  intention  in  him  which  either  the 
one  or  the  other  indicates,  which  are  material  for  the  consideration 
of  the  jury  "  (a). 
Ward  y. Ward.  In  Ward  V.  Ward  (6),  a  right  of  way  was  held  not  to  have  been 
lost  by  mere  non-user  for  a  period  much  longer  than  twenty 
years,  it  being  shown  that  the  way  was  not  used,  because  the 
owner  had  a  more  convenient  mode  of  access  through  his  own 
land.  Alderson,  B.,  said:  ''The  presumption  of  abandonment 
cannot  be  made  from  the  mere  non-user.  There  must  be  other 
circumstances  in  the  case  to  raise  that  presumption.  The  right 
is  acquired  by  adverse  enjoyment ;  the  non-user,  therefore,  must 
be  the  consequence  of  something  adverse  to  the  user.'' 

In  Lovell  v.  Smith  (c),  the  owner  of  a  right  of  way  had,  about 
thirty  years  before  the  action,  agreed  with  the  servient  owner  to 
use,  in  lieu  of  part  of  the  old  way,  a  new  way  over  the  servient 


Lovell  T. 
Smith. 


(a)  The  Coart,  it  will  be  seen,  ex- 
pressed  no  dietinot  opinion  on  the  point 
Ifft  open  in  Stokoe  7.  Singers,  ante,  p. 
496 ;  bat  in  the  latter  ease  Lord  Camp- 
bell said,  that  "  The  Queen  v.  Charley  is 
an  aathority  that  an  abandonment  ii 


efFeotnal  if  oommnnioated  and  acted  on ; 
it  goes  no  farther."  See  ante,  p.  67,  as 
to  Perry  v.  Fitzhaioe. 

(b)  1852,  7  Ezoh.  838. 

(c)  1867,  3  0.  B.,  N.  S.  120. 


BY   IMPLIED  RELEASE.  529 

[owner's  land,  and  therefore  he  disconfcinaed  to  use  the  old  way,     Mast  be  an 
and  nsed  the  new.     The  Coart  held  that  the  mere  non-user  of    *^°nq°°8h^ 
the  old  way  and  the  user  of  the  new  one  for  more  than  twenty         right. 
jears^  under  such  circumstances,  furnished  no  evidence  of  an 
intention  to  abandon  the  old  right. 

[In  Cook  y.  Mayor  of  Bath  (a),  there  had  formerly  been  a  right  of  Coolie  t.  ifayor 
way  through  a  back  door,  which  had  been  dosed  for  thirty  years,  ^^  ^*  * 
and  then  opened  and  used  for  four  years  before  the  obstruction. 
Malins,  Y.-C,  held  that  there  had  been  no  abandonment.  He 
says :  *'  It  is  always  a  question  of  fact,  to  be  ascertained  by  the 
jury  or  the  Court  from  the  surrounding  circumstances,  whether 
the  act  amounts  to  an  abandonment,  or  was  intended  as  such.  If 
in  this  case  the  defendants  had  commenced  building  before  the 
door  had  been  re-opened,  I  should  have  been  of  opinion  that  the 
plaintiff  had,  by  allowing  it  to  so  remain  closed,  led  them  into  in- 
curring expense,  and  therefore  could  not  prevent  them  acting  on 
the  impression  that  he  intended  to  abandon  his  right." 

In  James  v.  Stevenson  {b),  it  was  held  that  mere  non-user  of  Jamew  y. 
some  of  the  roads  over  which  a  right  of  way  existed,  where  no  ^'^^•^•^' 
occasion  for  user  had  arisen,  coupled  with  the  use  by  the  servient 
owner  of  those  parts  of  the  roads  for  farm  purposes,  did  not 
constitute  abandonment :    and  to   the   same   effect  is   Cook  v. 
Ingram  (c). 

In  Midland  Railway  Company  v.  Oribble  ((2),  where,  on  the   M,  R.  y. 
intersection  of  land  by  a  railway,  a  crossing  had  been  provided  for  ^' 

the  purpose  of  communication  between  the  severed  parts,  it  was 
held  that,  on  the  alienation  by  the  owner  of  the  part  on  one  side 
of  the  railway  without  reserving  any  right  of  way  over  it,  the 
right  to  use  the  crossing  was  finally  abandoned.] 

In  Hall  V.  Swift  (a),  where  it  appeared  that  about  forty  years  Waterooane. 
since  a  stream  of  water  from  natural  causes  ceased  to  flow  in  its  Sail  y.Sm/L 
accustomed  course,  and  did  not  return  to  it  until  nineteen  years 
before  the  action  was  brought,  the  Court  held,  that  the  right  to 
the  flow  of  water  was  not  lost.  "  It  is  further  objected,'^  said 
Tindal,  C.  J.,  '^  that  the  right  claimed  has  been  lost  by  desuetude, 
the  water  having  many  years  since  discontinued  to  flow  in  its 
accustomed   channel,    and   having    only   recommenced   flowing 

(a)  1868,  L.  R.  6  Eq.  177.  881.     See  obaeryations  on  this  case  hj 

(6)  L.  B.  (1898),  A.  0.  162.  Patteooo,  J.,  in  Carr  y.  Foster  (1812),  8 


i 


e)  1893,  68  L.  T.  671.  Q.  B.  586.     [HcUl  y.  Swift  is,  howeyer, 

d)  L.  B.  (1896),  2  Gh.  827.  a  case  not  of  an  easement,  bat  of  a 

(e)  1888,  6  Soott,  167  ;  4  Bing.  N.  0.  natoral  right.] 

o.  35 
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[nineteen  years  ago.  That  interruption^  however,  may  have  been 
occasioned  by  the  excessive  dryness  of  seasons,  or  from  some 
other  cause  over  which  the  plaintifE  had  no  controL  Bat  it 
would  be  too  much  to  hold  that  the  right  is,  therefore,  gone; 
otherwise,  I  am  at  a  loss  to  see  why  the  intervention  of  a  single 
dry  season  might  not  deprive  a  party  of  a  right  of  this  descrip- 
tion, however  long  the  course  of  enjoyment  might  be"  (a). 

In  Oroaaley  v.  Lightowler  (&),  the  plaintiffs  were  carpet  mana- 
factnrers,  and  had  carried  on  business  on  the  banks  of  the  river 
Hibble  from  1840  to  1864.  A  supply  of  pure  water  was  necessary 
for  their  business.  The  defendants  claimed  a  right  to  foul  the 
stream  with  the  refuse  of  dye-works,  which  had  been  carried  on 
before  1839,  but  had  then  been  shut  up  and  abandoned,  and 
re-opened  by  the  defendants  in  1864.  Wood,  V.-C,  said :  '^The 
question  of  abandonment,  I  quite  concede  to  the  counsel  for  the 
defendants,  is  a  very  nice  one.  On  that  a  great  number  of 
authorities  have  been  cited,  which  appear  to  me  to  come  to  this, 
that  the  mere  non-user  of  a  privilege  or  easement  of  this 
description  is  not  in  itself  an  abandonment  that  in  any  way 
concludes  the  claimant;  bnt  the  non-user  is  evidence  with 
reference  to  abandonment.  The  question  of  abandonment  is  a 
question  of  fact,  that  must  be  determined  upon  the  whole  of  the 

circumstances  of  the  case It  has  always  been  held  to  be 

of  considerable  importance  that  a  person  in  possession  of  a  certain 
right,  and  leaving  the  right  wholly  unused  for  a  long  period  of 
time,  and  having  given  so  far  an  encouragement  to  others  to  lay 
out  their  money  on  the  assumption  of  that  right  not  being  used, 
should  not  be  allowed  at  any  period  of  time  to  resume  his  former 
right,  to  the  damage  and  injury  of  those  who  themselves  have 
acquired  a  right  of  user  which  the  recurrence  to  this  long-disased 
easement  will  interfere  with.'' 

On  appeal  (c),  Lord  Chelmsford,  C,  said:  ''The  authorities 
upon  the  question  of  abandonment  have  decided  that  a  mere 
suspension  of  the  exercise  of  a  right  is  not  sufficient  to  prove  an 
intention  to  abandon  it.  But  a  long-continued  suspension  may 
render  it  necessary  for  the  person  claiming  the  right  to  show  that 
some  indication  was  given,  during  the  period  that  he  ceased 
to  use  the  right,  of  his  intention  to  preserve  it.  The  question  of 
abandonment  of   a  right  is  one  of   intention  to  be  decided  on 


(a)  Cf.  Hale  y.  Oldroyd   (1845),  14 
M.  A  W.  789,  above  p.  496. 


(c) 


1886.  L.  B.  a  Eq.  279. 
1867,  L.  a.  2  Ch.  478. 
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Xihe  facts  of  each  particalar  case.  Previous  decisions  are  only  so 
far  asef al  as  they  famish  principles  applicable  to  all  cases  of  the 
kind.  The  case  of  Beg.  y.  Ohorley  (a)  shows  that  time  is  not 
a  necessary  element  in  a  qaestion  of  abandonment,  as  it  is  in  the 
case  of  the  acqaisition  of  a  right.''  His  Lordship,  on  the  facts, 
held  that,  the  ancient  dye-works  having  been  dismantled  without 
any  intention  of  erecting  others,  the  right  had  been  abandoned, 
and  that  the  case  put  by  Holroyd,  J.,  in  Moore  v.  Bawson  (6), 
exactly  applied.] 

So,  by  the  civil  law,  where  a  right  of  this  kind  was  lost  by  the 
fountain  drying  up,  it  was  held  to  revive  as  soon  as  the  fountain 
burst  forth  again  (c). 

Where,  however,  there  has  not  been  a  mere  cessation  to  enjoy, 
but  it  has  been  accompanied  by  indications  of  an  intention  to 
abandon  the  right,  as  by  a  disclaimer,  there  is  authority  for 
saying  that  a  shorter  period  will  be  sufficient  to  extinguish  the 
right.  Such  direct  evidence  of  intention  appears  to  have  been 
treated  in  the  same  manner  as  the  similar  indications  afforded  by 
a  change  in  the  status  of  the.dominant  tenement.  Such  non-user, 
accompanied  by  confessions  that  the  party  had  no  right,  would  at 
all  events  be  strong  evidence,  and  in  effect  almost  conclusive, 
that  he  never  had  any  such  right. 

In  Norbury  v.  Meade  and  Others  {d),  the  Lord  Chancellor  said, 
''In  the  case  of  a  right  of  way  over  the  lands  of  other  personS| 
being  an  easement  belonging  to  lands,  if  the  owner  chooses  to 
say  *  I  have  no  right  of  way  over  those  lands,'  that  is  disclaiming 
that  right  of  way;  and  though  the  previous  title  might  be  shown^ 
a  subsequent  release  of  the  right  might  be  presumed." 

In  Harvie  v.  Rogers  (a),  where  a  public  right  of  way  was 
claimed  in  Scotland,  Lord  Eldon  said,  ''It  was  contended  in 
argument  that,  according  to  the  law  of  Scotland,  it  was  necessary 
to  prove  forty  years'  uninterrupted  enjoyment  down  to  the  period 
of  trial.    But  it  is  quite  impossible  to  maintain  a  position  of  that 


Mosfc  be  an 

iDtention  to 

relinqTiish 

rigrht." 

Grossley  v, 
Lightowler, 


Ginl  law. 


Non-nserwith 
diflolaimer. 


Norhwry  v. 
Meade. 


Harvie  y. 
Rogers. 


(a)  18*8,  12  Q.  B.  516. 


1824,  3  B.  <fc  C.  332,  338 ;  above, 
p.  491. 

(c)  Hi,  qai  ex  fando  Satrino  aqaam 
ducere  soliti  sant,  adierant  me,  pro- 
posnenintqad— aqaam,  qaa  per  aliqaot 
annoe  usi  sunt,  ez  fonte,  qai  est  in  f  undo 
Sotrino,  dncere  noD  potaisee,  qii6d  fong 
•examiiet ;  et  postea  ez  eo  fonte  aqaam 
£aere  coepiaae;  petierantqie  (a)  me — 
•ut,  qnod  joe  non  negligently  ant  cjlpd 


Buk  amiserant,  sed  qaia  daoere  non 
poterant,  his  restitneretur.  Qaomm 
mihi  postalatio  cam  non  iniqaa  visa  sit, 
saccnrrendam  his  pntayi.  Itaqae  qaod 
JQS  habaemnt  tanc,  cam  primam  ea 
aqaa  perrenire  ad  eos  non  potuit,  id  eis 
restitaere  placet. — Dig.  8,  8,  85,  de 
serv.  pr89 1.  rast. 

(d)  1821,  8  Bligh,  241. 

(e)  1828,  8  Biigb,  N.  S.  447. 
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Noo.niier with  kind;  for  it  would  lead  to  this  conseqaence^  that  if  yoa  were  to- 
dJBclaimer.  establish  an  nninterrapted  enjoyment,  even  for  the  period  of 
sixty  or  seventy  years,  an  occupier  could  at  any  time  defeat  that 
right  by  successive  obstructions,  although  these  obstructions 
might  be  resisted  by  persons  exercising  the  right  of  way,  unless 
they  thought  proper  to  go  into  a  court  of  justice.  I  apprehend 
that  cannot  be  the  case.  It  cannot  be  the  case  certainly  by  the 
law  of  England.  If  the  right  be  once  established  by  clear  and 
distinct  evidence  of  enjoyment,  it  can  be  defeated  only  by  distinct 
evidence  of  interruptions  acquiesced  in." 

It  is  evident  this  language  cannot  be  taken  literally,  that  no 
amount  of  non-user  would  be  sufficient  to  defeat  a  right  of  way 
once  fully  established.  The  obvious  meaning  of  Lord  Eldon 
was,  that  where  acts  of  interruption  are  proved  as  evidence  that 
the  right  has  ceased,  the  material  inquiry  must  be,  whether  such 
acts  of  interruption  were  known  and  acquiesced  in. 

Effect  of  Pre-  A  most  important  question  upon  this  point  under  the  Prescrip- 
tion Act  was  suggested  in  the  first  edition,  "Whether,  in  all 
cases  where  an  easement  is  claimed  by  prescription,  the  user 
must  possess  all  the  qualities  requisite  to  confer  a  title  down  to 
the  very  commencement  of  the  suit;  and  therefore,  althougl^ 
the  right  may  have  clearly  existed  at  an  earlier  period,  it  is 
destroyed  by  a  subsequent  user  not  possessing  those  essential 
qualities.'^  It  has  been  already  seen  that,  by  the  statute,  the 
period  of  user  to  acquire  an  easement  must  be  that  immediately 
preceding  the  commencement  of  an  action;  and  if  the  statute 
had  been  held  to  be  obligatory  in  all  cases  upon  parties  to- 
proceed  under  it,  and  to  exclude  the  common  law  evidence  of 
prescription,  many  ancient  rights  would  have  been  lost  by  modes 
which  at  the  common  law  would  have  been  insufficient  to 
produce  that  result,  and  which  the  legislature,  in  framing  the 
statute,  did  not  appear  to  contemplate. 

As,  for  example,  where,  within  the  period  requisite  to  confer  an 
easement,  there  has  been  a  unity  of  possession  of  the  dominant 
and  servient  tenement?,  no  right  under  the  statute  can  be  ac- 
quired according  to  the  cases  cited,  ante,  p.  165,  note  (/),  and 
183,  note  (a)  ;  and  supposing  the  right  to  be  ancient,  the 
incidental  operation  of  the  statute  would  have  been,  in  such  a 
case,  to  destroy  it,  if  the  party  claiming  were  compelled  to  claim 
under  the  statute,  but  as  the  right  may  still  be  claimed  as  at 
common  law,  no  such  consequence  would  in  fact  ensue  (a). 

(a)  See  Lawson  y.  LangUy  (1886),  4  A.  A  E.  8d8. 


BY   IMPLIED   RELEASE.  533 

So,  of  any  other  failure  of  the  requisite  qualities  of  the  user.      EflEeot  of  Pre- 

Another  anomaly  would  also  have  arisen  as  to  the  mode  of  '<>"P*^Q°  ^Q*- 
losing  an  easement,  which  would  be  different  in  the  case  of  an 
casement  claimed  by  express  grant  and  by  prescription.  Thus, 
a  right  of  way  by  express  grant  would  not  be  determined  by 
-unity  of  possession,  as  it  would  have  been  if  claimed  by  pre- 
scription. 

This  inconvenience  has  been  obviated  by  considering  this  as 
an  a£Srmative  statute,  which  does  not  take  away  the  common 
law  (a);  and  a  party  may,  therefore,  allege  and  prove  a  pre- 
scriptive title  in  the  same  manner  as  if  the  statute  had  not  passed. 
In  the  case  of  Onley  v.  Qardiner  (6),  where  the  defendant  failed  Chdey  t. 
in  proving  a  sufficient  title  under  the  statute  in  consequence  of  a 
unity  of  possession,  the  Court,  after  argument,  in  which  it  was 
held  that  such  unity  defeated  the  title  under  the  statute,  allowed 
the  defendant  to  amend  his  plea  by  pleading  a  right  of  way  by 
prescription  generally ;  and  in  Richards  v.  Fry  (c),  where  it  was  Richards  t. 
suggested  in  argument,  that  ^*  If  a  party  had  a  right  three  years  ^^* 
ago,  which  he  released,  and  then  an  action  was  brought  against 
him  for  a  trespass  committed  before  the  release,  if  he  pleads 
according  to  the  letter  of  the  statute,  i.e.,  a  user  for  thirty  years 
before  the  commencement  of  the  suit,  he  would  be  defeated, 
although  the  act  in  question  was  perfectly  justifiable  at  the  time/' 
Patteson,  J.,  observed,  *'  He  might  not  be  able  to  avail  himself 
of  the  statute,  but  he  would  have  a  defence  at  common  law;'' 
[and  the  law  has  since  been  laid  down  accordingly  in  several 
cases  (d).] 

By  the  civil  law,  the  same  period  was  fixed  for  the  loss  of  a  CitU  law. 
praddial  servitude  by  non-user,  as  for  its  original  acquisition  by 
enjoyment — ten  years  where  both  parties  were  present,  twenty  Lonof 
when  either  was  absent — and,  until  this  full  period  had  elapsed,  "^^?^^^ 
the  servitude,  though,  owing  to  some  alteration  in  the  dominant  enjoyment, 
tenement,  it  had  ceased  to  exist  for  a  series  of  years,  might  at 
any  time  revive  by  the  two  tenements  being  restored  to  their 
original  relative  position :  thus,  a  right  of  way,  interrupted  by 
alienation  of  a  portion  of  the  dominant  tenement,  revived  upon 
its  re-purchase  (e) ;  so,  too,  the  servitude  '^  altus  non  toUendi '' 
revived,  if  the  intervening  buildings  were  pulled  down. 


(a)  BaooD,  Abr.  Stat.  O.  id)  See  aboye»  p.  178. 

(b)  1838,  4  M.  A;  W.  406.  (e)  Si  quia  ex  f ando,  cai  yiam  yicinas 

(c)  1838,  8  Ne7.  &  P.  72 ;  7  A.  &  E.      deberet,  yendidisiet  looam  prozimam 
^08.  ■errienti  fnndo,  non  impoaitA  Berritatej 
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Oivfl  law. 

LoMof 

Eerritiide  hj 
oenation  of 
enjoyment. 


To  lose  an  urban  seryitnde,  as  already  seen^  some  act  of  the- 
owner  of  the  servient  tenement  was  also  required.  Where  the- 
servitude  was  only  to  be  used  at  fixed  intervals,  exceeding  a  day, 
the  periods  of  prescription  for  the  loss  by  non-user  were  pro- 
longed to  twenty  and  forty  years.  Any  user  within  that  time, 
however,  in  the  right  of  the  dominant  tenement,  whether  by  the 
owner,  occupier,  or  their  friends,  servants,  or  guests,  was- 
sufficient  to  preserve  the  servitude  (a). 

The  period  of  twenty  years  was  fixed  as  the  limit,  by  a  consti- 
tution of  Justinian,  for  the  loss,  by  non-user,  of  a  right  of  way 
which  was  only  to  be  exercised  for  one  day,  at  intervals  of  five 
years  (uno  tantummodo  die  per  quinquennium),  great  doubts 
having  previously  existed  upon  this  point  amongst  jurists  (b). 

The  period  for  losing  by  non-user,  as  well  as  that  for  acquiring 
servitude  by  enjoyment,  might  be  made  up  from  the  time  of  the^ 
occupation  or  ownership  of  successive  persons — both  the  ac- 
quisition and  loss  having  respect  to  the  tenement,  and  not  to  the^ 
person  (c). 


et  intr^  legitimnm  iempnn,  qno  seiri- 
tutes  peieuxit,  rnisns  earn  looum  adqai- 
■igaet,  habiturus  eet  seiTituteni,  qaam 
Vioinns  debniaset. — Dig.  8,  6,  18,  qnem. 
lerv.  amit. 

(a)  Siont  UBiiir.frcctnm,qmnon  utendo 
per  bienniam  in  soli  rebup,  per  annale 
aatem  (tempas)  in  mobilibuB  yei  se  mo- 
▼entiboB  diminnebatar,  non  passi  samns 
liDJDsmodi  sastinere  oompendioenm  in- 
teritnm,  sed  ei  decennii  Tel  yiginti  an- 
nornm  dedimns  spatiam  :  ita  in  ceteris 
servitutibos  obtinendnm  esseoensaimup, 
at  omnes  servitntes  non  ntendo  amit- 
tanturp  non  biennio,  (quia  tantnmmodo 
soli  rebus  annexed  sunt,)  sed  decennio 
oonti^  prsBsentePy  vel  yiginti  spatio  an- 
nomm  oontrji  absentee  :  at  sit  in  omni- 
bus hojasmodi  rebns  oanfa  siniilip, 
ezplosis  different iis.— Cod.  3,  84, 18,  de 
aery,  et  aq. 

Si  sio  oonstitnta  sit  aqua,  'at  yel 
mitate  docatar  tantiim,  yel  nno  mense,* 
qnesritar,  qnemadmodum  non  ntendo 
amittatnr  :  qoia  non  est  continnam  tem- 
pna,  qno  cam  nti  non  potest,  non  sit 
asns.  Itaqne  et  ai  altemia  annis  yel 
mensibns  qais  aqnam  babeafc,  dnplioato 
oonstitnto  tempore  amittitnr.  Idem  et 
de  itinore  onstoditnr :  si  yero  *  altemis 
diebns,  ant  die  toto,  ant  tantiim  noote,' 
statuto  legibns  tempore  amittitnr :  qnia 
ana  seryitas  est.    Nam  et  ki  altemia 


horif ,  yel  nn&  horft  qaotidie  seryitntom 
habeat.,  Seryins  soribit,  perdere  enm, 
non  ntendo,  seryitntem  :  quia  id,  quod 
habet,  oottidiannm  ait.— Dig.  8,  6,  7, 
qnem.  sery.  amit. 

Postremo  finitar  (seryitas)  etiam  non 
ntendo — si  vidt  licet  nemo  sezritate  nsna 
sit,  neqoe  is  oni  debetnr,neqae  f>oa8es8or 
prssdii  dominantia  amicus^e  ant  hoepes ; 
cnterum  ita  si  nemo  asns  sit  aeryiiate 
per  constitntum  oontinanm  tempos, 
qnod  tempna  eat  deoem  yel  yiginti  an- 
nornm.  Enimyero  ai  aeryitntia  nana 
oontinanm  aat  qnotidiannm  tempaa  non 
habeat,  fort^  qnia  altemia  annia  ant 
mensibus  oonstitnta  est,  doplioato  oon- 
stitnto tempore  non  ntendo  amittitnr, 
id  eat  adyeraaa  pnesentea  yiginti  annia, 
adversna  abaentea  quadraginta.  Idem- 
que  et  in  longioribna  interyallia  pro 
ratione  et  facnltate  atendi,  statnendam, 
Quionmque  yero  ant  nostro  nt  prsdii 
nomine  nsna  sit,  poaaeeaor,  mercenarina, 
hoapea,  amionst  colonns,  frnctnarioF,  re- 
tinebimns  EerTitatem. — Vinnius,  Oomm» 
ad  Inst.  Lib.  2,  tit.  8,  qnibas  modia  ser?. 
amittantnr,  §  6. 

(h^  God.  8,  34, 14,  de  sery.  et  aq. 

(c)  Tempns,  qno  non  eat  aaoa  pras- 
oedens  fundi  dominns,  oui  servitus  de- 
bet or,  imputatur  ei,  qui  (in)  ejus  loco 
successit. — Dig.  8,  6,  18,  §  1,  quem» 
aery.  amit. 


PART  VI.  - 
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CHAPTER  I. 

WHAT  AMOUNTS  TO  ▲  DISTUBBANCB. 

Thbbs  is  a  dear  distinction  as  to  the  foundation  of  the  right  DistinoUoii 
of  action  for  a  private  nuisance,  properly  so  called,  and  an  ^a^Jfon?^^^ 
action  for  the  disturbance  of  an  easement.    No  proof  of  any  naisanoaaad 
right,  in  addition  to  the  ordinary  right  of  property,  is  required  ^oe  of  an 
in  the  case  of  the  former.    To  maintain  an  action  for  a  disturbance  eaaemeot. 
of  an  easement  to  receive  air  by  a  window,  proof  of  the  acces- 
sorial right  must  be  given ;  but  it  is  otherwise  where  an  action  is 
brought  for  corrupting  the  air,   or  establishing  an   offensive 
trade  (a).    Yet  the  incidents  of  the  two  classes  of  rights,  as  far  as 
concerns  the  remedies  for  any  infringement  of  them,  are  similar. 
^  A  man  ha^  no  need  to  prescribe  to  do  a  thing  which  he  may  do 
of  common  right,  as  to  distrain  for  rent,  rent  service,  &c. ;  or  if 
I  would  prescribe  that,  when  a  man  builds  a  house  so  that  from 
his  house  the  water  runs  upon  my  land,  I  have  been  used  to 
abate  that  which  causes  the  water  to  run  upon  my  land,  this 
prescription  is  void,  for  by  the  common  law  I  can  do  that  as 
well  ^'  (6).     In  many  cases  an  action  may  be  founded  on  both 
these  rights ;  thus  in  Aldred'a  Case  (c),  the  plaiutifE  complained  Aldred'a  Case, 
of  the  stoppage  of  his  windows,  and  that  the  defendant  had 
erected  a  wooden  building,  and  kept  hogs  therein,  by  means  of 
which  his  easement  of  light  was  obstructed,  and  his  enjoyment  of 
his  messuage  diminished  by  the  smell  of  the  hogs.     Both  injuries 
are  called  nuisances,  and  the  same  principles  as  to  the  nature  of 
the  remedies  for  them  apply  indiscriminately  to  both. 

It  is  not  every  interference  with  the  full  enjoyment  of  an  ease- 


8 


fa)  Ante,  p.  802.  860. 

[b)  Per  Choke,  J.,  8  Bdw.  4,  6,  pi.  (c)  1738,  9  Bep.  67  b. 

14;  TenatU  y.  Qoldwin  (1706),  1  Salkeld, 
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ment  that  amoants  in  law  to  a  distarbance ;  there  mast  be  some 
sensible  abridgment  of  the  enjoyment  of  the  tenement  to  which 
it  is  attached,  althongh  it  is  not  necessary  that  there  shoald  be  a 
total  obstraction  of  the  easement. 

The  injary  complained  of  must  be  of  a  substantial  nataroj  in 
the  ordinary  apprehension  of  mankind,  and  not  arising  from  the 
caprice  or  peculiar  physical  constitution  of  the  party  aggrieved. 

Thus  it  is  said,  in  Aldred's  Case,  ''  If  A.  makes  a  watercourse, 
running  in  a  ditch  from  the  river  to  his  house,  for  his  necessary 
use,  if  a  glover  sets  up  a  lime-pit  for  calf-skins  and  sheep-skins, 
so  near  the  said  watercourse  that  the  corruption  of  the  lime-pit 
has  corrupted  it,  for  which  cause  his  tenants  leave  the  said  house, 
an  action  on  the  case  lies  for  it,  as  it  is  adjudged,  13  Hen.  7, 
26  "  (a). 

''If  a  chandler  erects  a  melting-house,  it  is  a  common 
nuisance ;  but  if  a  man  is  so  tender-nosed  that  he  cannot  endare 
sea-coal^  he  ought  to  leave  his  house  "  (&). 

"  If  a  man  set  up  a  school  so  near  my  study,  who  am  of  the 
profession  of  the  law,  that  the  noise  interrupts  my  studies,  no 
action  lies  "  (c). 

But  the  ploughing  up  of  land,  over  which  a  man  had  a  right  of 
way,  is  a  nuisance  to  his  right  of  way  ;  for  it  is  not  so  easy  to 
him  as  it  was  before  (d).  In  James  v.  Hayward  (a),  Jones,  J., 
said,  "  If  a  private  man  hath  a  way  over  the  land  of  J.  S.,  by 
prescriptive  grant,  J.  S.  cannot  make  a  gate  across  the  way.'' 

So,  the  driving  of  stakes  into  a  watercourse,  or  otherwise 
diverting  it,  whereby  I  can  no  longer  have  sufficient  water  for  my 
mill  (/) ;  even  if  the  stream'be  choked  up  for  want  of  cleansing  {g), 
or  by  the  roots  of  trees  growing  into  it  {h).     [Or  an  action  will 


(a)  [This  and  the  following  two  oases 
are  instances  of  naisanoe  (in  the  ordi- 
nary sense  of  the  word)  rather  than  of 
distnrbanoe  of  easements.] 

(b)  Per  Doddcridge,  J.»  in  Jones  t. 
Powell  (1628) »  Palmer,  688;  [see  the 
passage  cited  from  the  judgment  of 
Knight  Brnoe,  Y.-C. ,  ante,  p.  428,  and 
the  instances  of  nuisances  there  given.] 

(c)  Com.  Dig.  Action  on  the  Case  for 
a  Naisanoe  (C) ;  [of.  Harrigon  t.  Good 
(1871),  L.  B.  11  Eq.  838,  a  case  of 
ooTCnant.] 

(d)  2  HoU.  Abr.  Nosans,  G.  pi.  1 ; 
ICliffard  r.  Hoare  (1874),  L.  B.  9  C.  P. 
862.  Cf.  Auitin  r.  Scottish  Widow^ 
Assurance  Society  (1882),  8  L.  B.  Jr. 


885 ;  Nicol  y.  Beaumont  (1881),  60  L.  T. 
112.] 

(e)  1631,  Sir  W.  Jones,  222.  [Connt 
by  reversioner  for  fastening  gate  made 
across  private  way,  held  good  after 
verdict;  Kidgill  y.  Moor  (1860).  9  C  B. 
864;  of.  Andrews  y.  Paradise  (1725),  8 
Mod.  318.  As  to  narrowing  a  way,  see 
Hutton  y.  Hamhoro  (1860),  2  F.  ft  F. 
218 ;  Pullin  y.  Deffel  (1891),  64  L.  T. 
184.] 

7)  2  Boll,  nbi  sup.  pi.  8,  9. 

[g)  Bower  y.  Hia  (1835),  1  Biog.  N. 
C.  649. 

(h)  Hallv.  Swift  (1888),  6  Soott^  167; 
4  Bing.  N.  0.  381. 


^ 


WHAT   AMOUNTS  TO   A   DISTURBANCE, 


537 


lie]  for  affixing  a  small  pipe^  and  thereby  taking  water  from  a 
larger  one  (a),  or  for  diverting  part  of  the  water  only  (b),  [or  for 
opening  a  drain  into  a  sewer  made  by  another  on  my  land  nnder 
a  reservation  of  right  to  make  it  for  the  purpose  of  carrying  off 
bis  drainage  (c).] 

''  Item/^  says  Bracton^  "  si  qnis  aliqnid  fecerit  quominns  ad 
fontem,  &c.,  ire  possitj  vel  hanrire,  vel  de  fonte  aqusd  non 
tantam   aqnam    dncere    vel    haarire,   tales    cadere    possunt   in 


Easement 
need  not  be 

totally 
obetmoted. 


assisam 


i> 


(d). 


A  case  is  mentioned  by  Mr.  Starkie  (e),  of  an  action  brought 
for  the  disturbance  of  a  watercourse,  where  it  appeared  that  the 
water,  after  being  used  for  irrigation^  was  returned  to  the  natural 
•channel ;  and  Wood^  B.,  nonsuited  the  plaintiff.  As^  however^ 
it  was  shown  that  a  portion  of  the  water  was  lost  by  irrigation 
and  absorption,  the  Court  of  King^s  Bench  is  reported  to  have 
aet  aside  the  nonsuit. 

To  maintain  an  action  for  obstructing  light,  it  is  sufficient  to  L^gl^t. 
show  that  the  easement  cannot  be  enjoyed  in  so  full  and  ample  a 
manner  as  before — or  that  the  premises  are  to  a  sensible  degree 
less  fit  for  the  purposes  of  business  or  occupation  (/). 

In  Parker  v.  Smith  and  Others  {g), — ^Tindal,  C.  J.,  in  summing  Parker  ▼. 
np,  said,  ''  The  question  in  this  case  is,  whether  the  plaintiff  has 
the  same  enjoyment  now,  which  he  used  to  have  before,  of  light 
and  air,  in  the  occupation  of  his  house ;  whether  the  alteration, 
by  carrying  forward  the  wall  to  the  height  of  ten  feet,  has  or  has 
not  occasioned  the  injury  which  he  complains  of.  It  is  not  every 
possible,  every  speculative  exclusion  of  light  which  is  the  ground  of 
an  action ;  but  that  which  the  law  recognizes,  is  such  a  diminution 
of  light  as  really  makes  the  premises  to  a  sensible  degree  less  fit 
for  the  purposes  of  business.  It  appears  that  the  defendants' 
premises  had  been  injured  by  fire,  and  they  re-erected  them  in  a 
different  manner.  They  have  a  right  to  re-erect  in  any  way  they 
please,  with  this  single  limitation,  that  the  alteration  which  they 


Smith* 


(a)  Moore  y.  Dame  Browne  (1672), 
Dyer,  319  b,  pi.  17. 

(&)  AnoD.,  Dyer  (1666),  248  b,  pi.  80; 
eee  also  B,  ▼.  Tindall  (1837),  6  A.  &  B. 
143. 

(c)  Lee  Y,  Stevenson  (1868),  Ell.  Bl.  St 
Ell.  512. 

(d)  Braotoo,  Lib.  4,  ff.  288. 

(e)  2  Evid.  2Qd  ed.  9, 11,  note.  [The 
qaeetioQ  arisiDg  in  Baoh  casea  is  itated 


aboye,  p.  248,  note.] 

(/)  CotterellY.  Chiffithe  (]801),4Eap. 
N.  P.  0.  69.  [The  qaestion  here  dis- 
cuBfled  is  distinct  from,  thoagh  cloaelj 
connected  with,  the  qnestion  treated 
above  (pp.  290,  ff),  as  to  the  extent  of 
the  right  to  light  which  is  acquired  by 
enjoyment.] 

(y)  1882,  6  0.  A  P.  488 ;  Pringle  y. 
Wemham  (1886),  7  a  4  P.  877. 
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DistarboBoe 

of  easement 

of  liorht. 


Backr, 
Btacey, 


Wells  T.  Ody. 


Dent  Y.  Auc- 
Hon  Mart  Co^ 


make  mnst  not  diminish  the  enjoyment^  by  the  plaintiff,  of  light 
and  air.  It  is  contended  by  the  defendaats,  that,  on  the  whole, 
the  light  and  air  are  increased.  If,  as  matters  now  stand,  upon 
the  evidence  yon  have  heard,  yon  think  that  this  is  a  tme  pro- 
position, then  the  plaintiff  will  have  no  gronnd  of  action.  Bat 
if,  on  the  contrary,  you  think  that,  in  effect,  these  alterations 
(though  they  may  separately  be  improvements)  upon  the  whole 
diminish  the  quantity  of  light  and  air,  then  you  will  find  for  the 
plaintiff,  with  nominal  damages ;  and  your  verdict  will  haye  no 
other  effect  than  that  of  a  notice  to  the  defendants,  that  they 
must  pull  down  the  building  of  which  the  plaintiff  complains.'' 

[In  Back  v.  Siacey  (a).  Best,  0.  J.,  directed  the  jury,  that  "  It 
was  not  sufficient  to  constitute  an  illegal  obstruction  that  the 
plaintiff  had  in  fact  less  b'ght  than  before,  nor  that  his  warehouse, 
the  part  of  his  house  principally  affected,  could  not  be  nsed  for 
all  the  purposes  for  which  it  might  otherwise  have  been  applied. 
In  order  to  give  a  right  of  action  and  stcstain  the  issue  there  must 
be  a  substantial  privation  of  light,  sufficient  to  render  the  occu- 
pation of  the  house  uncomfortable,  and  to  prevent  the  plaintiff  from 
carrying  on  his  accustomed  business  (that  of  a  grocer)  on  the 
premises  a^  beneficially  as  he  had  formerly  done"  His  Lordship 
added  that  it  might  be  difficult  to  draw  the  line,  but  the  jury 
must  distinguish  between  a  partial  inconvenience  and  a  real 
injury  to  the  plaintiff  in  the  enjoyment  of  the  premises. 

In  Wells  ▼.  Ody  (b),  Parke,  B.,  adopted  the  law  as  laid  down 
by  Tindal,  C.  J.,  in  Parker  y.  Smith,  and  left  to  the  jury  the 
question  whether  the  effect  of  the  defendant's  building  was  to 
diminish  the  light  and  air  so  as  seriously  to  affect  the  occupation 
of  the  plaintiff's  premises  and  make  them  less  fit  for  occupation. 

In  Dent  v.  Auction  Mart  Company  (c),  Wood,  V.-C,  referred 
to' the  snmmiDg-up  of  Best,  G.  J.,  in  Back  v.  Stacey,  in  preference 
to  any  other  authority  on  the  law  of  actionable  disturbance  to 
the  easement  of  light  and  air,  because  it  had  been  approved  of 
by  the  Lords  Justices  in  a  case  recently  before  them  (cl) ;  and 
after  citing  the  passage  in  italics,  he  said,  "  With  the  single 
exception  of  reading  'or'  for  *  and/  I  apprehend  that  the  above 
statement  correctly  lays  down  the  doctrine  in  the  manner  in 
which  it  would  now  be  supported  in  an  action  at  law." 


(a)  1826,  2  0.  A  p.  466. 

b)  1886,  7  C.  A  P.  410. 

c)  1866,  L.  K.  2  Eq.  245. 


i: 


(d)  Probably  Johnson  ▼.  Wyatt  (1864), 
2  De  G.,  J.  A  S.  18 ;  9  Jar.,  K.  8.  ISSi. 
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[And  Lord  Chelmsford,  in  Galcrafb  v.  Thowpaon  (a),  said,  that  DiBtarbanoe 

Back  V.  Stacey  had  been  approved  of  by  eminent  judges,  and  so  °  cTiuS*° 
lifted  out  of  the  sphere  of  a  mere  nisi  prius  decision. 


In  Kelt  Y.  Pearson  {h),  the  Lords  Justices  maintained  the  same  Kgikr. 
doctrine,  viz.,  that  the  disturbance,  to  support  an  action  or  ^^*''*^- 
warrant  an  injunction,  must  be  such  as  substantially  to  interfere 
with  the  enjoyment  the  plaintiff  has  had  of  the  light.  James, 
L.  J.,  says :  "  The  nature  and  extent  of  the  right  before  the 
statute  was  to  have  that  amount  of  light  for  a  house  which  was 
sufficient,  according  to  the  ordinary  notions  of  mankind,  for  the 
comfortable  use  and  enjoyment  of  that  house  as  a  dwelling-house, 
if  it  was  a  dwelling-house,  or  for  the  beneficial  use  and  occupation 
of  the  house,  if  it  was  a  warehouse,  or  a  shop,  or  other  place  of 
business.  That  was  the  extent  of  the  easement,  to  prevent  your 
neighbour  from  building  on  his  land  so  as  to  obstruct  the  access 
of  sufficient  light  and  air  to  such  an  extent  as  to  render  the  house 
substantially  less  comfortable  and  enjoyable ; "  and  he  says  that 
the  absolute  and  indefeasible  right  given  by  the  statute  is  not 
greater.  Hellish,  L.  J.,  adopts  the  rule  stated  by  the  author 
above  (c),  for  which  Parker  v.  Smith  is  cited. 

This  was  again  confirmed  in  OUy  of  London  Brewery  Company  City  of 
V.  Tennant  (d),  by  Lord  Selborne,  and  Lords  Justices  James  and  ^J^|™. 
Hellish.     An  injunction  was  refused,  because  it  did  not  appear  Company  ▼. 
that  there  had  been  any  substantial  diminution  of  the  right,  so  as     ^'^ 
to  cause  inconvenience  in  the  use  of  a  room  as  a  bar  to  a  public- 
house.     Lord  Selborne  there  says  that  it  is  only  in  very  rare  and 
special  cases,  involving  danger  to  health  or  something  very  nearly 
approaching  it,  that  the  Court  would  be  justified  in  interfering 
on  the  ground  of  diminution  of  air. 

Some  of  the  judges  have  been  inclined,  in  dealing  with  the  Angle  of 
easement  of  light,  to  establish  a  rule  or  test  more  specific  than  ^^^^^ 
the  above. 

The  Hetropolis  Hanagement  Amendment  Act,  1862  (e), 
passed  on  the  7th  of  August,  1862,  contained  the  following 
provision  :— 


(a)  1867, 15  W.  B.  387.  (1877),  L.  B.  6  Oh.  D.  160 ;  below,  p.  669. 

{h)  1871,  L.  B.  6  Gh.  8G9.  (e)  25  A  26  Viot.  c.  102,  8.  85  :  re- 

(c)  Paf^e  537.  pealed  by   the  Ix>ndon  Bailding  Aot>, 

(d)1873,  L.  ii.9  Gh.  212;  ct  Aynsley  1894,  and   re-enaoted  (with  modifioa- 

T.  Qlover  (1875).  L.  B.  18  Kq.  54i ;  10  tiona)  by  sect.  49  of  that  Act.    Cf.  the 

Gh.  283;   Theed  v.  Dehmham  (1876),  bye-law  of    the    Metropolitan    Board, 

L.  B.  2  Gh.  D.  165 ;  Kino  y.  Mudkin  giren  in  L.  B.  2  Gh.  D.  168,  n. 
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City  of 
London 
Brewery 
Company  y. 
Tennant, 


["  No  bailding^  except  a  charch  or  chapel^  shall  be  erectedi 
on  the  side  of  any  new  street  of  a  less  width  than  fifty  feet, 
which  shall  exceed  in  height  the  distance  from  the  external  wall 
or  front  of  snch  bailding  to  the  opposite  side  of  sach  street^ 
withoat  the  consent  in  writing  of  the  Metropolitan  Board  of 
Works,  nor  shall  the  height  of  any  bnilding  so  erected  be  at  any 
time  subsequently  increased  so  as  to  exceed  such  distance  withoat 
snch  consent ;  and,  in  determining  the  height  of  such  building, 
the  measurement  shall  be  taken  from  the  level  of  the  centre  of 
the  street  immediately  opposite  the  building  up  to  the  parapet  or 
eaves  of  such  building/' 

It  would  appear,  both  from  the  character  of  the  statute  in 
which  the  above  provision  is  contained,  and  also  from  the 
direction  to  measure  the  distance  in  every  case,  not  from  the  sill 
of  any  window,  but  from  the  level  of  the  street,  that  the  claose 
was  primarily  intended,  not  to  protect  the  enjoyment  of  light  in 
private  houses,  but  to  ensure  the  free  passage  of  air  and  sunlight 
to  the  streets  themselves^  But  in  three  cases  the  rule  has  been 
understood  otherwise. 

In  Beadel  v.  Perry  (a),  Stuart,  V.-C,  said :  "  It  seems  to  me 
that  where,  opposite  ancient  lights,  a  wall  is  built  not  higher  than 
the  distance  between  that  wall  and  the  ancient  lights,  there 
cannot,  under  ordinary  circumstances,  be  such  a  material 
obscuration  of  the  ancient  lights  as  to  make  it  necessary  for  thiii 
Court  to  interfere  by  way  of  injunction.  The  Metropolitan 
Building  Act  is  framed  on  the  principle  that  the  height  of  a 
building  on  the  opposite  side  of  a  street  should  not  exceed  the 
breadth  of  the  street ;  that  is,  if  the  street  be  forty  feet  wide  the 
height  of  the  building  on  the  opposite  side  must  not  exceed  forty 
feet.  I  have  had  means  of  ascertaining,  from  one  of  the  most 
eminent  judges  in  the  common  law  courts,  that,  as  a  general 
proposition,  the  courts  of  law  are  now  disposed   to   take  this 


view. 


II 


Again,  in  City  of  London  Brewery  Company  v.  Tennami  (5), 
Lord  Selborne  said  :  "  With  regard  to  the  forty-five  degrees, 
there  is  no  positive  rule  upon  that  subject,  the  circumstance  that 
forty -five  degrees  are  left  unobstructed  being  merely  an  element 
in  the  question  of  fact,  whether  the  access  of  light  is  unduly 
interfered  with.     But,  undoubtedly,  there  is  ground  for  saying 


(a)  1866,  L.  E.  3  Eq.  465. 


(&)  1873,  L.  B.  9  Oh.  212. 
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[that,  if  the  legislature,  when  making  general  regulations  as  to    Diatnrbmnoe 
baildings,  considered  that,  when  new  buildings  are  erected,  the       of  light, 
light  sufficient  for  the  comfortable  occupation  of  them  will,  as  a      Anirle  of 
rale,  be  obtained  if  the  buildings  to  be  erected  opposite  have      forty.fire 
not  a  greater  angular  elevation  than  forty-five  degrees,  the  fact        ^tP^^^* 
that  forty-five  degrees  of  sky  are  left  unobstructed  may,  under 
ordinary   circumstances,  be  considered  as  primd.  facie  evidence 
that  there  is  not  likely  to  be  material  injury;  and  of  course  that 
evidence  applies   more  strongly   where  only  a  lateral  light  is 
partially  affected  and  all  the  lights  are  not  obstructed.     I  make 
that  observation  not  imagining  that  either  at  law  or  in  this  Court 
any  judge  has  ever  meant  to  lay  down  as  a  general  proposition 
that   there   can    be   no   material    injury   to   light   if    forty-five 
degrees  of  sky  are  left  open ;  but  I  am  of  opinion  that,  if  forty- 
five  degrees  are  left,  this  is  some  primft  facie  evidence  of  the 
light  not  being  obstructed  to  such  an  extent  as  to  call  for  the 
interference  of  the  Court — evidence  which  requires  to  be  rebutted 
by  direct  evidence  of  injury,  and  not  by  the  mere  exhibition  of 
models/' 

Lastly,  in  Haciett  v.  Baias  (a),  where  the  defendant  was  about  Hackett  ▼. 
to  erect  a  new  building  on  the  side  of  a  narrow  street  in  London  ^^**'' 
opposite  the  plaintiff's,  taller  than  the  old  one  and  higher  than 
the  width  of  the  street,  Jessel,  M.  R.,  quoted  and  followed  the 
above  opinion  of  Lord  Selborne.  He  granted  an  injunction 
restraining  the  defendants  from  erecting  the  new  building  at 
a  greater  height  than  forty-six  feet  (its  then  height)  from  the 
pavement  or  base  line,  adding,  ''  This,  however,  is  not  to  prevent 
the  defendants  from  making  a  sloping  roof  at  a  greater  height,  so 
long  as  the  angle  of  incidence  of  light  over  the  roof  to  the  centre 
of  the  ground-floor  windows  of  the  plaintiff's  houses  does  not 
exceed  forty-five  degrees." 

The  subsequent  cases  have  been  less  favourable  than  the  above 
to  the  establishment  of  any  rule  or  test  founded  on  the  analogy  of 
the  statute. 

In  Theed  v.  Debenham  (b),  where   the  plaintiff,  a   sculptor,  Theedy. 
claimed  and  had  enjoyed  a  large  quantity  of  light  to  the  window        ^    ^^ 
of  his  studio,  Bacon,  V.-C.j  who  granted  an  injunction,  declined 
to  recognize  any  such  rule  as  that  contended  for,  and  treated 
Eaekett  v.  Baiss  as  resting  on  its  special  circumstances.     '*  The 

(a)  1876,  L.  B.  20  Eq.  494.  (b)  1876, 1.  B.  2  Ch.  D.  166. 
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[regulation  may  be  an  illastration  or  guide^  but  rale  tbere  is 
none/' 

In  Ecclesiastical   Oommissioners  y.   Kino  (a),   tbe   Court  of 
Appeal  also  declined  to  apply  any  such  rule.     *'  The  fact,''  said 
James,  L.  J.,  "that  forty-five  degpreea  of  light  are  left  is  only 
a  small  element  in  the  case.     It  may  be  nsed  as  a  sort  of  test  ia 
the  absence  of  any  other  mode  of  arriving  at  a  conclusion ;  bat 
there  is  no  rule  of  law,  no  rule  of  evidence,  and  no  presamptiou 
except  of  the  very  slightest  kind,  that,  where  the  angular  height 
of  an  erection  is  less  than  forty-five  degrees,  the  access  of  light  is 
not  substantially  intei*fered  with."     Brett,  L.  J.,  said  that  the 
proper  direction  to  give  to  a  jury  was  that  which  was  laid  down 
by  Lord  Chief  Justice  Best  in  Back  v.  Stacey  (b) ;  and  Cotton, 
L.  J.,  gave  judgment  on  the  point  as  follows :  '^  I  think  that  the 
way  in  which  the  provision  as  to  forty-five  degrees  has  been  dealt 
with   by  judges  in  the  Chancery  Division  is  unfortunate,  the 
Metropolitan    Buildings   Act   having   been   loosely   referred  to 
without  looking  at  the  clause.     That  clause  is  intended  to  deal 
with  the  width  of  streets,  and  is  not  intended  to  lay  down  any 
rule  applicable  to  the  light  which  a  man  is  entitled  to  enjoy 
in  the  City  of  London.     The  angle  of  forty-five  degrees  is  not 
taken   from  the   windows,   but  from  the  top  of  one  house  to 
the  level  of  the  street  on  the  other  side ;  and,  therefore,  to  derive 
from  that  enactment  any  rule  to  guide  us  in  saying  whether  or  no 
there  has  been  a  substantial  interference  with  the  use  and  enjoy- 
ment of  the  building  as  regards  light,  is,  in  my  opiaion,  looking 
to  a  rule  laid  down  for  one  purpose  as  a  guide  in  an  entirely 
different  matter.     When   the   buildings  do   not  rise  above  the 
prescribed  angle,  there  will  probably,  under  ordinary  circum- 
stances, be  no  substantial  interference  with  the  enjoyment  of 
light ;    but  that  is  not   a  rule  to  guide  a  jury   or   the   Court 
in  coming  to  a  conclusion  as  to  whether  there  is  a  substantial 
interference ;  it  is  only  a  circumstance  which  will  very  often  be  a 
sufficient  guide,  but  which  in  the  circumstances  of  the  present 
case  appears  to  me  to  furnish  no  guide  at  all." 

In  Parker  v.  First  Avenue  Hotel  Company  (c).  North,  J., 
apparently  following  Hackett  v.  Baiss,  had  granted  an  injunction 
restraining  the  defendants  from  raising  their  new  buildings  in 


(a)  1880,  L.  B.  14  Oh.  Dir.  213. 
(I)  Above,  p.  538. 


(c)  1883,  L.  B.  2i  Ch.  Di7.  282. 
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[front  of  tlie  plaintiff's  ancient  windows  to  a  greater  height  than  Distnrbanoe 

three  feet  above  the  sill  of  those  windows,  with  a  proviso  that  the  oHi*™**'*^ 
injunction  should  not  '^  prevent  the  defendants  from  putting  on  a 


sloping  roof  of  greater  height,  so  long  as  the  angle  of  incidence  fortj.fiva 
of  light  over  such  sloping  roof  to  the  centre  part  of  the  plaintiff's  degreet. 
Raid  windows  be  not  less  than  forty-five  degrees  from  the  perpen- 
dicular above  the  point  of  incidence."  On  appeal  by  the  plaintiff, 
it  was  decided  by  the  Court  of  Appeal  that  he  was  entitled 
to  a  judgment  in  general  terms  (a),  and  without  any  reference  to 
the  angle  of  incidence, —  no  evidence  having  been  given  to 
show  that  a  roof  of  the  kind  referred  to  would  not  in  the 
particular  case  obstruct  the  light  claimed.  Cotton,  L.  J.,  explained 
HcLckett  V.  Baiss,  by  saying  that  it  might  be  that,  having  regard 
to  the  pleadings  in  that  case  and  the  contention  between  the 
parties^  the  Master  of  the  Bolls  took  it  as  an  admitted  fact  that 
an  erection  at  the  angle  named  would  not  interfere  substantially 
with  the  light  for  which  the  plaintiff  sought  protection, — in  which 
case,  he  thought  the  injunction  was  properly  limited  (6). 

It  is  no  answer  to  an  action  for  disturbance  of  light  that  the  loterferenoe 
plaintiff  has  himself  slightly  diminished  the  light  (c).]  ^^  pUmtifl. 

"  If  the  boughs  of  your  tree  grow  over  my  land,  I  may  cut  No  redrera 
them  off;  but  I  cannot  justify  cutting  them  before  they  grow       owmjniy. 
over  my  land,  for  fear  they  should  grow  over  "  (d). 

''Whether  the  defendant  may  pull  down  the  nuisance  before 
the  house  i<3  made,  and  so  come  to  be  a  nuisance — I  do  much 
doubt  of  this, — here,  it  is  only  said,  the  plaintiff  conatus  f  uit  to 
odifie  this  house,  and  rear  up  the  timber;  the  defendant  hath  no 
hurt  by  this,  for  he  may  afterwards  leave  off  again — the  defendant 
is  not  to  pull  this  down  for  the  intent  only.  If  one  comes  upon 
his  own  land,  and  intends  to  come  upon  my  land,  upon  this 
imagination  I  am  not  to  lay  hands  upon  him.  I  never  saw  in 
any  book  a  justification  for  a  conation,  because  he  did  not  do 
if'  {e). 

Although,  generally,  some  injury  must  have  been  sustained  ImmineDt 
before  redress  can  be  had,  yet,  if  the  necessary  consequence  of  dutarbance. 

(a)  See  the  form  in  Yates  v.  Jack,       R.  4  Q.  B.  D.  494. 

below,  p.  671.  (d)  Per  Groke,  J.,   Norris  v.  Bxker 

(b)  Gf.  MacJcey  r,  Scottish  Widow^       (IBI7),  1  BoUe,  Bep.  394. 

Society  (1877),  Ir.  B.  11  Eq.  541.  (e)  Per  Goke,  0.  J.,  in  S.  G.,  3  Bal- 

(c)  See  Arcedekne  v.  Kelk  (1858),  2      strode,  197,  nom.  Morrice  y.  Baker;  nee 
Giff.  683 ;  Staight  y.  Barn  (1869),  L.  B.      Penruddock'a  Case  (1783),  5  Bep.  101. 

5  Gh.  163;  Barnes  ▼.  Loach  (1879),  L. 
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what  has  already  been  done^  will  be  an  injury  to  an  easement,  it 
is  not  a  condition  precedent  to  the  exercise  of  the  remedy^  that 
actual  damage  shall  have  accrned.  Thas^  if  a  party  intending  to 
build  a  hou8e^  which  will  obstruct  my  ancient  lights,  erect  fences 
of  timber,  for  the  purpose  of  building,  I  have  no  right  to  pall 
them  down :  "  cur  nemo  tenetur  divinare.  But,  if  a  house  be 
built^  the  eaves  of  which  project  over  my  land,  I  need  not  wait 
till  any  water  actually  fall  from  them,  but  may  pull  them  down 
at  once  "  (a).  So,  too,  it  was  admitted,  in  Jones  v.  Powell  (6), 
''  that  an  action  did  not  lie  for  the  fear  of  a  nuisance  merely ;  bat 
it  is  otherwise  where  there  is  apparent  cause  for  the  fear,  and, 
therefore,  metus  et  periculum  :  for  if  a  man  waits  until  infection 
comes,  it  is  too  late  to  bring  the  action"  (c). 

Mere  threats,  unaccompanied  by  any  act,  do  not  amount  to  a 
disturbance  (d). 

A  similar  rule  existed  in  the  civil  law.  If  the  work  was  com- 
pleted, the  natural  consequence  of  whicb  would  be  damage  to  the 
party  complaining,  he  need  not  wait  until  such  damage  actually 
occurred  {e). 

An  action  lies  as  well  for  a  disturbance  of  the  secondary  ease- 
ments, without  which  the  primary  one  cannot  be  enjoyed,  as  for 
a  disturbance  of  the  primary  easement  itself. 

"  Item,"  says  Bracton,  "si  quis  ire  ad  fontem  prohibetar,  habet 
actionem,  *  Quare  quis  obstruxit ; '  quia  cui  conceditur  haustus, 
ei  conceditur  iter  ad  fontem  et  accessus"  (/). 


(a)  2  Roll.  Abr.  146,  Nasans,  U. ;  B. 
aoc.  Fay  v.  Prentice  (1846),  1  0.  B.  828. 
[See  PicktriJig  ▼.  Radd  (1815),  4  Camp. 
219;  Barker  ▼.  Oreen  (1824),  2  fiing. 
817  ;  Samson  y.  HoddinoH  (1867),  1  C. 
B.,  N.  8.  690.] 

(b)  1628,  Palmer,  636. 

(c)  [^Attomty-Qeneral  v.  Birmingham 
(1868),  4  Kay  &  J.  628  j  PatUeton  ▼. 
Qiljord  (1874),  L.  B.  18  Kq.  269; 
Siddona  y.  Short  (1877),  L.  B.  2  0.  P. 
D.  672;  Lord  Cowley  ▼.  Byas  (1877), 
L.  B.  6  Ch.  Diy,  944;  Fletcher  ▼.  Bealey 
(1886),  L.  B.  28  Ch.  D.  688 ;  Phillipa 
V.  Thomas  (1890),  62  L.  T.  798;  Att.- 
Oen.  T.  Corporation  of  Manchester,  L.  B. 
(1893),  2  Ch.  87.  Damages  are  nob 
reooTerable  for  a  fear  that  a  naisance 


will  be  ooDtinned;  Battishill  r.  Reed 
(1866),  18  C.  B.  696;  Simpson  r,  Satage 
(1866),  1  0.  B.,  N.  8.  347.] 

(d)  Earl  of  Shrewsbury's  Case  (1733), 
9  Bep.  46  b. 

(e)  BiBC  antem  actio  (aqae  plarisD 
aroendro),  looam  habet  in  damno  non- 
dam  faoto,  opere  tamen  jam  facto; 
hoc  eat,  de  eo  opere,  ex  quo  damnam 
timetnr,  totieneqae  iocam  habet,  qoo. 
tiens  manu  faoto  opere  agro  aqua  nooi- 
tara  est.  Id  est,  oum  qnis  mana  feoerit, 
qoo  alitor  flaeret,  quam  nataia  aoleret. 
— Dig.  39,  3,  1,  1,  de  aq.  et  aq.  pi.  are. 

(/)  Lib.  4,  fl.  233 ;  iRace  v.  Ward 
(1867),  7  £.  db  B.  384;  aod  see  Peter  r, 
Daniel  (1848),  6  0.  B.  668]. 


CHAPTER  IL 


KBKKDIIS  fOB  DISTUBBANCI. 


The  remedies  for  any  disturbance  of  an  easement  are  of  two 
kinds : — 1.  By  act  of  the  party  aggrieved;  and  2.  By  act  of  law. 


Sbct.  1. — Bemediea  by  Act  of  the  Party. 

"Nota,  reader,"  says   Lord  Coke,  "there  are  two   ways  to  Bemedyby 
redress  a  nnsance,  one  by  action,  and  in  that  he  shall  recover  •^  ^  party, 
damage?,  and  have  judgment — that  the  nnsance  shall  be  removed,  Abatemenfc. 
cast  down  or  abated,  as  the  case  requires  ;  or  the  party  aggrieved 
may  enter  and  abate  the  nnsance  himself  "  (a). 

Bracton  says,  that  the  remedy  by  act  of  the  party  must  be 
taken  without  delay. 

"  Ea  vero  quad  sic  levata  sunt  ad  nooumentum  injuriosum,  vel 
prostrata  vel  demolita,  statim  et  recenter  flagrante  maleficio,  sicut 
de  aliis  disseisinis,  demoliri  possunt,  et  prosterni,  vel  relevari  et 
reparari,  si  querens  ad  hoc  sufficiat;  si  autem  non,  recurren- 
dnm  est  ad  eum  qui  jura  tnetur,  qui  per  tale  breve  remedium 
habebit"  {b). 

It  was  resolved  by  all  the  justices,  **  that  a  man  aggrieved  by  a 
nuisance  may  enter  upon  the  land  of  another  and  abate  the 
nuisance,  by  the  common  law,  without  prescription,  and  trespass 
will  not  lie  against  him  either  for  the  entry  or  abatement "  (e). 

''  If  a  man  make  a  ditch  in  his  own  land,  by  means  of  which 
the  water  which  runs  to  my  mill  is  diminished,  I  may  myself  fill 
up  the  ditch"  (d). 


(a)  Baten's  Case  (1738),  9  Rep.  54  b ; 
Perry  v.  Fitzhowe  (1846),  8  Q.  B.  775. 

(&)  Lib.  4.  ff.  233 ;  and  vide  ff.  233  b. 
[According  to  Blaokstone,  8  Gomm.  6, 
an  abatement  is  lawf  al,  becanse  an  m- 
mediate  remedy  is  required;  bat  the 
right  to  abate  is  not  confined  to  pressing 
oases,  except  perhaps  where  thenaisanoe 
consists  only  in  omission.  See  per  Best, 
JL,  in  Earl  of  Lonsdale  ▼.  Nelson  (1823), 

G. 


2  B.  A  G.  at  p.  311,  quoted  in  Pollock 
on  Torts,  p.  342.  In  Lane  y.  Capsey, 
L.  R.  (1891),  3  Gh.  411,  where  the  party 
aggrieved  had  applied  for  a  mandatory 
injuQCLion  and  failed,  it  was  held  that 
he  had  uot  necessarily  lost  his  right  to 
abate.] 

(c)  Brooke's  Abridg.  Niuanoe,  f.  102 
b,  pi.  33. 

(d)  9  Eiw.  4,  85. 
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If  a  man  erects  apon  his  own  soil  anything   which  is  a- 
nuisance  to  my  mill^  house  or  land,  I  may  remain  (estoier)  oit 
my  own  soil  and  throw  it  down.     And  so  I  may  enter  on  his- 
soil  and  throw  down  the  nuisance^  and  justify  this  in  action  of 
trespass ''  (a). 

'^  If  a  nuisance  be  made  to  my  freehold,  I  may  enter  on  his 
]and  (who  made  it)  and  deject  the  nuisance.'' 

"  If  a  man  stops  my  ^ay  to  my  common,  and  incloses  the 
common,  I  may  justify  the  dejection  of  the  inclosure  of  the 
common  or  way," 

**  If  a  nuisance  be  made  to  my  land  in  which  I  have  an  estate 
for  years,  I  may  still  deject  the  nuisance ''  (6). 

In  an  old  case  (c),  it  was  decided, ''  That  if  water  runs  throagh 
the  laud  of  M.,  and  he  stops  the  water  in  his  own  close,  so  that 
it  surrounds  my  land,  I  may  enter  on  his  close  to  remove  the 
obstruction,  and  he  shall  not  maintain  an  action.'' 

J.  S.  erected  a  mill-dam,  part  upon  his  own  land  and  part  apon 
the  land  adjoining ;  the  owner  of  the  land  adjoining  pulled  down: 
the  portion  of  the  dam  standing  upon  his  land,  by  which  all  the^ 
dam  fell  down,  and  the  water  ran  out.  All  the  Court  held  it  was 
justifiable.  ''  So,  if  one  erects  a  wall  partly  upon  his  own  lands 
and  partly  upon  the  land  of  his  neighbour,  and  the  neighboor 
pulls  down  the  part  of  the  wall  upon  his  land,  and  therefore  all 
the  wall  falls  down,  this  is  lawful "  (d). 

So,  in  Bex  v.  Roaewell  (e),  it  is  laid  down, ''  If  H.  boilds  a 
house  so  near  mine  that  it  stops  my  lights,  or  shoots  the  water 
upon  my  house,  or  is  in  any  other  way  a  nuisance  to  me,  I  may 
enter  upon  the  owner's  soil  and  pull  it  down ; "  "  and  for  this 
reason  only,  it  is  said,  a  small  fine  was  set  upon  the  defendant  in 
an  indictment  for  a  riot  in  pulling  down  some  part  of  a  house,  it 
being  a  nuisance  to  his  lights,  and  the  right  found  for  him  in  ai> 
action  for  stopping  his  lights." 

In  Baikea  v.  Townsend  (/),  where  the  disturbance  complained 
of  was  the  obstruction  of  a  rivulet,  by  means  whereof  tho 
defendant's  cattle  could  not  obtain  water  so  plentifully  as  before,. 
and  the  defendant  entered  upon  the  soil  of  the  plaintiff  and 
abated  the  mill-dam  ;  after  judgment  for  the  defendant,  a  motion 


(a)  2  Rolle,  Abr.  Nomzib,  (S). 

(h]  Ibid.  W. 

( •)  8  Edw.  4,  6. 

( /)  Wigford  V.  QUI  (1592),  Cra  Elk. 


269. 

(e)  1699,  Salkeld,  459. 
(/)  2  Smith,  9. 
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WB8  made  to  enter  jadgment  for  the  plaratiS  non  obstante  yer^- 
dictOy  which  was  orerrnled.  The  passages  above  cited  from 
Belle's  Abr.  were  relied  on  as  an  aathoritj  for  confining  tbe 
right  to  abate  to  the  cases  of  nnisance  to  a  mill,  hoase,  or  land. 
Lord  EUenborough,  C.  J.^  said^  ''  These  cases  are  only  pat  as 
instances/' 


Bemedy  bj 

aot  of  partj. 

▲bfttemeiil. 


No  previoas  demand  is  reqnisite  (a),  except  where  the  [nuisance  FrenouB 
cannot  be  abated  without  trespassing  on  the  servient  tenement,  abated  ^ 
and  such  tenement  is  in  the  actual  occupation  of  the  owner,  so 
that  an  abatement  without  notice  is  likely  to  lead  to  a  breach 
of  the  peace  (6),  or  has  passed  into  other  hands  since  the  erection. 
In  the  latter]  case,  without  such  demand,  the  abatement  would 
not  be  lawful ;  for  the  new  occupant  was  not  liable  to  a  quod 
permittat  before  request  made  (c).  But  the  demand  may  be  made 
either  on  the  lessor  or  lessee,  for  the  continuance  is  a  nuisance  by 
the  lessee,  against  whom  an  action  well  lies  {d). 

The  abatement  may  be  made  by  the  party  in  possession  of  the 
dominant  tenement,  although  the  nuisance  existed  previous  to  his 
entering  on  the  possession  of  it  (e). 

>   In  abating  a  private  nuisance,  a  party  is  bound  to  use  reason-  Care  in 
able  care  that  no  more  damage  be  done  than  is  necessary  for  ^^^S- 
effecting  his  purpose  (/)  [without  injury  to  third  parties  (g),] 

But,  in  abating  a  public  nuisance,  it  seems  doubtful  whether 
the  same  degree  of  caution  is  required  {h).  Thus,  in  Lodie  v. 
Arnold  {%),  it  is  said,  '*  That  [the  Court  seem  to  agree  that]  when 
H.  has  a  right  to  abate  a  public  nuisance^  he  is  not  bound  to  do 


(a)  Perry  v.  Fitahow  (1846),  8  Q.  B. 
767;  Ltmmon  v.  Webb,  L.  B.  (1896), 

A.  G.  1.  DiatingaiBh  Burling  ▼.  Bead 
asaO),  U  Q.  B.  904,  where  the  de- 
fendaiit  claimed  a  right  to  the  soil.  It 
IB  raasonable  to  give  notice  in  every 
oaae;  per  James,  L.  J.,  in  Commta- 
eitmera  of  Sewers  ▼.  Qlaase  (1872),  L.  B. 

7  Ch.  at  p.  464. 

(b)  Daviee  ▼.  Williams  (1861),  16  Q. 

B.  646,  and  Lane  r.  Cajpsey,  L.  B.  (1891), 

8  Ch.  411. 

(c)  Penruddock's  Case  (1738),  6  Bep. 
101  ;  iJones  v.  Williams  (lH4d),  11  M. 
A  W.  176,  in  which  an  exception  is 
made  in  oases  of  im mediate  danger] . 

(d)  Br(mt  y.  Haddon  (16:20),  Oro.  Jao. 
656. 

(e)  Ibid. 


(/)  Com.  Dig.  Action  on  the  Oaae  for 
a  Nnsanoe,  D.  4;  Perry  ▼.  Fitzhowe 
(1846),  8  Q.  B.  776;  IGreenalade  y. 
UaUiday  (1830),  6  Bing.  879 ;  Davies  y. 
Williams  (1^61),  19  Q.  B.  666,  per  Oar.] 

(g)  BoherU  y.  Rose  (1865),  3  R.  A 
0.  162 ;  L.  B.  1  Ex.  82. 

(h)  In  Comyns'  Digeat,  it  is  stated, 
"  That  a  man  may  justify  pulling  down 
a  house  with  yioleoce,  whereby  the 
materials  are  lost."  The  only  authority 
cited  for  this  position,  [if  taken  to 
mean  that  such  damage  may  be  oansed 
by  nnneceaaary  yiolenoe,]  is  the  case  of 
Lodie  y.  Arnold,  which  is  an  anthority 
for  it  at  all  eyents  only  in  the  case  of 
an  abatement  of  a  public  nuisance. 

(»)  1698,  Salkeld,  468. 
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it  orderly  and  with  as  little  hart  in  abating  it  as  can  he"  In  the 
case  of  James  v,  Hayward  {a),  the  defendant  might  have  opened 
the  gate  without  catting  it  down,  yet  the  catting  was  lawfal ;  and 
the  Court  denied  HilVs  Oaae  {h),  that  matter  of  aggravation  need 
to  be  answered.  It  does  not  appear  that  the  gate  was  fastened, 
but  rather  the  contrary  (c). 

In  the  case  of  Lodie  v.  Arnold,  it  appears  from  the  report,  that 
the  materials  of  the  house  palled  down  rolled  into  the  sea,  but 
not  that  the  defendant  threw  them  there.  In  James  v.  Hayward, 
it  is  laid  down,  that  "  a  (public)  nuisance  mast  be  abated,  in  snch 
a  convenient  manner  as  it  can  be ;  if  a  house  be  levied  to 
the  nuisance  (of  another),  the  whole  house  shall  be  abated;  if  a 
part,  that  part  only  shall  be  abated  ;  but,  as  to  the  house,  when 
the  nuisance  is  abated,  it  is  not  lawful  to  destroy  the  materials, 
but  they  shall,  after  the  abatement,  remain  to  the  owners 
of  them,  and  to  him  who  did  the  nuisance.'^  [In  Bea  v. 
Sheward  (d),  it  was  held  that  g^ods  wrongfully  placed  by  the 
plaintiff  on  the  defendant's  land  might  lawfully  be  removed  to 
and  deposited  on  the  plaintiff's  own  land ;  and  an  action  of 
trespass  was  dismissed.] 


(a)  1681,  Oro.  Gar.  184;  Roll.  Abr. 
NnianB,  T.j  Sir  W.  Jones,  B.  221,  B.  0. 

(h)  1695,  Cro.  El.  884. 

{e)  [The  origin  of  the  doobt  above 
expressed,  whether  the  same  care  is 
raquired  in  abating  a  pablio  and  a 
prtyate  nnisanoe,  appears  to  be  the 
ex'^ra- judicial  opinion  which,  in  the 
pasea^  above  cited,  is  attributed  to 
the  Court  in  Lodie  v.  Arnold,  That 
opinion  appears  from  the  context  to 
have  been  founded  on  Jamea  y.  Hay. 
ward.  But  in  Jamea  y.  Hayward  the 
question  was  not  as  to  the  manner  of 
abating  the  nuisance,  but  whether  the 
gate  was  a  nuieaooe,  and,  if  so,  could 
be  abated.  The  opening  of  the  gate 
wonld  not  have  abated  the  nuisance. 
The  modem  precedents  of  justification 
on  the  g^nnd  of  the  removal  of  a  public 
nuisance,  allege  that  no  unnecessary 
damage  was  done  bj  the  defendant  in 
the  removal  (see  8  Chit,  on  PI.  6th  ed. 
1008)  s  and  in  the  Mayor  of  Ooleheater 


▼.  Brooke  (1846),  7  Q.  B.  839,  the  Court 
pnt  the  cases  of  private  and  public 
nuisances  on  the  same  footing  with  re- 
gard to  the  care  to  be  used  in  removing 
them.  In  the  latter  case,  and  in  Dimes 
V.  PeOey  (1860),  15  Q  B.  283.  it  was 
held  that  an  individual  is  not  justified 
in  abating  a  public  nnisanoe,  unless  it 
does  him  a  special  iojary;  and  in  the 
case  of  a  nuisance  in  a  public  highway, 
"  he  can  only  interfere  with  it  as  far  as 
is  necessary  to  exercise  his  right  of 
passing  along  the  highway  ,  .  .  .and 
cannot  justify  doing  any  damage  to  the 
property  of  the  person  who  has  im- 
properly  placed  the  nciiance  in  the 
highway,  if,  avoiding  it,  he  might  have 
passed  on  with  reasonable  oonvenienoe.'* 
In  Bateman  v.  Bluek  (1862),  18  Q.  B. 
876,  Lord  Campbell,  C.  J.,  goes  so  far 
as  to  say  that  he  cannot  justify  unless 
"  there  was  no  way  in  which  he  could 
exercise  his  right  without  the  removal."] 
(d)  18d7»  2  M.  &  W.  424. 
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Sect.  2. — Remedies  hy  Act  of  Law. 

The  remedy  by  act  of  law  for  the  disturbance  of  an  easement  Law  and 
[was]  either  by  action  at  law  or  by  suit  in  equity.  eqaity. 

[By  the  provisions  of  the  Common  Law  Procedure  Act,  1854  (a),  common  Law 
^▼ing  the  common  law  coarts  power  to  issue  injunctions  and  ^"^^"S^ 
receive  equitable  defences,  and  by  Lord  Cairns'  Act  {b),  giving  LordOainiB* 
the  Court  of  Chancery  power  to  award  damages  in  addition  to  or  ^^'t^- 
in  substitution  for  sn  injunction,  approach  was  made  towards 
giving  concurrent  jurisdiction  to  courts  of  law  and  equity.     But 
there  were  still  cases  in  which  the  plaintifE  had  to  choose  the 
proper  court  at  his  peril.     The  foundation  of  the  common  law 
jurisdiction  was  damages,  and,  if  no  actionable  wrong  had  been 
committed,  the  plaintiff  could  not  have  relief  at  law ;  and  so,  if 
his  right  was  an  equitable  right.    The  foundation  of  the  equitable 
jurisdiction  was  the  right  to  an  injunction ;  and  equity  would  not 
award  damages  when  the  injury  was  not  substantial  enough  to 
warrant  an  injunction. 

By  the  Judicature  Act,  1873  (c),  the  jurisdiction  both  of  the  Judicatore 
High  Court  of  Chancery  and  of  the  common  law  courts  has  been  ^^^' 
transferred  to  the  High  Court  of  Justice,  which  is  to  administer 
law  and  equity  concurrently;  and,  when  there  is  any  conflict 
between  the  rules  of  equity  and  the  common  law,  the  rules  of 
equity  are  to  prevail.  The  High  Court  is  further  empowered  to 
grant  a  mandamus  or  an  injunction  "in  all  cases  in  which  it  shall 
appear  to  the  Court  to  be  just  or  expedient  that  such  order 
should  be  made."  And  under  the  Act  of  1875  {d)  new  rules  and 
forms  of  pleading  are  provided. 

These  Acts  do  away  with  the  distinction  between  equity  and 
law  in  disputes  respecting  easements,  and  supersede  the  old 
forms  of  proceeding.  Equity  has  ceased  to  be  a  concurrent 
jurisdiction  mitigating  the  rigour  of  the  law,  and  has  become 
a  part  or  amendment  of  the  law. 

By  the  County  Courts  Act,  1888  (e),  the  County  Courts  have  Ojim^y  Court 
jurisdiction  to  try  any  action  in  which  the  title  to  an  easement  or  jo"«^»obion. 
licence  comes  in  question,  "  where  neither  the  value  nor  reserved 


(a)  17  A  18  Viot.  o.  126,  8S.  79,  83  ;  (c)  86  &  37  Viot.  o.  66,  as.  16,  24,  26. 
repealed  b/  46  A  47  Viot.  o.  49.  (d)  3»  &  89  Vict.  c.  77,  b.  17. 

(b)  21  A  22  Yiot.  o.  27,  b.  2 ;  below,  (a)  61  db  62  Vict.  o.  48,  s.  60. 
p.  676. 
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[rent  of  the  landci,  teDementp,  or  bereditamenta  in  respect  of  which, 
the  easement  or  licence  is  claimed,  or  on^  through,  oyer  or  under 
which  such  easement  or  licence  is  claimed,  shall  exceed  the  Sam 
of  fifty  pounds  by  the  year/' 

When  the  defendant  claimed  an  easement  as  one  of  the  public^ 
BO  that  there  was  no  alleged  dominant  tenement,  it  was  held  that 
the  aboye  section  did  not  apply  (a).] 


njtiry  to 
reveraion. 


(a)  Parties  to  Actions  {h). 

Who  may  me.       Parties  entitled  to  sue."] — As  an  easement  is  a  benefit  attached 

to  the  dominant  tenement,  the  party  in  possession  may  sue  for 
any  interference  with  its  enjoyment,  eyen  though  soch  inter- 
ference be  of  a  temporary  nature  only. 

If  such  interference  be  of  a  permanent  nature,  and  injurious 
to  the  inheritance,  the  reyersioner  may  also  haye  an  action  for 
the  same  disturbance  (c). 

[It  has  been  held  that]  for  a  trespass  on  the  land  not  of  a  con- 
tinuons  nature,  eyen  though  committed  expressly  in  the  assertion 
of  a  rights  the  reyersioner  could  not  sue  (d).  The  correctness  o£ 
the  decision  in  the  last  case  appears  to  depend  upon  the  question, 
whether  the  user  during  the  continuance  of  the  particular  estate 
would  be  eyidence  against  the  reyersion, — which  the  Coart 
assumed  it  would  not.  But  eyen  admitting  that  enjoyment, 
shown  to  haye  commenced  since  the  beginning  of  the  particular 
estate,  #oald  confer  no  title  as  against  the  reyersioner,  eyen  if  he 
was  aware  of  it — a  point  of  considerable  doubt  {e), — it  seems 
hardly  possible  to  say  that  enjoyment  during  a  long  particular 
estate  would  not  interpose  difficulties  to  the  reyersioner  in  resist- 
ing the  claim  upon  its  determination.  *'  The  gpround  upon  which 
a  reyersioner  is  allowed  to  bring  his  action  for  obstructions. 


(a)  Hawkins  r.  Rutler,  L.  B.  (1892),  1 
Q.B.668.  Where  the  plaintiff  reooverad 
only  forty  shillingB  as  damages  for  inter- 
fering with  an  easement,  it  was  held 
that  the  action  was  properly  brought  in 
the  High  Oonrt,  and  that  he  was  entitled 
to  costs;  Howard  ▼.  SutcUffe^  L.  B. 
Vl896),  2  Q.  B.  858. 

(b)  [This  and  the  following  three 
parts  of  this  section  were  gronped  by 
the  author  nnder  the  title  of  "  Bemedy 
by  Action  at  Law ; "  the  fifth  was  headed 
*'  Bemedy  by  Suit  in  Equity."] 

ie)  Oom.  Dig.  Action  on  the  Case  for 


a  Nnsance,  B. ;  JacJuon  v.  Peiked 
(1813),  1  M.  ft  8.  284 ;  Alston  ▼.  Scales 
(1882),  9  Bing.  8.  See  also  Hopwood 
T.  8ehoiU}d  (1887),  2  Moo.  ft  Bob.  84; 
TvAiker  v.  Nmoman  (1889),  11  A.  ft  B. 
40 ;  Fay  ▼.  Prentice  (1846),  1  G.  B.  828  ; 
iKidgill  v.  Moor  (I860),  9  C.  B.  384; 
The  Metropolitan  Aseodaiion  y.  Petch 
(1868),  6  G.  B.,  N.  S.  604.] 

{d)  Bamter  ▼.  Taylor  (1832),  4  B.  ft 
Ad.  72. 

(e)  Vide  supra,  Fart  U.,  Chap.  III^ 
Sect.  2,  p.  191. 
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-Apparently  permanent^  to  light  and  other  easements  which  belong      injnry  to 
to  the  premises  is,  that,  if  acquiesced  in,  they  would  become      rev»r«top« 
•evidence  of  a* renunciation  and  abandonment''  (a). 

[The  action  by  a  landlord  for  an  injary  to  land  in  the  posses-  Year  booki. 
sion  of  his  tenant  may  be  traced  to  very  early  times.  There  are 
several  cases  in  the  year  books  where  sach  actions  have  been 
maintained,  not  only  for  a  permanent  damage  or  destraction  of 
the  land  (b),  but  also  for  transient  acts  commencing  and  ending 
during  the  tenancy,  but  which  occasioned  loss  to  the  landlord. 
Such  acts  are :  ousting  a  tenant  (r) ;  menacing  tenants  at  will, 
whereby  they  determined  their  tenancies  [d) ;  improperly  setting 
up  a  court,  and,  by  frequent  distresses  on  the  tenants  for  not 
-attending  the  court,  impoverishing  them  so  that  they  were 
unable  to  pay  their  rent  (e) ;  fouling  water  with  the  refuse  of  a 
lime-pit,  in  which  the  defendant  steeped  calves'  skins  and  sheep 
skins,  which  caused  the  plaintifi's  tenants  to  leave  his  houses  (/) ; 
or,  taking  toll  of  a  tenant  who  was  exempt  from  toll  (9). 

The  rule  laid  down  in  Com.  Dig.,  Action  on  the  Case  for  a  Oomyn'i 
Nnsance,  B.,  on  the  authority  of  Bedingfield  v.  Onslow  (h)  and  ^^*8**** 
Jesber  v.  Qifford  (/),  is,  "  If  the  nuisance  is  to  the  damage  of  the 
inheritance,  he  in  the  reversion  shall  have  an  action  for  it/'  The 
authorities  relied  on  by  the  Court  in  Bedingjisld  v.  Onalov)  were 
19  Hen.  6,  45;  12  Hen.  6,  4;  2  Rol.  Abr.  551;  and  Love  v. 
Figgott,  Cro.  El.  55,  which  is,  "It  was  said  there  are  divers 
presidents,  that  if  a  lessee  for  years  be  sued  in  the  Court  CLristion 
for  tithes,  he  in  the  reversion  may  have  a  prohibition." 

In  Thomlinson  v.  Brown  (j),  an  action  was  brought  by  a  lacd*  Thomlinson  r^ 
lord  against  his  tenant  for  stopping  up  the  windows  of  the  house. 


(a)  Per  Cor.  in  Bower  y.  HiU.  See 
also  1  WmB.  Sannd.  846  b,  n. ;  I  Notea 
to  Saund.  526 ;  and  Durham  and  Sun. 
•derland  CanaX  Company  v.  Walker 
.(1842),  2  Q.  B.963;  Hoptooodr.  8cho. 
field  (1887),  2  M.  A  Bob.  84. 

(b)  As  in  19  Hen.  6,  46,  where  land 
in  the  posaenion  of  a  tenant  at  will 
waa  Bnbyerted  by  a  strangeri  and  it  was 
held  that  the  tenant  at  will  shoald 
have  an  action  of  treapaaa,  beoanse  he 
oonld  not  h»ye  the  profit  of  the  land, 
and  the  landlord  another  action  of  trea- 
paaa  for  the  deatmction  of  the  land. 
Bro.  Abr.  Treapaa.  pi.  181 ;  2  Bol.  Abr. 

.  651,  Treapaa.  N.  pi.  3. 

(c)  12  Hen.  6,  4. 

(d)  9  Hen.  7,  7 ;  1  Pol.  Abr.  lOS,  pL 


21  ;  Com.  Dig.  Action  on  the  Caae  for 
Hiafeaaance,  A.  6;  cited  by  Holt,  G.  J., 
Keehle  v.  Hickeringill  (1809),  11  Eaat^, 
576 ;  Bell  v.  Midland  Bail  Co.  (1861), 
10  0.  B.,  N.  8.  807. 

(e)  Earl  of  SuffoWs  Case,  18  Hen.  4^ 
11 ;  1  Bol.  Abr.  107,  pi.  7;  Com.  Dig., 
Action  on  the  Caae  for  a  Diatorbanoeb 
A.  6;  cited  by  Willea,  J.,  Bell  y.  Mid- 
land  Rail.  Co. 

(/)  Prior  of  Southwurk'a  Case,  18 
Hen.  7,  26;  cited  by  Wray,  0.  J., 
Aldred'e  Case  (1788),  9  Rep.  69  a. 

(g)  43  £dw.  8,  29 ;  2  Bol.  Abr.  107, 
pi.  8. 

(h)  1797,  8  Ley.  209. 

(t)    1767,  4  Bur.  2141. 

[j  )  1756,  Bayer,  214. 
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Jack$on  T. 
Pe$ML, 


8hadw€ll  r. 
Hutchimon, 


[It  was  said  that,  as  the  nnisance  to  the  hoase  might  be  abated 
before  the  defendant's  term  expired,  the  plaintiff  conld  not  then 
maintain  an  action  against  his  own  lessee  for  stopping  them  np ; 
bnt  the  Court  were  of  opinion,  that  the  plaintiff  might  then 
maintain  an  action  for  the  injarj  to  his  inheritance  by  obstmcting 
the  ingress  of  light  and  air  into  the  house,  and  that  the  action 
did  as  well  lie  against  the  defendant^  his  own  lessee,  as  against 
any  other  person. 

Jesser  v.  Gifford  (a)  was  an  action  by  a  reversioner  for  erecting 
a  wall,  whereby  the  plaintiff's  lights  were  obstructed.  Mr. 
Justice  Ashton  read  the  case  of  Thomlinson  v.  Brown,  where 
Mr.  Norton,  in  arrest  of  judgment,  argued  that  a  temporary 
nuisance  cannot  be  an  injury  to  the  inheritance ;  it  may  be  abated 
before  the  estate  comes  into  possession ;  but  Mr.  Crowle,  for 
the  plaintiff,  answered  that  it  was  a  damage  done  to  the  inherit- 
ance, for  if  the  reversioner  wanted  to  sell  his  reversion,  the 
obstruction  would  lessen  the  value;  and  the  Court  were  of 
opinion  that  an  action  might  be  brought  by  the  tenant  in  respect 
of  his  possession,  and  by  the  landlord  in  respect  of  his  inherit- 
ance, for  the  injury  done  to  the  value  of  it.  Lord  Mansfield : 
"  That  is  decisive." 

With  these  cases  before  them,  the  Court  of  Queen's  Bench,  in 
Jackson  v.  Peshed  {b),  arrested  the  judgment  in  an  action  by  a 
reversioner  for  building  on  a  wall  in  the  possession  of  his  tenant,. 
because  the  declaration  did  not  state  wrongful  acts  which  per- 
manently injured  the  land,  and  would  therefore  be  necessarily 
injurious  to  the  reversion,  nor  allege  as  a  fact  that  they  were 
done  to  the  damage  of  the  plaintiff  as  reversioner,  or  that  his 
reversion  was  lessened  in  value.  The  judgment  implies  that 
acts  of  permanent  injury  to  land,  as  by  the  destruction  of  a  part 
of  it,  are  necessarily  injurious  to  the  reversion  (e),  bnt  that  the 
reversioner  may  sue  for  any  other  wrongful  act  which  in  fact 
diminishes  the  value  of  his  estate. 

In  Shadwell  v.  Hutchinson  {d),  an  action  was  brought  by  a 
reversioner  on  the  ground  that  the  defendant  had,  before  the 
action,  commenced  and  continued  a  roof  or  cover  to  the  obstruc- 
tion of  an  ancient  window;  and  Lord  Tenterden  held  that  the 
reversioner  might  maintain  the  action,  because  it  was  an  injury  to 


1767,  4  Bar.  2141. 

1813,  1  M.  &.  8.  284. 

See  AlUon  r.  BccUm   (1832),  9 


Bing.  8. 

(d)  1829,  Moo.  &  Malk.  350;  3  G.  & 
P.  616. 
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[the  rigbt^  and  the  effect  of  letting  the  obstraction  stand  might  be 
that^  from  death  of  witnesses,  the  evidence  of  its  erection  might 
be  lost^  and  so  the  injary  become  permanent,  ''  The  declaration 
must  either  state  something  which  is  necessarily  an  injury  to 
the  reversion,  as  the  catting  down  timber  trees  or  the  like  ;  or  if 
it  state  something  else,  which  may  or  may  not  be  an  injury  to 
the  reversion^  it  mnst  go  on  to  aver  that  the  reversionary  interest 
of  the  plaintiff  is  thereby  injured.  When  that  which  is  stated 
cannot  be  injurious  to  the  reversion,  the  allegation  that  the 
reversion  is  thereby  injured  will  not  help  the  plaintiff.  Where  it 
must  be  an  injury  to  the  reversion,  that  concluding  allegation  is 
unnecessary.'' 

A  second  action  was  brought  for  the  continuance  of  the  ob- 
struction (a),  and  the  judgment  in  the  former  action  was  pleaded 
by  the  defendant  as  a  bar.  The  Court  held,  that  if  the  erection, 
in  the  first  instance^  was  an  injury  to  the  reversion,  the  continuance 
mnst  be  so  likewise.  The  continuance  of  the  obstruction  would, 
in  fact,  render  the  proof  of  the  title  more  difficult  at  a  future 
time,  notwithstanding  the  former  recovery.  In  these  cases,  as  in 
Thomlinson  v.  Brown  and  Jesser  v.  O'ifford,  the  plaintiff  recovered 
for  the  injury  to  his  right,  and  the  diminution  of  the  value 
of  his  estate  by  the  past  obstruction,  and  not  because  it 
was  a  permanent  erection^  which  might  continue  when  his 
reversion  became  an  estate  in  possession.  Lord  Tenterden  says, 
that  the  injury  might  become  permanent,  not  that  it  was  so. 
The  recovery  in  the  second  action  shows  that  the  judgment  in 
the  first  was  given  for  the  past  obstruction^  and  not  for  its 
permanence. 

In  Baxter  v.  Taylor  (b)  the  plaintiff  failed,  because,  in  the  Baxter  v. 
opinion  of  the  Court,  the  trespass  proved  did  not  in  fact  injure  ^^ 
the  reversioner.  Parke,  J.,  states  the  law  in  the  same  terms  as 
in  Jachson  v.  Peeked ;  he  says,  "  I  am  clearly  of  opinion  that 
there  was  no  injury  to  the  plaintiff's  reversionary  interest;  and 
to  entitle  him  to  maintain  this  action  it  was  necessary  for  him  to 
prove  that  the  act  complained  of  was  injurious  to  his  reversionary 
interest,  or  that  it  should  appear  to  be  of  such  a  permanent 
nature  as  to  be  necessarily  injurious.  A  simple  trespass,  even 
accompanied  with  a  claim  of  right,  is  not  necessarily  injurious  to 
the  reversionary  estate."    And  in  Titcker  v.  Newman  (c),  Patteson, 


(a)  Shadwell  y.  Hutcliin8<yn  (1881),  2 
B.  &  Ad.  97. 


(b)  1832,  4  B.  &  Ad.  72. 
{c)  1889,  11  A.  &  E.  48. 
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[J,,  says  of  Baxter  v.  Taylor,  "  The  sabject  of  complaint  in  tliafc 
case  was  a  single  temporary  act.  The  act  was  no  injary  in 
itself,  bat  was  complained  of  as  done  with  intent  to  establish  a 
right  of  way." 

.  In  Dobson  v.  Blackmore  (a),  the  jury  found  that  no  damage  had 
been  done  to  the  reversion.  Lord  Denman,  delivering  the 
judgment  of  the  Court,  says  (b),  "li,  indeed,  an  obstmction 
of  a  public  road  appeared  to  be  of  a  permanent  nature  in  its 
construction,  or  professed  either  by  notice  affixed,  or  in  any  other 
way,  to  deny  the  public  right,  and  so  led  to  the  opinion  that  no 
road  was  there,  the  value  of  the  house  might  be  lowered  in  public 
estimation,  and  pecuniary  loss  might  follow,  for  which  I  will  not 
say  that  an  action  would  not  lie." 

In  Kidgill  v.  Moor  (c),  the  action  was  for  fastening  a  gate 
across  a  way  on  divers  days  before  the  commencement  of  the  suit, 
and  continuing  it  so  fastened  until  the  commencement  of  the  suit, 
to  the  injury  of  the  plaintiff's  reversion  ;  and  after  verdict  for  the 
plaintiff,  the  defendant  moved  to  arrest  the  judgment,  which  the 
Court  refused  to  do,  becanse  the  acts  complained  of  might  have 
been  injurious  to  the  reversion.  Although  Maule,  J.,  and 
Williams,  J.,  speak  of  the  injury  as  permanent,  the  record  shows 
that  the  judgment  was  given  for  a  grievance  which  ended  at  the 
commencement  of  the  action. 

In  Mumford  v.  Oxford,  Worcester  and  Wolverhampton  Bail. 
Co.  (d),  it  was  for  the  first  time  held,  that  to  give  a  right  of  action 
to  a  reversioner,  the  injary  must  be  of  a  permanent  character. 
The  action  was  for  making  hammering  noises,  to  the  great 
nuisance  of  the  tenant  and  all  persons  being  in  the  house, 
whereby  he  refused  to  remain,  and  the  messuage  became  depre- 
ciated, and  the  plaintiffs  were  injured  in  their  reversion.  The 
judge  at  nisi  prius  left  the  case  to  the  jury,  with  a  direction 
favourable  to  the  defendants,  and  the  verdict  was  for  the  defen- 
dants. The  decision  of  the  Court,  perhaps,  amounts  to  no  more 
than  that,  in  the  case  before  them,  the  reversion  was  not  injured 
in  facti. 

In  Simpson  v.  Savage  (e),  the  action  was  for  an  injury  to  the 
reversion  by  carrying  on  the  trade  of  an  agricultural  implement 
maker  near  to  the  plaintiff's  houses,  which  produced  a  nuisance 


(a)  1887,  9  Q.  B.  991. 

(b)  Page  1004. 

(c)  1860,  9  0.  B.  864. 


(d)   1856, 1  H.  &  N.  84. 

(«)  1866, 1  G.  B.,  N.  8.  847. 
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[of  noise  and  smoke,  and  his  tenants  gave  notice  to  qait,  but  had 
not  qaitted;  and  it  was  proved  that,  in  consequence,  the  plain- 
tifi's  houses  would  not  realize  as  much  rent  as  before.  Lord 
Campbell,  at  the  trial,  ruled  that  there  was  a  distinction  between 
the  smoke  nuisance  and  the  noise,  and  that  there  was  evidence  of 
an  injury  to  the  reversion  by  the  smoke.  The  verdict  was  for  the 
plaintiff,  damages  40«.  Leave  was  given  to  set  it  aside,  and 
enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that  there  was 
no  injury  to  the  reversion.  The  Court,  after  time  taken  to  con- 
sider, made  the  rule  for  a  nonsuit  absolute.  They  say,  "  After 
considering  the  authorities,  we  are  of  opinion  that  since,  in  order 
to  give  a  reversioner  an  action  of  this  kind,  there  must  be  some 
act  done  to  the  injury  of  the  inheritance,  the  necessity  is  involved 
of  the  injury  being  of  a  permanent  character."  ''The  case  is 
not  distinguishable  from  Mumford  v.  Oxford^  Worcester  and 
Wolverhampton  Bail.  Co  J*  '*  The  real  complaint  by  the  rever- 
sioner is,  that  he  fears  that  the  defendant  or  some  other  occupier 
will  continue  to  make  fires,  and  cause  smoke  to  issue  from  the 
chimney ;  and  if  the  reversion  would  sell  for  less,  that  is  not  on 
account  of  anything  that  has  been  done,  but  of  the  apprehension 
that  something  will  be  done  at  a  future  time.^'  In  this  case,  the 
question  submitted  to  the  court  was,  whether  the  reversion  had 
in  fact  been  injured,  and  as  there  had  been  no  loss  of  tenants,  no 
reduction  of  rent,  no  sale  or  attempt  to  sell  the  reversion,  and  no 
proof  that  its  value  was  diminished,  the  decision  may  be  correct. 
On  a  demurrer  to  a  count  for  injury  to  the  plaintiff's  re- 
versionary interest  in  a  house  by  the  erection  of  a  hoarding 
which  obstructed  its  ancient  lights  (a),  Williams,  J.,  said,  ''if  ao 
the  trial  it  appears  that  the  thing  complained  of  is  of  a  mere 
transitory  character,  the  jury  will  come  to  the  conclusion  that  it 
is  not  such  an  injury  as  to  entitle  the  plaintiffs  to  maintain  the 
action.  But  it  may  be  that  this  hoarding  may  have  been  kept  up 
in  denial  of  the  plaintiffs'  title  to  the  windows  in  question ;  in 
which  case  it  might  furnish  a  serious  body  of  evidence  against 
them,  if  ever  their  rights  should  come  to  be  contested.  In 
Simpson  v.  Savage  (&),  the  Court  thought  that  the  making  of 
fires  and  causing  smoke  to  issue  was  not  an  act  of  a  permanent 
nature,  so  as  in  itself  to  be  an  injury  to  the  reversion.     But 


lojary  to 
reversioo. 

Simpson  y. 
Savage. 


Assoeiatum  v. 
Peteh. 


(a)  The  Metropolitan  Aesoeiation  y. 
Fetch  (1858),  6  0.  B.,  N.  B.  604. 

(b)  1866,  1  C.  B.,  N.  8.  347 ;  con- 


trary  to  the  ruling  of  Lord  Campbell, 
0.  J.,  at  the  trial. 


556 


DISTURBANCE   OF   EASEMENTS. 


Injury  to 
reversion. 

Metropolitan 

Association  T. 

Fetch, 


Bell  V. 
Midland 
Rail.  Co. 


CODtlDaiDg 

distarbance. 


[there  are  abundant  authorities  to  the  effect  that,  though  the  thitigr 
complained  of  may  not  be  of  a  permanent  nature  in  the  sense  of 
lasting  for  years,  yet  it  may  be  permanent  in  the  sense  of  ennriDg- 
as  an  injury  to  the  reversion."  "Here/*  said  Willes,  J.,  in  the 
same  case,  ''  the  thing  complained  of  may  be  an  injury  to  the 
reversion,  as  by  affording  evidence  in  denial  of  the  right,  and, 
therefore,  we  cannot  say  that  the  declaration  is  bad." 

In  Bell  V.  The  Midland  Rail  Co.  (a),  the  same  judge  laid 
down  "  that  it  is  not  necessary  that  there  should  be  a  permanent 
obstruction  of  the  way  in  order  to  give  a  right  of  action ;  it  is 
enongh  if  the  act  is  calculated  to  abridge  or  interfere  with  the 
right.  In  Kidgill  v.  Moor  {h),  locking  a  gate  across  a  way  was 
held  to  be  a  sufficient  obstruction  to  give  the  reversioner  a  right 
of  action.  It  is  enongh  if,  for  all  substantial  purposes,  the  ob- 
struction IS  of  a  permanent  character.'^ 

It  is  to  be  observed,  that  in  Baxter  v.  Taylor,  supra,  Taunton 
and  Parke,  JJ.  (c),  held  that  the  act  complained  of  would  not  be 
evidence  of  right  against  the  reversioner;  and  that  neither  in 
Mumford  v.  Oxford,  ^c.  Bail,  Co.  nor  in  Simpson  v.  Savuge  was 
the  act  a  disturbance  of  an  easement  (the  onus  of  establishing 
which,  if  disputed,  would  be  on  the  plaintiff),  but  an  injury,  not 
of  a  permanent  kind,  to  a  natural  right.  A  natural  right  would 
prim&  facie  subsibt  after  the  determination  of  the  term ;  and,, 
unless  the  reversioner  suffered  the  injurious  acts  to  continue 
after  the  end  of  the  term  (d),  they  would  not  be  likely  to  afford  an 
obstacle,  by  way  of  evidence,  to  the  maintenance  of  the  right. 
For  the  evidence  afforded  by  them  might  be  rebutted  by  proof  of 
the  subsistence  of  the  tenancy  during  the  continuance  of  them  («);. 
whereas  in  the  case  of  the  disturbance  of  an  easement  the  proof 
of  its  existence  is  equally  affected  by  acts  of  interference  with  the 
enjoyment  of  it,  whether  the  dominant  tenement  has  been  under 
lease  or  not  (/).! 

If  the  disturbance  be  continued,  a  fresh  action  may  be  main- 
tained from  time  to  time  by  the  persons  filling  the  situation  of 
tenant  in  possession  or  reversioner  (g). 


(a)  1861,  10  C.  B.,  N.  8.  287. 

(b)  1850,  9  C.  B.  364;  above,  p.  564. 

!c)  Parkei  J.,  at  p.  78  of  the  report. 
d)  Ah  to  the   effect  of  which,  Bee 
Palk  V.  Shinner  (lb52),  18  Q.  B.  676. 

(e)  See  the  notes  upon  thia  subject, 
ante,  p.  190. 
(/)  See   Crump  r.  LamheH   (1867), 


L.  B.  3  £q.  409;  Johnstone  t.  Hall 
(lb5K),  2  K.  &  J.  414;  Mott  r.  Shod, 
bred  (1875),  L.  R.  20£q.  22;  Jones  t^ 
Chappell  (1876),  ibid.  639.  Cooper  y.. 
Crabtree  (1881),  L.  R.  19  Ch.  D.  193. 
where  the  reversioner  failed,  was  a 
simple  cuee  of  trespass. 

(y)  Penruddock's  Case  (1598),  5  Bep.. 
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Parties  liahle  to  be  eued.'] — The  parfcy  creating  the  disturbance  Parties  liable 
is  liable  to  an  action^  whether  he  be  the  owner  of  the  servient  ^  °®  *°    • 
tenement  or  not  (a). 

For  the  continuance  of  a  disturbance,  each  successive  owner  in  Oontinuing 
occupation  of  the  servient  tenement  is  liable,  though  it  may  have  diaturbanoe. 
been  begun  before  his  estate  commenced  (b). 

Where,  however,  the  party  was  not  the  original  creator  of  the 
disturbance,  a  request  must  be  made  to  remove  it,  before  any 
action  is  brought ;  but  it  is  sufficient  if  such  request  is  made  to 
the  party  in  possession,  though  he  be  only  lessee  (c). 

If  the  owner  of  land  on  which  a  nuisance  is  created  lets  the  Landlord  and 
land,  an  action  for  the  continuance  will  lie,  at  the  option  of  the  ^®''^'^^' 
party  injured  ((2),  either  against  the  landlord  {e)  or  the  tenant  (/)• 

But  no  such  action  lies  against  the  landlord  for  any  such  act  of 
his  tenant  done  during  the  continuance  of  the  tenancy  {g)y  [unless 
it  be  done  by  the  landlord's  authority  (h)  ] ;  and  a  declaration 
charging  a  defendant  with  the  duty  of  cleansing  drains  merely 
*'  as  owner  and  proprietor '*  is  bad  (i). 

[And  no  such  action  lies  against  the  landlord  for  an  injury 
due  to  the  dangerous  condition  of  the  premises  if  he  has  taken 


101 ;  Bhadwell  v.  Hutchinson  (1831),  2 
B.  A  Ad.  97  ;  [4  G.  &  P.  333  ;  BatUahill 
V.  R^ed  (1856),  18  0.  B.  696 ;  WiUon  v. 
Peto  (1821),  6  Moore,  47;  Darley  Main 
CoUi^ry  Co.  y.  Mitchell  (1886),  L.  R.  11 
App.  Gas.  127  i  Crumhie  v.  WalUend 
Local  Board,  L.  B.  (1891),  1  Q.  B.  603. 
As  to  a  joint  action  hj  several  owners 
affected  by  one  naisaooe,  see  O.  16,  B. 
1.  As  to  the  effect  of  the  death  of  the 
plaintiff  in  an  action  for  obitracting 
ancient  lights,  see  Jones  y.  Simes  (lb90), 
L.  B.  43  Gh.  0.  607.] 

(a)  Gom.  Dig.  Action  on  the  Gase  for 
a  Nusanc«»,  B.;  Wettor  y.  Dunk  (1864), 
4  F.  &  F.  298;  lTho/np8<m  y.  Gibson 
(1841),  7  M.  &  W.  466.  See  MattheuJi 
y.  King  (1866),  3  H.  &  0.  910.] 

(6)  [See»  as  to  executors,  Jenks  y.  Fis- 
cowU  Clifden,  L.  B.  (1897),  1  Gh.  694.] 

(c)  Penruddock'a  Case  (1598),  6  Bep. 
101 ;  Brent  v,  Hadd<m  (1620),  Ore.  Jao. 
665  ;  [A  r«qaest  to  a  former  occupier 
while  io  possession  will  suffice ;  Salmon 
w,  Bensley  (1825),  By.  &  M.  189.  There 
appears  to  be  no  receut  authority  in 
fayoar  of  the  proposition  in  the  text.] 

(d)  [I  e.,  if  he  be  a  stranger,  and  not 
the  tenant  or  Lis  licensee ;  Robhins  y. 
Jtmes  (1863),  16  G.  B.,  N.  S.  240.] 

(e)  Christian   Smith's  Case  (1638), 


Sir  W.  Jones,  272;  Bosewell  y.  Prior 
(1702),  2  Salk.  460,  1  Ld.  Baym.  713  | 
R,  y.  Pedly  (1834),  1  A.  &  E.  822,  8 
Key.  A  Man.  627;  [Todd  y.  Flight 
(1860),  9  G.  B.,  N.  8.  377,  in  which  the 
preyious  authorities  are  reviewed ;  Att,» 
Gen.  y.  Proprietors  of  Bradford  Canal 
(1866),  L.  B.  2  Bq.  71 ;  and  Mason  y. 
dhrewehwry  and  Hereford  Rail,  Co, 
(1871),  L.B.  6Q.  B.  685.] 

(/)  iBroder  v.  Saillard  (1876),  L.  B. 

2  Gh.  D.  692.  Gases  of  coyenant  stand 
on  a  different  footing;  see  Gaskin  r, 
BalU  (1879),  L.  B.  13  Gh.  Diy.  324.] 

(g)  Cheetham  y.  Hampson  (1791),  4 
T.  B.  318;  [Rich  y.Basterfield  (1847),  4 
G.  B.  7b3  ;  Bishop  y.  Trustees  of  Bed- 
f(yrd  Charity  (1859),  1  B.  A  B.  697  ;  B. 
y.  Pedly  (1834),  1  A.  &  B.  827,  per 
Littledale,  J.;  Preston  y.  Norfolk  and 
Eastern  Counties  RaiL  Cos,  (L868),  2 
H.  &  N.  736  ;  BaHlett  y.  Baker  (1864), 

3  H.  d(  G.  163.  As  to  a  tenancy  from 
year  to  year,  see  Gandy  y.  Juhher  (1864), 
6  B.  &  8.  78,  486 ;  9  B.  ft  8.  16 ;  Bowen 
y.  Anderson,  L.  B.  (1894),  1  Q.  B.  164. 

(h)  Harms  y.  James  (1876),  46  L.  J., 
Q.  B.  645 ;  Phillips  y.  Thomas  (1890), 
62  L.  T.  793. 

(i)  RusseU  y.  Shenton  (1842),  8  ().  B. 
449. 
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[from  tlie  tenant  a  corenant  to  repair ;  for  in  snch  a  case  he  does 
not  authorize  the  con  tin  nance  of  the  naisance  (a). 

On  the  same  principle,  it  aeema  to  have  been  held  that  a  tenant 
for  years,  occupTing  a  house  which  was  an  obstmction  to  lights 
erected  before  his  tenancy,  was  not  liable  to  be  sned  for  damages 
for  its  continuance;  for  he  had  no  authority  to  abate  it  (6). 

Indeed,  in  all  cases,  the  defendant  must  be  shown  to  be  in 
some  sense  responsible  for  the  continuance  of  the  act  complained 
of.  And  in  a  case  (c)  where  an  obstruction  had  been  created  by 
a  stranger,  and  the  defendants,  the  owners  of  the  locos  in  quo, 
had  given  the  plaintiff  their  permission  to  remove  it,  it  was  held 
that  the  defendants  were  not  bound  themselves  to  remove  the 
obstruction  even  after  request  made. 

The  further  question,  how  far  an  owner  who  employs  a  con- 
tractor to  perform  work  for  him,  is  liable  for  the  consequences  of 
the  contractor's  negligent  or  wrongful  acts,  has  been  mach 
discussed  in  recent  cases. 

Where  the  work  contracted  to  be  done  is  itself  unlawful,  or 
necessarily  involves  the  doing  of  some  unlawful  act,  the  employer 
is  clearly  liable  (d). 

Where  the  work  contracted  to  be  done  is  in  itself  lawful,  and 
involves  no  special  risk  or  duty  which  the  employer  has  neglected, 
it  is  equally  clear  that  the  employer  is  not  liable  (e). 

But  where  the  work  contracted  to  be  done  is  hazardous  to 
third  persons,  or  is  otherwise  of  such  a  nature  as  to  cast  a  duty 
upon  the  person  undertaking  it,  the  employer  is  bound  to  see 
that  proper  and  reasonable  precautions  are  taken,  and  is  liable 
for  any  omission  in  this  respect.  Nor  is  it  sufficient  that,  by  the 
contract  between  employer  and  contractor,  it  is  stipulated  that 
the  precautions  shall  be  taken  by  the  contractor ;  the  employer 
must  also  take  care  that  the  stipulation  is  carried  out  (/). 

"  Unquestionably,''  said  Williams,  J.,  in  delivering  the  judg- 
ment of  the  Court  in  Pickard  v.  Smith  (g),  ''  no  one  can  be  made 


(a)  Pretty  ▼.  Bichman  (1878),  L.  E. 
8  C.  P.  401 ;  Qwiwnell  y.  Earner  (1876), 
L.  R.  10  C.  P.  658. 

(b)  Ryppon  ▼.  Bowlei  (1615),  Gro. 
Jac.  378. 

(c)  Sawhy  ▼.  Mancheiter  and  Sheffield 
Bail.  Co,  (1869),  L.  B.  4  C.  P.  198;  cf. 
Daniels  v.  Potter  (1830),  4  C.  A  P.  262. 

(d)  Ellis  y.  Sheffield  Qae  Consumers' 
Company  (1868),  2  E.  &  B.  767. 

'  (e)  Quarman  v.  BumeU  (1840),  6  M. 


A  W.  499  ;  Reedie  v.  London  and  North- 
western RaU.  Co.  (1849),  4  Exoh.  244; 
KnightT.Fow{l8S0),5Ezoh.7^\;  Oayford 
T.  McholU  (1854),  9  Exoh.  702;  KiddU 
T.  Lovett  (1885),  L.  R.  16  Q.  B.  D.  605. 

(/)  Hole  V.  SittiTighoume  and  Sheemeas 
Bail,  Co.  (1861),  6  H.  &  N.  488  ;  Gray 
V.  Pullen  (1864),  5  B.  &  S.  970;  S4  L. 
J.,  Q.  B.  265;  Ptckard  v.  Smith  (1861)^ 
10  C.  B.,  N.  8.  470. 

(p)  1861.  10  C.  B,,  N.  S.  at  p.  480. 
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[liable  for  an  acfc  or  breach  of  daty  unless  it  be  traceable  to  Parties  liable^ 
bimself  or  his  servant  or  servants  in  the  course  of  his  or  their  tobeaned. 
employment.  Consequently,  if  an  independent  contractor  is  Liability  for 
employed  to  do  a  lawful  act,  and  in  the  course  of  the  work  he  or  oontraotor» 
his  servants  commit  some  casual  act  of  wrong  or  negligence,  the 
employer  is  not  answerable.  To  this  effect  are  many  authorities 
which  were  referred  to  in  the  argument.  That  rule  is,  however, 
inapplicable  to  cases  in  which  the  act  which  occasions  the  injury 
is  one  which  the  contractor  was  employed  to  do  ;  nor,  by  a 
parity  of  reasoning,  to  cases  in  which  the  contractor  is  entrusted 
with  the  performance  of  a  duty  incumbent  upon  his  employer, 
and  neglects  its  fulfilment,  whereby  an  injury  is  occasioned. 
Now,  in  the  present  case,  the  defendant  employed  the  coal- 
merchant  to  open  the  trap,  in  order  to  put  in  the  coals ;  and  he 
trusted  him  to  guard  it  whilst  open,  and  to  close  it  when  the  coals 
were  all  put  in.  The  act  of  opening  it  was  the  act  of  the  em- 
ployer, though  done  throagh  the  agency  of  the  coal-merchant ; 
the  defendant,  having  thereby  caused  danger,  was  bound  to  take 
reasonable  means  to  prevent  mischief.  The  performance  of  this 
duty  he  omitted ;  and  the  fact  of  his  having  entrusted  it  to  a 
person  who  also  neglected  it,  famishes  no  excuse  either  in  good 
sense  or  law.'' 

In  Bower  v.  Peate  (a),  where  the  defendant  was  held  liable  for  Bower  v. 
the  act  of  his  contractor  in  letting  down  a  house  entitled  to  P^oie- 
support,  the  rule  was  put  even  more  strongly.  "  A  man,''  said 
Cockbum,  0.  J.,  "  who  orders  a  work  to  be  executed,  from  which, 
in  the  natural  course  of  things,  injurious  consequences  to  his 
neighbours  must  be  expected  to  arise  unless  means  are  adopted  by 
which  such  consequences  may  be  prevented,  is  bound  to  see  to 
the  doing  of  that  which  is  necessary  to  prevent  the  mischief,  and 
cannot  relieve  himself  of  his  responsibility  by  employing  some 
one  else, — whether  it  be  the  contractor  employed  to  do  the  work 
from  which  the  danger  arises  or  some  independent  person — to  do 
what  is  necessary  to  prevent  the  act  he  has  ordered  to  be  done 
from  becoming  wrongful.  There  is  an  obvious  difference  between 
committing  work  to  a  contractor  to  be  executed  from  which,  if 
properly  done,  no  injurious  consequences  can  arise,  and  handing 
over  to  him  work  to  be  done  from  which  mischievous  conse- 


(a)  1876,  L.  B.  1  Q.  B.  D.  at  p.  826.      of  Lords  in  Dalton  y.  An;;ii)   (ISSl)^ 
The  deciaion  was  approved  by  the  Hoase      L.  R.  6  A.  0.  740,  791|  829. 
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Hughes  y, 
PercivaU 


Parties  liable  [quences  will  arise  unless  preventive  measures  are  adopted.  White 

L    it  may  be  just  to  hold  the  party  authorizing  the  work  in  the 

^*act8*of  former  case  exempt  from  liability  for  injury  resulting  from  negli- 
coDtractor.  gence  which  he  had  no  reason  to  anticipate^  there  is,  on  the  other 
hand,  good  ground  for  holding  him  liable  for  injury  caused  by 
an  act  certain  to  be  attended  with  injurious  consequences  if 
such  conseqaences  are  not  in  fact  prevented,  no  matter  through 
whose  default  the  omission  to  take  the  necessary  measures  for 
such  prevention  may  arise.'* 

The  first  part  of  the  passage  above  quoted  was  in  Hughes  v. 
Percival  (a)  objected  to  by  Lord  Blackburn,  as  so  broadly  stated 
as  to  appear  to  conflict  with  Qaatman  v.  Burnett  (6).  But  the 
substance  of  the  law  is  quite  clear,  and  was  in  fact  applied  in 
Hvghes  v.  Percival  itself.  There  the  defendant,  having  aatho- 
lized  a  contractor  to  perform  some  building  operations  which 
involved  a  use  of  the  party-wall  between  his  premises  and  the 
plaintiff's,  and  a  risk  to  the  plaintiff's  premises  themselves^  was 
held  liable  for  damage  caused  to  the  plaintiff's  premises  in  the 
course  of  the  operations  by  workmen  employed  by  the  contractor. 
**  The  law,"  said  Lord  Fitzgerald,  *'  has  been  verging  somewhat 
in  the  direction  of  treating  parties  engaged  in  such  an  operation 
as  the  defendants  as  insurers  of  their  neighbours  or  warranting 
them  against  injury.  It  has  not,  however,  reached  quite  to  that 
point.  It  does  declare  that,  under  such  a  state  of  circumstances, 
it  was  the  duty  of  the  defendant  to  have  used  every  reasonable 
precaution  that  care  and  skill  might  suggest  in  the  execution  of 
his  works  so  as  to  protect  his  neighbours  from  injury,  and  that 
he  cannot  get  rid  of  the  responsibility  thus  cast  on  him  by  trans- 
ferring that  duty  to  another.  He  is  not  in  the  actual  position  of 
being  responsible  for  injury,  no  matter  how  occasioned ;  but  he 
must  be  vigilant  and  careful,  for  he  is  liable  for  injuries  to  his 
neighbour  caused  by  any  want  of  prudence  or  precaution,  even 
though  it  may  be  culpa  levissima  "  (c). 

The  decision  in  Butler  v.  Hunter  (d),  so  far  as  it  is  in  conflict 
with  the  recent  decisions  above  referred  to,  must  be  held  to  be 
overruled  (e).] 


(a)  18H3,  L.  R.  8  App.  Cas.  at  p.  447. 

(h)  1840,  6  M.  A  W.  499. 

(c)  Cf.,  as  to  the  liabilities  of  local 
authorities  for  the  default  of  their  coa- 
tractors,  Smith  y.  West  Derby  Local 
Board  (1878),  L.  E.  8  C.  P.  U.  423  j 


Hardaker  r.  Idle  District  Council,  L.  B. 
(1896),  1  Q.  B.  835. 

(d)  1862,  7  H.  &  N.  826. 

(«)  See  per  Lord  Blaokbara,  L.  B.  6 
App.  Gas.  829,  8  App.  Gas.  447. 
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[(b)  Forma  of  Action. 

The  ancient  common  law  remedies  by  assize  of  nuisance,  and     Bemedj  by 

the  writ  of   quod  permittat  prosternere,  had  long  fallen  into  ^  '^  ^ ^ 

disnse  before   they    were    abolished    by   the    statute    for    the  Realaotiona 

^  abouahed. 

limitation  of  actions  and  suits  (a). 

The  modem  remedy  at  law  for  the  disturbance  of  an  easement  TrespasB  or 
[was  generally  by  suing  upon  counts  in  the  form  of]  case. 
Occasionally,  the  disturbance  may  be  the  consequence  of  a  direct 
act  of  trespass  ;  and  [in  such,  case]  there  appears  to  [have  been] 
some  room  to  doubt  whether  trespass  [was]  not  the  only  form  of 
action  maintainable.  There  are^  however,  authorities  from  which 
it  seems  that  in  all  cases  of  consequential  injury  resulting  from  a 
direct  aot>  the  party  aggrieved  [had]  the  option  of  suing  either 
in  trespass  or  in  case  (&). 

[By  the  Common  Law  Procedure  Act,  1852  (c),  it  was  rendered  Forma  of 
Bnnecessary  to  mention  in  the  writ  of  summons  any  form  or  ^^oUahed. 
cause  of  action.     And  there  is  now  {d)  only  one  form  of  action. 
Local  Venue  is  abolished  (e).] 


(c)  Pleadings  (/). 

The  Declaration  [or  Claim] — The  Allegation  of  Title.] — When-  Allegation  of 
ever  a  plaintiff  claims  more  than  he  is  entitled  to  of  common  V^^? '°  \^^ 

*■  ,         ,  ,  deolaratioa 

right,  he  must  allege  in  his  declaration  that — he  ought  to  have  oratatement 
that  which  he  demands  (g).  °*  °***"- 


(a)  3  ft  4  Will.  4,  o.  27i  a.  86.  fThe 
reat  of  thia  diaaertatioa  aa  to  the  form 
of  the  action  ia  now  of  little  value,  ex- 
cept ao  far  aa  it  may  enable  the  reader, 
by  reference  to  the  anthoritiea  relating 
to  the  form  of  action,  to  aaoertain  what, 
on  a  g^Ton  atate  of  facta,  ia  the  nature 
of  the  canae  of  action .  It  ia  nnneoesaary 
now  to  elect  between  the  forma  of 
action,  trespaaa  and  caae.] 

(b)  See  thia  anbiect  f  ally  diacnaaed  in 
EarriB  r.  Ryding  (1839),  6  M.  &  W.  72; 
aee  alao  Fay  y.  Prentice  (1845),  1  G.  B. 
828;  [Pitts  t.  Gaince  (1701),  8alk.  10, 
Ecvrl  cf  Shrewsbury's  Case  (1788),  9  Rep, 
46  b;  Mikes  t.  Caly  (1796),  12  Mod. 
882;  Wells  y,  Ody  (1836),  1  M.  ft  W. 
452.  Aa  thia  point  ia  no  longer  of  prac- 

G. 


tical  importance,  the  full  atatement  of 
theae  caaea  ia  omitted.] 

(c)  15  ft  16  Vict.  c.  76,  a.  8 ;  repealed 
hj  46  ft  47  Vict.  0.  49. 

(d)  Balea  of  the  Supreme  Oonrb,  1888, 
Order  1,  rule  1. 

(e)  Rulea  of  the  Supreme  Ooart,  1888, 
Order  86,  rule  1. 

(/)  [The  importance  of  anch  rulea  of 
pleading  aa  peculiarly  relate  to  eaae- 
menta  haa  been  diminiahed  by  the  G.  L. 
P.  Act,  1852,  and  the  Judicature  Acta, 
and  conaequentlyit  haa  been  thought  de- 
airable  largely  to  abridge  thia  chapter.] 

(g)  Wyatt  v.  Hamson  (1882),  8  B.  ft 
Ad.  871 ;  Tehhutt  v.  8elhy  (1837),  6  A. 
ft  ff.  786;  ILaing  y.  Whalisy  (1858),  3 
H.  ft  N.  675,  901.] 
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Bamedjby 
action  at  law. 

Wootboc 

fpoiMnil 

•llffKatioii 


In  some  early  authorities  a  distinction  is  taken  as  to  the  mode 
of  alleging  title  in  actions  against  strangers  and  in  actions  against 
the  terretenant  of  the  servient  tenement :  in  the  former  case  it 
was  admitted  that  a  general  allegation,  "  that  he  had  and  ought 
to  have  the  right  claimed/^  was  sufficient ;  while  in  the  latter 
case  it  was  said,  that  a  title  by  grant  or  prescription  must  be 
shown^  it  being  an  attempt  ''to  put  a  charge  upon''  the 
defendant  (a).  [By  subsequent  decisions,  it  appears  to  be 
clearly  settled  that  in  all- actions  for  disturbance  of  an  easement, 
whether  the  action  be  brought  against  the  servient  owner  or 
a  stranger,  a  general  allegation  of  right  is  sufficient  (h).  But  in 
a  plea,  where  the  defendant  justifies  the  act  complained  of  by 
virtue  of  an  easement,  the  particular  title  upon  which  the  defen- 
dant relies,  whether  by  grant  or  prescription,  or  by  aver  under 
the  statute,  must  be  set  out  (c).] 

''  However,  although  the  plaintiff  is  at  liberty  to  declare  upon 
his  possession  generally,  yet  if  he  undertakes  to  set  out  a  title, 
and  does  it  insufficiently,  the  declaration  is  bad  '*  (d).  If,  how* 
ever,  the  title,  as  stated  on  the  face  of  the  declaration,  is  good,  it 
has  been  said  that  the  plaintiff  is  not  bound  to  prove  the  same 
title  as  he  has  set  out  in  his  declaration  (e),  "  for  the  disturbance 
is  the  gist  of  the  action,  and  the  title  is  only  inducement,  and 
cannot  be  traversed."  He  must  prove  the  same  right  (/),  but  he 
need  not  prove  the  same  title  (g) . 


(a)  flf*  Johnr.  Uoody  (1687),  STCeble, 
528,8.0.631;  BloeJcUyr.  Slater  (lOdS), 
1  Lotw.  fol.  119;  Winford  v.  Wollaston 
(1797),  8  Levina,  266.  [Of.  Bvllard  v. 
Harrison  (1816),  4  M.  &  8.  387.] 

(b)  Sandys  v.  Trefusis  (1640),  Oro. 
Oar.  676;  Villers  v.  Ball  (1689),  1 
Shower,  7;  Tenant  ▼.  Ooldwin  (1706), 
1  Salk.  860 1  8.  0.,  2  Ld.  Rajm.  1089; 
Rider  r.  Smith  (1790),  8  T.  R.  766 ;  2 
Wms.  Saand.  113  a,  note;  2  Notes  to 
Saand.  361 ;  Oom.  Vise.  Pleader  (0.  39) ; 
•eealno  Troioer  ▼.  Chadtoick  (1886),  8 
Soott,  699;  3  Bing.  N.  0.  384. 
[The  statement  in  the  text  must  be 
taken  subject  to  the  decision  in  Harris 
T.  Jenkins  (1882),  L.  B.  22  Oh.  D.  431. 
that  a  domirant  owner  not  stating  his 
title  is  liable  to  have  his  pleading  strnck 
out  as  embarraBsing ;  of.  Spedding  ▼. 
Fitzpatrick  (1888),  L.  R.  28  Oh.  D.  410. 
In  the  form  given  in  Appendix  0.  to  the 
Rules  of  the  Supreme  Oonrt,  1886,  the 
lights  are  referred  to  as  **  ancient."] 


(c)  See  Oom.  Dig.  Ohimin,  D.  2 ;  1 
Wms.  Sannd.  846,  1  Notes  to  Saand. 
624 ;  Bird  v,  Dickinson  (1701),  2  Lnt. 
1626  ;  Orinstead  v.  Marlowe  (1792),  4  T. 
R.  717 ;  Bailey  v.  Appleyard  (1838),  8 
A.  &  E.  167.  As  to  sect.  6  of  the  Pre- 
scription Aot,  see  above,  p.  184. 

(d)  1  Wms.  Sannd.  846  a ;  1  Notes  to 
Sannd.  626 ;  Dome  v.  Cashford  (1698), 

1  Salk.  363  ;  Crowther  v.  Oldfield  (1706), 

2  Ld.  Raym.  1230. 

(«)  1  Wms.  Sannders,  846  a  ;  1  Notes 
to  Sannd.  625. 

(/)  Prankum'y,  Lord  Falmouth,  (1885), 
2  A.  &  E.  452,  2  Nev.  A  Man.  830. 

{g)  Buller,  N.  P.  76 ;  Ferrer  t.  John- 
son  (1594),  Oro.  Eliz.  386.  Proof  of  a 
larger  easement  than  that  alleged  will 
support  the  deolaration.  DuTiean  ▼. 
Louch  (1845),  6  Q.  B.  914.  [Pleadings 
are  now  so  liberally  amended  that  this 
subject  of  variance  has  ceased  to  be 
of  sufficient  importance  to  warrant  a 
further  discussion  of  it  in  this  work.] 
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As  the  rigbt  to  an  easement  exists  in  respect  of  tbe  dominant     Remedy  bj 
tenement,  the  declaration  usnallj  states  the  possession  of  the  »otion^Uaw. 
'tenement  by  the  plaintiff,  and  that  by  reason  thereof  he  was  Description  of 
entitled  to  the  rigbt  for  the  disturbance  of  which  the  action  is 
brought. 

A  plea  under  the  statute  must  state  the  enjoyment  to  have  been 
"as  of  right/'  or  it  will  be  bad  in  arrest  of  judgment  (a),  [ex- 
cept in  the  case  of  lights.] 

Such  a  plea  [should]  state  the  enjoyment  to  have  been  without 
interruption  (&).  Under  a  plea  of  forty  years'  user,  according 
to  the  statute,  evidence  of  what  took  place  before  that  period  is 
admissible  as  showing  the  state  of  things  at  the  commencement 
of  the  forty  years'  enjoyment  (c). 

In  pleading  at  common  law  a  right  to  an  easement  by  a  modem  pieas  afc 
lost  grant,  both  the  date  and  parties  to  the  supposed  instrument  °®™°'^'*  ^*^' 
must  [formerly]  have  been  set  out  (d). 

There  appears  to  be  no  precedent  for  a  plea  of  an  easement  Diipositioa  of 
arisinfiT  from  the  disposition  of  the  owner  of  two  tenements  ;  but  ^^^^  <*'  '^^ 

ti-i  ^.-1  #  'i.-i      tenements. 

it  should  seem  that,  as  m  the  easements  of  necessity,  the  right 
must  be  pleaded  as  arising  by  implied  grant  from  the  joint  owner 
at  the  time  of  severance.  The  plea  might  allege  the  joint  owner- 
ship and  subsequent  conveyance  to  the  defendant,  and  aver  the 
apparent  and  continuous  nature  of  the  easement^  and  its  existence 
at  the  period  of  severance. 

The  plea  of  an  easement  of  necessity  must,  in  like  manner,  Neoessitj. 
allege  the  joint  ownership  at  the  time  of  the  conveyance,  ahd  that 
easement  is  essential  to  the  full  enjoyment  of  the  principal  thing 
conveyed  or  reserved  (e). 

The  plaintiff  [should]  describe  in  his  declaration  the  nature  of  Local 
the  right,  in  the  enjoyment  of  which   he  has  been  disturbed,  deeonption^ 
Thus,  in  an  action  for  the  disturbance  of  a  way,  he  [should]  state 
the  terminus  a  quo  and  ad  quem,  and  the  kind  of  way  he  claims, 
as  a  footway,  &c.  (/).     But  a  precise  local  description,  as  by 
alleging  the  land  to  be  in  any  particular  place,  is  not  requisite ; 


(o)  Holford  r.  Hanhinson  (1844),   5  (e)    iProctor  v.   Hodgson    (1855),   10 

Q.  B.  581.  Ezch.  824;  B^iUard  v,  Harrison  (1815), 

(b)  Per  Patfceeon,  J.,  in  Richards  v.  4  M.  &  S.  387.]     • 

Fry  (1838),  3  Ner.  &  P.  67.  (/)   Vide  Com.  Dig.  Action  on  the 

(c)  Lawson  y.  Langley  (183^),  4  A.  &  Case  for  a  Distarbanc"*,  B.  (I) ;  Chimin, 
E.  890.  D.  (2);  [Harris  v.  Jenkins  (18!J2»,  L.  R, 


(d)  Hendy  v.  Stephenson  (1808),  10      22  0&.  D.  481.] 
East,  55;  C.  L.  P.  Act,  1852,  S8.  49,  51. 
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Bemedj  bj     [and  it  is  not  necessary^  altboagli  it  is  convenient,  to  give  the- 
«otion  .t  Uw.  intervening  closes  (a).] 


Allagation  of 

breMhof 

duty. 


PleaB  or 
defeuofs. 


In  an  action  on  the  case  for  a  disturbance,  it  [^as  beld} 
sufficient  to  allege  a  disturbance  generally^  without  sbowing  the 
particular  manner  of  tbe  disturbance  (6).  ''  I  incline  to  think/' 
said  Lord  EUenborougb  {c),  "  that  the  gravamen  need  not  be  de- 
scribed with  any  local  certainty.  A  plaintiff  in  such  an  action  may 
indeed  make  it  necessary  to  prore  the  gravamen  in  a  particular 
place,  by  giving  it  a  specific  local  description,  as  by  alleging  the 
nuisance  as  standing  and  being  in  a  certain  place,  particularly 
described ;  but  in  general  such  particularity  is  not  necessary.^ 
'^  It  is  sufficient  to  describe  the  substance  of  the  injury,  in  order 
to  give  the  other  party  notice  of  what  he  is  to  defend/'  *'  It 
would  have  been  sufficient,''  said  Le  Blanc,  J.,  ^'  to  have  stat^ed 
that  they  diverted  the  water  above  the  navigation  of  the 
plaintiffs,  by  means  of  which  the  injury  complained  of  happened."^ 

In  the  [more]  recent  case  of  Tebbutt  v.  Selby,  Patteson,  J., 
appears  to  have  doubted  whether  such  a  general  allegation  of 
obstruction  would  be  sufficient  (d). 

In  actions  by  the  reversioner,  he  must  show  that  he  sues  in 
that  capacity,  and  allege  that  the  disturbance  is  to  the  injury  of 
his  reversionary  estate  (e). 

Of  the  Plea  [or  Defence"] . — Previous  to  the  modification  of  the 
rules  of  pleading  [in  H.  T.,  4  Will.  4],  the  plea  of  the  general 
issue  in  an  action  on  the  case,  in  addition  to  traversing  the  whole 
declaration,  was  sufficiently  comprehensive  to  let  iu  almost  every 
possible  defence.  [But  by  a  rule  of  pleading,  T.  T.,  1833,  r.  16, 
which  was  substantially  the  same  as  one  of  H.  T.,  4  Will.  4,  it 
was  provided  that]  the  plea  of  not  guilty  in  actions  [for  torts 
should]  operate  as  a  denial  only  of  the  breach  of  duty,  or  wrongf  al 
act  alleged  to  have  been  committed  by  the  defendant,  and  not  of 
the  facts  stated  in  the  inducement;  and  no  other  defence  than 
such  denial  [Hhould]  be  admissible  under  that  plea  (/). 


(a)  Simpson  ▼.  Lewthwaite  (1832),  3 
B.  &  Adul.  226  ;  HarrU  y,  Jenkins  (1882), 
ubi  snp.] 

(h)  Com.  Dig.  Action  on  the  Case  for 
a  Disturbance,  B.  (1);  Anon.  (1666),  3 
LeoD.  13;  Dawney  r.  Dee  (1621),  Cro. 
Jao.  604. 

(c)  Mersey  and  Irwell  Navigation  y. 
Douglas  (1802),  2  Eaat,  497. 

(d)  1837,  6  A.  &  E.  793.      [In  the 


form  of  declaration  given  by  the  Com- 
mon Law  Procedure  Act,  18i52,  Sched. 
(B.),  80, the  oianner  cf  the  disturbance 
was  stated;  of  Rules  f  the  Supremo 
Court,  1883,  App.  C    (vi),  12.] 

(e)  Jackson,  v.  Pesked  (1813),  1  IL  4 
S.  284;  [above,  p.  55(>]. 

(/)  Frankum  v.  Lord  Falmouth,  nbi 
sop. ;  Dukes  v.  OostUng  (1835),  1  Bing, 
N.  C.  688,  1  80OIL.  750.     See  Trower  y. 
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[And  by  the  Rules  of  the  Supreme  Court,  1883,  Order  19,  Remedjbj 
rale  13,  "  every  allegation  of  fact  in  any  pleading,  not  being  a  ^^*^°  ^^  *^' 
petition  or  summons,  if  not  denied  specifically  or  by  necessary 
amplication,  or  stated  to  be  not  admitted  in  the  pleading  of  the 
opposite  party,  shall  be  taken  to  be  admitted,  except  as  against 
<an  infant,  lunatic  or  person  of  unsound  mind,  so  found  by 
inquisition.'^ 

[Matters   which   in   Chancery   would    entitle    the    defendant  Equitable 
to   an    unconditional   and   perpetual  injunction  to  restrain  the    ®  ®°^' 
action,  are  now  available  in  the  common  law  courts  in  answer 
to    the    action,   and    may   be    pleaded    by   way   of    equitable 
defence  (a).] 

Of  the  Replication.] — [The  difficulty  of  selecting  the  proper  Old  fomi  of 
form  of  replication  was  removed  by  the  Common  Law  Procedure  ^^^' 
Act,  1852,  which  enabled  the  plaintiff  to  reply  several  matters, 
— :to  traverse  generally,  or,  admitting  part  of  the  plea,  to  deny 
the  rest,  and  to  reply  by  joining  issue  with  the  effect  of  denying 
the  substance  of  the  plea. 

The  replication  by  joinder  of  issue  was  a  substitute  for  the 
old  replication  de  injuria,  and  put  in  issue  the  same  averments 
only.  Thus,  being  replied,  in  an  action  of  trespass,  to  a  plea  of 
prescriptive  right,  it  was  held  not  to  put  in  issue  the  allegations 
that  the  acts  complained  of  were  done  in  the  exercise  of  the 
right  {b). 

Under  the  Rules  of  the  Supreme  Court,  1883,  a  joinder  of  Jndioatme 
issue,  not  being  by  way  of  defence  to  a  counterclaim,  operates 
as  a  denial  of  every  material  allegation  of  facts  in  the  pleading 
upon  which  issue  is   joined,  other  than  such  as  are  expressly 
excepted  (c). 

If  no  reply  is  delivered  within  the  period  allowed  for  the 
purpose,  the  pleadings  are  closed,  and  all  the  material  statements 
•of  fact  in  the  defence  are  deemed  to  have  been  denied  and  put  in 
issue  (d). 

If  the  defendant  justifies  under  a  prescriptive  title,  and]  the  Newawign* 
plaintiff  does  not  contest  the  defendant's  right,  as  stated  in  the 


Chadwick  (1886),  3  Soott,  699  $  S.  C,  3  {h)  Qlovtr  y.  Diwon  (1853),  9  Ezoh. 

Ring.  N.  C.  834.  158. 

(a)  See  Daviea  v,  Marshall  (1861),  10  (c)  Order  19,  mle  18. 

G.  :B.,  N.  S.  697 ;  Jnd.  Act,  1873,  8.  (d)  Order  27,  rale  18. 

24(2). 
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Jnstification    plea,  bat  contends  tHat  the  acta  complained  of  were  not  done  in* 
easement,     pnrsnance  of  the  right,  as  for  instance,  if  a  way  has  been  nsed,. 

*;; : —  not  for  the  convenience  of  the  dominant  tenement,  but  for  other 

Now  ftmsii* 

meat.  tenements  belonging  to  the  same  owner,  [or  if  a  right  to  pollate 
to  a  certain  extent  has  been  exceeded,  snch  excess  mast  have 
been  new  assigned  (a).  But  by  the  mles  of  the  Supreme 
Court,  1883,  Order  23,  rule  6,  "No  new  assignment  shall  be 
necessary  or  used,  but  everything  which  was  formerly  alleged  by 
way  of  new  assignment  may  hereafter  be  introduced  by  amend- 
ment of  the  statement  of  claim,  or  by  way  of  reply/'] 
Keplioation  By  the  5th  section  of  the  Prescription  Act,  already  cited,  "  any 

acriptioii  Act.  cause  or  matter  of  fact  or  of  law,  not  inconsistent  with  the  simple 

fact  of  enjoyment,  shall  be  specially  alleged  and  set  forth." 

Upon  this  clause  it  has  been  decided,  in  the  case  of  Tickle  v. 
Brown  (&),  that  where  a  defendant  justifies  under  an  enjoyment 
of  twenty  or  forty  years,  if  the  plaintiff  relies  upon  a  licence 
covering  the  whole  of  that  period,  he  mast  reply  such  licence 
specially,  but  a  licence  granted  and  acted  on  daring  the  period 
may  be  given  in  evidence  under  the  general  traverse  of  the  enjoy- 
ment *'  during  the  period  alleged,  showing  that  there  was  not,  at 
the  time  when  the  agreement  was  made,  an  enjoyment  as  of 
right;  and  so  the  continuity  is  broken,  which  is  inconsistent 
with  the  simple  fact  of  enjoyment  daring  the  forty  or  twenty 
years.' ' 

In  Beaaley  v.  Clarie  (c),  Tiudul,  C.  J.,  said  : — "  Under  a  repli* 
cation,  denying  that  the  defendant  had  used  the  way  for  forty 
years  as  of  right,  and  without  interruption,  the  plaintiff  is  at 
liberty  to  show  the  character  &nd  description  of  the  user  and 
enjoyment  of  the  way  during  any  part  of  the  time — as,  that  it  was 
used  by  stealth,  and  in  the  absence  of  the  occupier  of  the  close, 
and  without  his  knowledge ;  or  that  it  was  merely  a  precarious 
enjoyment  by  leave  and  licence,  or  any  other  circumstances  which 
negative  that  it  was  an  user  or  enjoyment  under  a  claim  of  right; 
the  words  of  the  5th  section, '  not  inconsistent  with  the  simple  fact 
of  enjoyment,'  being  referable,  as  we  understand  the  statute,  to 
the  fact  of  enjoyment  as  before  stated  in  the  Act,  viz.,  an  enjoy- 
ment claimed  and  exercised  as  of  right.^ 
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(a)  Stott  y.  Stott  (1812),  16  East,  848;  (&)  1836,  4  A.  A  E.  869. 

Moore  y.  Webb  (1857),  1  0.  B.,  N.  B.  [c]  1836,  8  Soott,  268;  2  Bing.  N.  C^ 

673,  675 ;  Rochdale  VantU  Company  t.  705. 
B^ideliffe  (1852),  18  Q.  B.  287. 
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In  OnUy  t.  Oardiner  (a),  the  Coart  of  Excheqaer  decided  that    jostidoation 

under 
efMement. 


Unity  of  actoal  possession  was  inconsistent  with  the  simple  fact        "**  **' 


of  enjoyment  as  of  right,  and,  therefore,  need  not  be  specially  . 

pleaded.     The  simple  fact  of  enjoyment,  referred  to  in  the  5bh     nnder  Pre- 
section,  is  an  enjoyment  as  of  right ;  and  proof  that  there  was  an  "onp^"*  ^^ 
occasional  anity  of  actaal  possession  is  as  mnch  in  denial  of  that 
allegation,   as  the  occasionally   asking  permission  woald    be; 
[because  the  enjoyment  daring  the  unity  of  possession  could 
not  be  an  enjoyment  as  of  an  easement. 

The  disabilities  and  exceptions  mentioned  in  the  7th  and  8th 
sections  must  be  specially  replied  to  a  plea  under  the  Act  (Jb) ;  so 
must  the  fact  that  the  enjoyment  was  under  a  statutory  right 
•which  ceased  before  the  expiration  of  the  required  period  of  enjoy- 
ment (c),  or  that  the  servient  owner  and  his  agents  were  absent 
from  the  neighbourhood  and  ignorant  of  the  enjoyment  during 
the  whole  period  (d),  or,  in  short,  any  other  facts  which  would 
rebut  the  inference  of  a  right  by  prescription  or  grant.  The  7th 
and  8th  sections  only  apply  to  the  affirmative  easements  included 
in  the  2nd  section,  so  that  a  replication  under  those  sections  to  a 
plea  claiming  an  easement  of  light  by  virtue  of  twenty  years^ 
enjoyment,  would  be  bad. 

Ryoinder.'] — If  to  a  plea  of  user  for  twenty  years,  or  for  Bejoinaer 
forty  years,  a  tenancy  for  life  is  replied,  and  there  has  been  a  ^^tioo  AeU 
user  for  the  one  or  other  of  those  periods  named  in  the  plea,  in 
addition  to  the  period  of  the  tenancy,  the  defendant  should  rejoin 
that  fact. 

Although  the  plea  alleged  an  enjoyment  ^'next  before  the 
Buit,^'  such  rejoinder  would  be  good  (a). 


(d)  Remedy  by  Injunction. 

The  remedy  which  was  afforded  at  law,  before  the  passing  of  Oroand  for 

the  Common  Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  125),  for  '^^^^^ 

the  continuous  disturbance  of  easements  or  other  nuisances,  by  Eqaity. 
an  indefinite  series  of  actions,  was  obviously,  in  many  cases,  quite 

(a)  1838.  4  M.  ft  W.  498.  (d)  See  wot.  1  of  the  Act. 

(b)  Pye  ▼.  Mvmford  (1848),  11  Q.  B.  {e)   Clayton  y.  Corby  (1842),  2  Q.  B. 
666.  818  ;  2  Gale  ft  D.  182 ;  Py9  y.  Mumford 

(c)  Kinloch  Y.  NeviU  (1840),  6  M.  ft  (1848),  11  Q.  B.  666. 
W.  795. 
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Bemedj  by 
injanotion. 


Tnal  at  law 

formerlj 

required. 


ChanoeryPro- 
oedare  Act, 
1852. 

Jadioatare 
Aot,  1878. 


Pnblio  atility 
no  answer. 


[inadequate;  and  the  Court  of  Ohancerj  has  always  exercised, 
and  the  High  Coart  of  Justice  still  exercises,  the  power  of 
interfering,  by  injunction,  to  stop  the  whole  mischief  complained 
of  (a). 

The  foundation  of  the  plaintiff's  right  in  such  cases  being  a 
right  at  common  law,  the  Court  of  Chancerf^,  before  finally 
granting  equitable  relief,  at  one  time  required  that  the  legal 
right  of  the  person  seeking  relief  should  be  established  in  a  pro« 
ceeding  at  law  (&).  But  that  court  was  by  the'  Chancery  Pro« 
cedure  Act,  1852  (c)  empowered  to  determine  the  legal  right 
itself.  And  now,  by  the  Judicature  Act,  1873  (d),  the  jurisdic- 
tion both  of  the  Court  of  Chancery  and  of  the  common  law  courts 
is  vested  in  the  High  Court  of  Justice,  which  has  power  to 
entertain  legal  and  equitable  claims  and  defences  alike. 

It  was  said  that,  if  what  is  complained  of  be  in  its  nature 
useful  and  necessary  to  the  public,  though  productive  of  incon- 
venience to  individuals,  as  a  small-pox  hospital,  the  court  will  not 
interfere  by  injunction ;  and  Bainea  v.  Baker  (e),  was  referred  to. 
But  in  that  case  there  does  not  appear  to  have  been  anything 
really  amounting  to  a  nuisance  at  all  (/) ;  and  the  judgment  of 
the  yice-Chancellor  Wood  in  Attamey'Oeneral  v.  Birmingham  {g\ 
shows  that,  if  a  nuisance  be  proved  in  fact,  it  is  immaterial 
whether  the  nuisance  is  committed  for  the  benefit  of  a  private 
individual  or  many  (&).] 


(a)  RoUnson  t.'  Lord  Byron  (1786),  1 
Bro.  C.  0.  688  (waterooane)  ]  Tharp€ 
T.  Brumfitt  (1878),  L.  R.  8  Oh.  660 
(way);  Areedskne  ▼.  Kelk  (1868),  8 
Giff.  688,  Hertg  y.  Union  Bank  of 
London  (1868),  ibid.  686.  and  WiUon 
T.  Townend  (1861),  80  L.  J.,  Oh.  26 
(light);  Hunt  ▼.  P0ak0  (1860),  1  Johns. 
706  (natural  right  of  tupport)  ;  North* 
Sastem  Railway  ▼.  Elliott  (1868),  10 
H.  L.  838  (eoaement  of  sapport). 

(b)  See  jadgmenti  in  Imperial  Qa$ 
Company  t.  Broadbmt  (1869),  7  H.  of 
L.  600.  It  never  was  a  ground  of  de- 
marrer  that  the  legal  right  had  not 
yet  been  tried,  though  it  wai  a  ground 
for  not  granting  an  interlocutory  in- 
junction. 

(c)  16  &  16  Yiot.  c.  86,  t.  62;  re* 
pealed  by  46  ft  47  Vict,  a  49. 

(d)  86  A  87  Vict.  c.  66,  teots.  16,  24. 
(«)    1762,  Ambl.  168 ;  8  Atk.  760. 
(/)  See  the  comments  of  Vioe-Ghan* 

oellor  Kindersley  in  8oUau  ▼.  De  Held 
(1861),  2  Sim.,  N.  B.  at  p.  Ii8. 


(g)  1858,  4  Kay  ft  J.  628. 

{h)  See  also  AU.-Oen,  t.  LfUon  (1856), 
2  Jnr.,  N.  8.  180;  Lilly  white  y.  Trim- 
mer (1867),  86  L.  J.,  Oh.  626 ;  AtL-Qen, 
Y.  Colney  Hatch  Lunatic  Asylum^  (1868), 
L.  R.  4  Ob.  146;  AtL-Gen,  ▼.  Gee  (1870), 
L.  B.  10  Eq.  181 ;  Vernon  r.  Veetry  of 
at.  Jame$t  Westmineter  (1879),  L.  A.  16 
Oh.  DiT.  449 ;  Metropolitan  Asylum  Dii. 
trict  ▼.  Hill  (1881),  L.  R.  6  App.  Gas. 
198 ;  Att,-Gen.  v,  Aeton  Local  Board 
(1882),  U  B.  22  Gh.  D.  221.  Distinguish 
Att'Gen.  t.  Guardiane  of  Poor  of  Vnion 
of  Dorking  (1862),  L.  B.  20  Ch.  Dir. 
696,  where  the  nuisance  existed  before 
the  commencement  of  the  defendants' 
powers ;  and  London  and  Brighton  Rail' 
way  Co.  y.  Truman  (1885),  L.  B  11 
App.  Gas.  46,  where  the  Railway  Acts 
are  treated  as  expressly  aathoristng  a 
nuisanoe. 

In  Att'Gen.  t.  Corporation  of  Man* 
cheeter,  L.  R.  (1893),  2  Ch.  87,  it  was 
suggested,  but  not  decided,  thsi  on  an 
application  to  restrain  a  public  noisaaos 
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Tlie  mere  fact  that  a  nuisance  is  of  a  public  nature  will  not  in  Bemedj  by 

equity  more  than  in  law  prevent  individuals  from  applying  to  the  '"J"po  'o°' 

court  for  protection,  if  they  sustain  special  damage  thereby,    "  It  n„ig|^^,^  n,^w 

is  going  too  far/'  said  Lord  Eldon  in  Crowder  v.  Tinckler  (a),  be  restrained 


€€ 


to  say  that,  if  a  plain  nuisance  is  attended  with  particular  and  {^(il^daaL 


special  damage  to  an  individual,  producing  irreparable  damage, 
that  individual  shall  not  be  at  liberty  to  come  here  unless  the 
Attorney-General  chooses  to  accompany  him/'  Thus,  too,  in 
the  more  recent  case  of  Spencer  v.  London  and  Birmingham 
Bailway  Co.  (2>),  it  was  held  that,  where  individuals  sustained 
injury  from  a  public  nuisance,  quite  distinct  from  that  which  was 
inflicted  by  it  on  the  public,  a  bill  might  be  filed  by  those  indi- 
viduals to  be  relieved  from  the  nuisance  (c). 

Where  the  right  claimed  is  clearly  shown  to  exist  by  contract.  Eight  bj 
express  or  implied,  and  the  contract  can  only  be  efifeotually  <'®"^'*°*' 
enforced  by  injunction,  a  court  of  equity  will  interpose. 

In  Martin  v.  Nuthin  (d),  a  bill  was  filed  for  an  injunction 
against  the  churchwardens,  &c.,  of  Hammersmith,  ''  to  stay  the 
ringing  of  the  five  o'clock  bell:"  the  Court  granted  the  injunction 
daring  the  lives  of  the  plaintiffs  and  the  survivors  of  them,  as  it 
appeared  that  the  defendants  had  agreed  not  to  ring  the  five 
o'clock  bell  upon  consideration  that  the  plaintiff  should  build  a 
cnpola  to  the  church,  which  be  accordingly  did,  and  the  bell  was 
silenced  for  two  years,  after  which  the  annoyance  complained  of 
took  place  (e). 

[Where  the  injury  complained  of  is  trifling,  the  Court  will  not,  lojary  matt 
even  at  the  present  day,  interfere  by  injunction.  ^  substaatial 

In  the  case  of  light,  the  views  of  the  judges  as  to  what  con- 
stitutes an  injury  so  substantial  as  to  call  for  an  injunction  has 
varied  considerably. 

But  the  rule  is  now  clearly  established,  that  the  Court  will  General  rule, 
restrain  by  injunction,  not  indeed  a  trifling  or  immaterial  inter- 
ference   with    the    legal    right    to    light,    but   any  obstruction 


some  weight  might  be  giTen  to  thie  oon- 
cideration  :  see  aboTe,  p.  486.] 

(a)  1816,  19  Ves.  621. 

(b)  1836,  8  Sim.  193. 

(c)  Vide  «tiam  Mayor  of  Xoii<2on  t. 
'Bolt  (1799),  6  Vet.  129;  Sampson  ▼. 
Smith  (1838),  8  Sim.  272;  [Soltau  v.  Ih 
Held  (1851),  2  Sim.,  N.  S.  133  ;  Mayor 
cf  Liverpool  t.  ChorUy  Waterworks  Co, 
(1852),  2  D.  M.  &  Q.  862;  Cook  y.  Mayor 


of  Bath  (1868),  L.  B.  6  Eq.  177 ;  FH(m 
T.  Hohson  (1880),  L.  B.  14  Ch.  D.  542.] 

(d)  1724,  2  P.  WmM.  266. 

(e)  [Cf.  Tipping  ▼.  EeJcersley  (1865), 
2  K.  &  J.  264;  Phillips  ▼.  Treehy  (1862), 
8  Jar.,  K.  S.  711,  999,  3  Giff.  632; 
Smart  ▼.  Jones  (1864),  38  L.  J.,  N.  S., 
C.  P.  154;  Nuneaton  Local  Board  t. 
Oeneral  Setoage  Co.  (1875),  L.  B.  20  £q. 
127.] 
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Beoarriog  or 

oontinuing 

injury. 

Temporary 
ifijnry. 


[which  is  calculated  to  render  the  dominant  tenement,  wherever 
situate^  substantially  less  fit  either  for  comfortable  use  and  enjoy- 
ment as  a  dwelling-house  or  for  beneficial  use  and  occupation  as 
a  place  of  business  of  any  kind  (a). 

"  I  cannot  myself/'  said  Vice-Chancellor  Wood  in  Dent  v. 
Auction  Mart  Co.  (b),  "arrive  at  any  other  conclusion  than  this : 
that  where  substantial  damages  would  be  given  at  law,  as  distin- 
guished from  some  small  sum  of  £5,  £10,  or  £20,  this  Court  will 
interpose ;  and  on  this  ground,  that  it  cannot  be  contended  that 
those  who  are  minded  to  erect  a  building  that  will  inflict  an 
injury  upon  their  neighbour  have  a  right  to  purchase  him  oat 
without  any  Act  of  Parliament  for  that  purpose  having  been 
obtained.'' 

Where  the  light  obstructed  is  lateral  light,  it  naturally  requires 
more  evidence  to  prove  a  material  injury  than  when  the  light  is 
direct  (c). 

In  the  case  of  the  pollution  of  a  stream,  the  injunction  is 
granted  because  the  injury  is  continuous,  though  the  damage 
recoverable  may  be  merely  nominal  {d).'] 

Where  the  injury  is  of  a  temporary  nature  only,  the  Court  will 
not  interfere  by  injunction  (e) ;  [but  a  temporary  interference 
which  may  have  permanent  effects  on  the  value  of  an  estate  will 
of  conrse  be  restrained  (/). 

In  Dent  v.  Auction  Mart  Company  (j),  Wood,  V.-C,  says,  "I 
may  suggest  a  case  in  which  the  Court  would  probably  not  inter- 
fere (not  merely  where  the  right  is  of  short  duration,  for  I  have 


(a)  Aboye,  p.  688. 

(6)  1866,  L.  B.  2  Eq.  at  p.  246  ;  ap- 
proved by  Jestel,  M.  B.,  in  Aynsley  t. 
Qlover  (1874),  L.  B.  18  Eq.  at  p.  562. 

(c)  Clarke  r.  Clark  (18fi5).  L.  B.  1 
Ob.  16 ;  City  of  London  Brewery  Co,  y, 
Tennanty  above,  p.  640. 

(d)  Clowes  V.  north  Staffordtthire 
Potteriee  Water  works  Co.  (1872),  L.  B. 
8  Ch.  126,  142  ;  Pennington  v.  Brinsop 
Sail  Coal  Co.  (1877;.  25  W.  B.  874. 

(e)  Coulson  ▼.  White  (1743),  3  Atk. 
21;  lAH.-Qen.  v.  Sheffield  Oas  Con- 
eumere*  Company  (1863),  8  D.  M.  &  G. 
804 ;  Swains  v.  Qreat  Nortftern  Railway 
Co.  (186*),  10  Jnr.,  N.  8. 191 ;  Durell  v. 
Pritchard  (1865),  L.  B.  1  Ch.  244; 
Cooke  V.  Forbes  (1867),  L.  B.  6  Eq.  166; 
Att.-Gen.  ▼.  Cambridge  Conewnere?  Chis 
Company  (1868),  L.  B.  4  Ch.  71. 
"  Where,"  aaid  Wood,  L.  J.,  in  the  last- 
named  case,  "  the  Court  interferes  by 
way  of  iojanotion  to  prevent  an  injnry 
in  respeot  of  which  Uiere  is  a  legal  re- 


medy,  it  does  so  apon  two  groands,  which 
are  of  a  totaUj  distioot  character  :  one 
is  that  the  io  jary  is  irreparable,  as  in  the 
case  of  cutting  down  trees ;  the  otber, 
that  the  injury  is  continuous,  and  so 
continuous  that  the  Court  acts  upon  the 
same  principle  as  it  nsed  in  older  times 
with  reference  to  bills  of  peace,  and 
restrains  the  repeated  acts  which  oonhi 
only  result  in  incessant  actions,  the  con- 
tinuous character  of  the  wrong  makings 
it  grievous  and  intolerable.  As  an 
illust ration  of  this  olaM  of  case  I  may 
refer  to  SoUau  v.  De  held  (2  Sim.  N.  8. 
133),  where  the  annoyance  from  the 
ringing  of  the  bell  was  in  itself  slight, 
but  it  was  so  continuous  that  the  Court 
thought  fit  to  arrest  the  nuisacoe  brevi 
mann,  and  save  the  oomplainaQt  all 
further  annoyance."] 

(/)  Qoldsn.id  V.  Tunbridge  WeUe  Com^ 
missioners  (1866),  L.  B.  1  Ch.  849,  864. 

(jg)  1866,  L.  B.  2  £q.  at  p.  247. 
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pnterfered  in  cases  of  very  short  duration  with  reference  to  the 
obstmction  of  light),  bnt  where  the  whole  of  the  property  is  aboat 
to  cease  immediately,  as,  for  instance,  in  the  case  of  notice  given 
nnder  a  railway  Act  to  take  a  house,  when  the  honse  is  abont  to 
be  destroyed  and  razed  to  the  ground  in  two  or  three  days'  time. 
That  is  one  of  the  cases  in  which  damages  might  be  given  at  law, 
and  yet  this  Conrt  wonld  not  think  it  right  to  interfere/' 

An  injunction  to  restrain  an  obstrnction  to  light  has  been 
granted  at  the  suit  of  a  yearly  tenant  (a),  and  of  a  tenant  whose 
time  had  expired  after  the  obstruction,  and  who  had  agreed  to 
renew  (5) ;  and  in  Jones  v.  Ohappell  (c),  Jessel,  M.  R.,  said  that, 
so  far  as  he  was  aware,  it  had  never  been  decided  that  a  weekly 
tenant  could  not  have  an  injunction,  and  if  a  weekly  tenant  and 
his  landlord  were  to  join  in  a  suit  to  restrain  a  nuisance,  he  would 
not  find  the  slightest  difficulty  in  granting  an  injunction.  In 
Jacovib  V.  Knight  (cQ,  where  a  yearly  tenant  filed  a  bill  against 
adjoining  tenants  holding  under  the  same  landlord  to  restrain  a 
slight  obstrnction  to  light,  and  the  landlord  after  the  filing  of  the 
bill  gave  the  plaintiff  notice  to  quit,  so  that  at  the  time  of  the 
hearing  less  than  eight  months  of  the  tenancy  remained  unex- 
pired, Somilly,  M.  B.,  granted  a  mandatory  injunction  ;  but  the 
Lords  Justices,  on  appeal,  taking  into  consideration  the  extent  of 
the  plaintiff's  interest,  and  the  balance  of  convenience  and  incon- 
venience, dismissed  the  bill  without  costs,  and  without  prejudice 
to  an  action  for  damages.  This  is  probably  a  case  in  which  the 
Conrt  would  now,  if  substantial  injury  were  shown,  award 
damages  in  lieu  of  an  injunction  (e). 

The  owner  of  a  house,  who  has  no  intention  of  residing  there, 
may  have  an  injunction  against  an  obstruction  to  the  windows, 
simply  on  the  ground  of  the  effect  of  such  an  obstruction  on  the 
yalne  of  the  property  (/). 

The  order  in  Yates  v.  Jack  (^),  which  has  since  been  followed 
in  cases  of  light  where  the  injury  arises  in  the  course  of  rebuild- 
ing the  servient  tenement, restrained  the  defendant  "from  erecting 
any  bnilding  so  as  to  darken,  injure  or  obstruct  any  of  the  ancient 


Remedy  by 
injanotioo. 

Temporary 
iDJnry. 


PlaintifTB 
intereet. 


Order  in 
Yaie$  ▼.  Jack* 


(a)  Simper  ▼.  Foley  (1862),  2  J.  &  H. 
556 ;  cf.  InehhaU  y.  Bohinsan  (L86&),  L. 
B.  4  Ch.  88S. 

(6)  Oale  V,  Abbot  (1862),  8  Jur.,  N.  S. 
987. 

(c)  1875,  L.  B.  20  £q.  539. 

(d)  1868,  32  L.  J.,  N.  S.,  Ch.  601 ;  11 
W.  K.  812;  8  L.  T.  Kep.,  N.  8.  621. 

(e)  Bee  below,  p.  576.  As  lo  the 
persoDB  against  whom   an  injuDOtion 


will  be  frranted,  see  above,  p.  567. 

(/)  Wilson  ▼.  Toumend  (I860),  1  Dr. 
A  Bm.  824;  of.  Qoldttnid  v.  Tunbridge 
WelU  Improvement  Commisaionera  ( 18(>6), 
L.  R.  1  Ch.  at  p.  855.  As  to  a  rever- 
sioner, see  p.  660,  above. 

ig)  1866,  L.  B.  1  Ch.  at  p.  298 ;  see 
the  order  given  in  full  in  Seton's 
Decrees,  5th  edit.,  p.  488. 
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[HgLts  of  the  plaintifiFs  as  the  same  were  enjoyed  previously  to  the 
taking  down  by  the  defendant  of  his  buildings  on  the  opposite 
side  of  the  street^  and  also  from  permitting  to  remain  any  build- 
ings  already  erected  which  would  cause  any  such  obstruction. '' 
Lord  Cran worth  in  the  same  case,  following  Siokes  t.  City  Offices 
Company  {a),  added  a  proviso  enabling  the  parties  to  come  before 
the  chief  clerk  in  order  to  have  it  ascertained  whether  any  pro- 
posed addition  to  the  building  would  or  would  not  be  a  violation 
of  the  injunction ;  but  this  proviso  is  not  now  inserted  as  a 
matter  of  coiirse  (6). 

It  is  improper  to  couple  together  ^' light  and  air''  in  every 
case;  an  injunction  to  protect  air  is  not  granted  unless  a  separate 
case  be  made  for  it  (c). 

There  are  cases  {d)  where  the  Courts  after  deciding  that  there 
is  an  obstruction  to  be  restrained,  has,  by  consent  of  the  parties, 
referred  it  to  a  surveyor  to  say  what  alteration  will  be  sufficient 
to  remedy  the  obstruction.  But  it  is  not  the  practice  of  the 
Court  on  interlocutory  motion  to  appoint  an  expert  to  report  to 
the  Court  at  the  trial  of  the  action  (e).  And  it  is  doubtful 
whether  a  judge  should  himself  visit  the  premises  in  question 
and  use  his  own  senses  to  ascertain  whether  an  injury  has  been 
committed ;  for  he  may  be  mistaken,  and  it  is  his  duty  to  decide 
on  sworn  evidence  (/). 

The  question,  whether  the  Court  of  Chancery  will  interfere 
interlocutorily  by  injunction  before  the  plaintifiEV  right  is  decided 
one  way  or  the  other  by  a  trial,  is  one  depending  upon  the  dis- 
cretion of  the  Court,  having  regard  to  all  the  circumstances, 
including  the  clearness,   extent  and  amount  of    the  plaintiff's 


(a)  1865,  11  Jur ,  N.  8. 660,  2  H.  & 
M.  650. 

(b)  Seton,  nbi  sap. 

(r)  See  Lord  Selbome's  obienrationB 
in  Oity  of  London  Brewery  Co.  t,  Tennant 
(1673),  L.  R.  9  Ch.  at  p.  220;  and 
Baxter  v.  Boicer  (1875),  44  L.  J.,  Oh. 
625,  28  W.  B.  805. 

(d)  Jesael  t.  Ghaplin  (1856),  2  Jar., 
N.  8.  931 J  AU'Oen,  v.  Merthyr  Tydfil 
Local  Board,  (1870),  6  Weekly  Notes, 
148 ;  bat  see  Att-Qen,  y.  Colney  Hatch 
(1868),  L.  B.:4  Oh.  146. 

(e)  Baltic  Go,  t.  Simpwn  (1876),  24 
W.  R.  390 ;  where  Jessel,  M.  R.,  pointed 
oat  that  in  Kelk  v.  Pearson  (1871),  L.  B. 
6  Oh.  809,  the  motion  was  treated  as  the 
hearing,  and  said  that  this  was  probably 
so  in  Cartwright  r.  Last  (1876),  Seton's 


Deorees,  ed.  5,  pp.  862,  490,  W.  N.  1876, 
p.  60.  The  order  in  the  last- mentioned 
ease  was  made  upon  motion,  but  oon- 
claded  "and  it  is  ordered  that  the 
farther  hearing  of  the  said  motion  do 
stand  oyer  nniil  after  snoh  report  as 
aforesaid  shall  haye  been  made,  when 
any  of  the  parties  are  to  be  at  liberty 
to  apply  to  have  this  aotion  disposed  of, 
and  at  sach  farther  hearing  of  the  said 
motion,  or  hearing  of  the  said  action, 
both  parties  are  to  be  at  liberty  to  ex- 
amine the  said  referee  yivft  yooe."  See, 
howeyer.  Leech  y.  Bdwoeder  (1874),  L. 
B.  9  Ch.  468. 

(/)  Jackson  y.  Duke  of  KewcaeUe 
(1864),  8  De  G.  J.  ft  8.  275, 10  Jnr.,  N. 
8.  688  i  Leech  y.  Schtoeder  (1874),  2^ 
W.  B.  292,  48  L.  J.,  Oh.  232. 
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[right,  the  iojory  which  he  is  likely  to  sastain,  his  promptneFS  in  Bamedy  by 
complaining,  and  a  comparison  of  the  injury  likely  to  result  to  ^pj'^pot^op* 
the  plaintifiF  or  defendant  respectively,  in  case  the  ultimate  issue  Interlooatory 
should  be  in  his  favoar,  by  reason  of  the  refusal  or  the  granting 
of  the  injunction,  as  the  case  may  be  (a).  And  the  provision  in 
the  Judicature  Act,  1873  (6),  which  empowers  the  High  Court  of 
Justice  to  grant  an  interlocutory  injunction  "  in  all  cases  in  which 
it  shall  appear  to  the  Court  to  be  just  or  convenient  that  such 
order  should  be  made,'^  is  not  intended  to  disturb  the  settled 
principles  on  which  injunctions  were  formerly  granted  or  re- 
fused (c).  It  is  as  to  this  class  of  injunctions  that  the  learned 
author  observed  thatj  as  a  general  rule,  Courts  of  Equity  will 
interfere  by  injunction  in  those  cases  of  disturbance  of  easements 
only  where  the  right  of  the  party  complaining  is  clfarly  esta- 
blished, and  the  injury  which  he  must  necessarily  sustain,  if  the 
work  be  allowed  to  proceed,  is  of  such  a  nature  that  no  adequate 
compensation  can  be  afforded  by  damages  only,  and  '*  where 
delay  itself  would  be  a  wrong"  (d). 

"  The  leading  principle,"  said  Lord  Brougham  in  Blakemore  v, 
Olamorganshire  Canal  Navigation  (e),  "  on  which  I  proceed  in 
dealing  with  this  application, — the  principle  which,  I  humbly 
conceive,  ought,  generally  speaking,  to  be  the  guide  of  the  Court 
and  to  limit  its  discretion  in  granting  injunctions,  at  least  where 
BO  special  circumstances  occur, — is,  that  such  a  restraint  shall  be 
imposed  as  may  suffice  to  stop  the  mischief  complained  of,  and, 
where  it  is  to  stay  injury,  to  keep  things  as  they  are  for  the]pre>ent." 

[It  is  no  longer  necesbary  at  the  present  time,  in  order  that  an 
interlocutory  injunction  may  be  obtained,  that  the  evidence  of 
right  shall  be  conclusive ;  but  a  prim&  facie  case  must  be  made 
out,  and  the  Court  must  be  satisfied  that  there  is  a  question  to 
be  tried  at  the  hearing  (/). 

Where  the  plaintiff   obtains   an   interlocutory   injunction,   an  Undertaking 
undertaking  by  him  to  abide  by  any  order  which  the  Court  may  a^todminagea. 


(a)  Sae  2  Daniell  CbaDcerj  Praotioe, 
6th  edit.  ie07. 

(h)  36  ft  37  Vict.  0.  66,  veot.  25.  Bab- 
sect.  8. 

(e)  See  Beddow  ▼.  Beddow  (1878),  L. 
E.  9  Ch.  D.  89;  Day  v,  Brownrigg 
(X878),  L.  E.  10  Ch.  Div.  a^  p.  «7.  per 
Jamee,  L.  J.;  Qaakin  v.  Halls  (1^79), 
L.  R.  13  Ch  Div.Si* ;  Fletcl^r  v.  Rodgers 
(1878).  27  W.  R.  97.  And  of.  Sorth 
London  Railway  Co.  ▼.  ChrecU  Northern 


Railway  Co,  (1888),  L.  E.  11  Q.  B.  Diy. 
80. 

(d)  Per  Sir  T.  Plumor,  M.  R.,  in 
Wynstan'ey  v.  Le**  (I HI 8),  2  Lev.  332; 
[cf.  Mogul  Stf^amship  Co.  v.  McOregor^ 
Qow  ^  Co.  (1N45),  U  R.  ih  Q  B.  D.  476.] 

(0)   1H32,  I  Mv.  k  K'^H.  18'>. 

(/)  PreRton  v.  Luck  (18st),  L.  R.  27 
Ch.  I)iy.  at  p.  5<^fi,  p^r  Cotton,  L.  J. ; 
Challender  r.  Royle  (1887),  L.  R.  3G  Ch. 
Div.  4i5. 
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[make  as  to  damages,  in  case  the  Court  should  afterwards  be  of 
opinion  that  the  defendants  have  sustained  anj,  by  reason  of  the 
order^  which  the  plaintiff  onght  to  pay,  is  inserted  in  the  order 
as  a  matter  of  course  (a) ;  and  where  an  interlocutory  injunction 
has  been  granted  on  such  an  undertaking,  and  it  is  afterwards 
held  at  the  trial  that  the  plaintiff  is  not  entitled  to  an  injunction, 
an  inquiry  as  to  damages  may  be  directed,  even  though  the 
plaintiff  obtained  the  order  without  any  misrepresentation^  con- 
cealment, or  default  (6). 

In  some  cases,  the  Court  has  ordered  a  motion  for  an  interim 
injunction  to  stand  over  until  the  trial,  on  the  defendant  under- 
taking to  abide  by  any  order  which  may  be  made  at  the  trial  as 
to  pulling  down  the  additionfkl  buildings  to  be  erected  (c) ;  but 
no  such  undertaking  is  required  in  order  to  found  the  jurisdiction 
of  the  Court  over  buildings  erected  after  the  commencement  of 
the  action  (d)]. 

A  distinction  has  been  taken  in  some  cases  between  those 
injunctions  which  merely  prevent  the  doing  of  an  act,  and  those 
the  consequence  of  which,  either  directly  or  indirectly,  will  be  to 
compel  a  party  to  do  some  act,  as  to  fill  up  a  ditch  (e)  or  pull 
down  a  wall  (/)  i  the  former  being  granted  on  motion,  the  latter 
on  decree  only. 

This  distinction,  however,  though  recognized,  does  not  appear 
to  have  been  strictly  attended  to :  indeed,  in  one  case  (^),  Lord 
Eldon,  though  he  refused  the  order  as  prayed,  "  to  restrain  the 
defendant  from  continuing  to  keep  certain  roads  out  of  repair,'' 
purposely  made  an  order  in  such  a  form  as  to  have  the  same 
effect,  by  making  it  difficult  for  the  defendant  to  avoid  completely 
repairing  his  works.  "  I  take  leave,''  said  Lord  Brougham, 
in  commenting  on  this  case,  in  his  judgment  in  Blakemore  v. 
Olamorganshire    Canal    Navigation  (h),   to    agree    with    Lord 


(a)  Chappell  t.  Davidson  (1856),  8  D. 
M.  ft  G.  1  ;  Oraham  t.  Campbell  (1878), 
L.  R.  7  Ch.  Div.  490. 

(b)  Qriffith  T.  Blake  (1884),  L.  R.  27 
Ch.  Div.  474 ;  where  the  Lorda  Jaatioea 
diaaented  from  an  opioion  to  the  oon- 
trary  expreaaed  by  Jes^el,  M.  R.,  in 
iSmt/^v.J[)av(1882),L.R.21Ch.  Diy.4ai. 

(c)  Wilson  y.  Townend  (1860),  1  Dr. 
ft  Sm.  824. 

(d)  Smithy.  Day  (1880).  L.  R.  18  Oh. 
Div.  651 ;  of.  AyiMley  v.  Olover  (1874), 
L.  R.  18  Eq.  644,  at  p.  553,  per  Jeesel, 
M.  R.;  Mackey  v.  Scottish  Widows*  Fund 


(1876),  I.  R.  10  Eq.  118,  2i  W.  R.  Dijf. 
96 ;  Greenwood  y,  Hornsey  (1886),  L.  R. 
83  Ch.  D.  471. 

(c)  Robinson  y.  Lord  Byron  (1785),  1 
Bro.  0.  C.  5^i8. 

(/)  Ryder  v.  Bentham  (1750),  1  Vea. 
Ben.  543. 

(:;)  Lane  y.  Neivdigate  (1804),  10 
Ves.  192. 

(h)  1832,  1  My.  ft  Kee.  184 ;  [cf.  the 
obseryationa  of  Jessel,  M.  R.,  in  Smiih 
y.  Smith  (1875),  L.  R.  20  Eq.  at  p.  604; 
and  BidwelL  y.  Holden  (1890),  63  L. 
T.  104.] 
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Lyndhurst  in  the  opinion  that,  if  this  Court  has  this  jurisdiction, 
it  would  be  better  to  exercise  it  directly  and  at  once ;  and  I  will 
further  take  leave  to  add^  that  the  having  recoarse  to  a  round- 
aboDt  mode  of  obtaining  the  object  seems  to  cast  a  doubt  on  the 
jarisdiction."  The  question  of  jurisdiction  his  Lordship  does  not 
expressly  decide ;  "  although/^  he  continues,  "  we  have  no  right 
to  say  there  is  not  a  precedent  for  tnking  a  similar  course  here, 
yet  surely  we  may  pause,  and,  without  denying  the  jurisdiction, 
decline  to  exercise  it/' 

[Since  the  above  observations  were  made,  the  jarisdiction  to 
grant  a  mandatory  injunction,  even  on  interlocutory  motion,  has 
often  been  asserted.  And, — althoagh  the  jarisdiction  has  not 
been  exercised  on  motion  except  in  grave  and  urgent  cases  (a), 
or  when  the  defendant  has  endeavoured  to  anticipate  the  action 
of  the  Court  by  hurrying  on  his  building  after  litigation'  has 
commenced  (b), — it  seems  that,  but  for  the  statute  to  be  hereafter 
referred  to,  the  Court  would  feel  bound,  on  the  hearing  of  a  suit 
where  no  acquiescence  (c)  was  shown,  to  order  the  demolition  of 
buildings  erected  in  defiance  of  a  legal  right  and  to  the  grave 
and  serious  injury  of  the  person  entitled  to  such  right  (i), — and 
that,  whether  the  buildings  were  or  were  not  completed  before 
action  brought  (e).  To  refuse  a  mandatory  injunction  in  such 
a  case  would  have  been  to  enable  a  servient  owner,  by  the 
exercise  of  diligence  or  contrivance,  to  buy  out  the  dominant 
owner  against  his  will. 

By  the  statute  (/),  commonly  called  Lord  Cairns'  Act,  it  was  Jiord  Gairni* 
enacted  as  follows  : —  ^°*' 


(a)  Earl  of  Mexhorongh  y.  Bower 
(1843),  7  Beay.  127  ;  Hervey  y.  Smith 
(1855),  1  K.  &  J.  389;  Wftttninster 
Brymho  Coal  and  Coke  Co.  y.  Clayton 
(1867),  39  L.  J.,  Ch.  476;  Beadsl  ▼. 
Perry  (1866),  L.  R.  8  Ei.  465. 

(6)  Daniel  v.  Ferguson,  h.  R.  (1891), 
2  Ch.  27;  Von  Joel  ▼.  Homsey,  L.  K. 
(1895),  2  Ch.  774.  Cf.  Keehle  y.  Poole 
(1898). 105  Law  Ti. 474,42  Sol.  Jonr. 791. 

ic)  Below,  p.  577. 
d)  See  Jacomb  y.  Knight  (1863),  9 
Jar.,  K.  S.  529, 82  L.  J.,  N.  S  ,  Cb.  601 ; 
LoT^don  and  North  Western  Railway  Co, 
T.  Lancashire  and  Yorkshire  Railway  Co, 
(1867),  L.  R.  4  £q.  174;  Holmes  ▼. 
Upton  (1840),  L.  B.  9  Gh.  214  n.;  Smith 
y.  Smith  (1875),  L.  R.  20  Eq.  at  p.  504, 
per  Jesael,  M.  R. ;  Price  r.  Bala  and  Fes- 
tining  Rail.  Co.  (I88t),  50  L.  T.  Rep.  7«7 ; 
Shiel  y.  Godfrey,  W.  N.  (1893),  p.  115. 


Cf.  Clifford  y.  Holt,  7th  Deo.,  1898,  re. 
ported  in  The  Times  of  8th  Deo.,  1898. 
(e)  Durell  y,  PHtchard  (1865),  L.  R. 

I  Ch.  244;  notwitbstandiog  Deere  y. 
Quest  {ISaS),  1  Myl.  ft  Cr.  516;  Law. 
rence  ▼.  Austin  (1865),  11  Jar.,  N.  S. 
676,  and  Curriers^  Co.  v.  Corhett  (1865), 

II  Jar.,  N.  S.  719.  See  City  of  London 
Brewery  Co.  y.  Tennant  (1873),  L.  R.  9 
Ch  212 

(/)  21  A  22  Viot.  o.  27,  seot.  2.  This 
Aot  was  in  terms  repealed  bj  the 
Statute  Law  Reviaion  Act,  1883 ;  hot  the 
jarisdiotion  created  by  the  Aot  it  not 
afifeoted  by  the  repeal  (per  Baggallay, 
L.  J.,  in  Sayers  ▼.  Collyer,  1884,  L.  R. 
28  Ch.  Div.  103).  See  and  oonaider 
Fritz  y.  Hohson  (1880),  L.  R.  14  Ch.  D. 
542;  Serrao  y,  Soel  (1885),  L.  R.  15 
Q.  B.  D.  549 ;  Dodd  ▼.  Myers  (1884), 
28  Sol.  Jour.  772. 
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Bemedy  by         [''  In  all  cases  in  wliicli  tbe  Court  of  Chancery  (a)  has  jurisdic- 

U13UP0  lop.     ^^^    ^^   entertain    an   application   for   an   injunction  against  a 

^^otdCairnu'    breach  of  any  covenant^  contract  or  agreement,  or  against  the 

commission  or  continuance  of  any  wrongful  act,  or  for  the  specific 

performance  of  any  covenant,  contract  or  agreement,  it  shall  be 

lawful  for  the  same  Court,  if  it  shall  think  fit,  to  award  damages 

to  the  party  injured,  either  in  addition  to  or  in  substitution  for 

such  injunction  or  specific  performance,  and  such  damages  may 

be  assessed  in  such  manner  as  the  Court  shall  direct/' 

Doeenot  Upon  this,  it  has  been  held  that,  unless  a  case  is  made  for  an 

apply  nDlest      ,    ,    *  '  ,  ,    ,  , 

oMe  made  for  injunction, — i.e.  if  the  injury  complained  of  is  so  trifling  that, 
iDjoDoUoD.       eyen  if  the  Act  had  not  been  passed,  no  injunction  would  have 

been  granted  (b),  or  if  the  plaintiff  is  disentitled  by  acquiescence 
from  obtaining  an  injunction  (c),  the  Court  cannot  under  the  Act 
award  damages. 
In  what  oatei       Bq^  upon  the  further  question,  in  what  cases  the  Act  does 

apply,  the  decisions  have  been  somewhat  conflicting.  Given  a 
case  in  which  the  defendant  is  clearly  in  the  wrong,  and  where  an 
appreciable  amount  of  damage,  according  to  the  principles  above 
stated  (d),  will  result  to  the  plaintiff  if  the  wrong  be  allowed  to 
continue,  but  in  which,  on  a  comparison  of  this  damage  with  the 
damage  which  an  injunction  will  cause  to  the  defendant,  the  latter 
greatly  preponderates — will  the  court  look  to  the  defendant's 
interest  as  well  as  to  the  plaintiff's,  and  allow  the  defendant  to 
continue  the  injury  on  paying  damages  for  his  wrong?  It  is 
obvious  that  to  answer  this  question  in  the  affirmative  is  to  permit 
one  of  two  neighbours  to  effect  a  compulsory  purchase  of  the 
rights  of  the  other, — a  power  which  is  generally  given  only  where 
it  is  for  the  public  benefit ;  while  to  answer  it  in  the  negative  is 
to  nentralize  or  greatly  diminish  the  effect  of  the  Act. 
Defendant  Where  the  defendant  has  erected  or  substantially  erected  his 

hia  ejea  open   building,  either  after  action  brought,  or  otherwise  with  notice  of 

not  let  off  with                                      """"  ' 

damages.               (a)  Now  the  Chanoery  Division  of  award  damages  for  past  iojury ;   bat 

the  High  Goort  of  Jaetioe.  so  far  as  tbe  power  of  the  Chancery 

(b)    Lawrence  y.  Aiutin  (1865),    11  Division  to  award  damaffes  in  lien  of  an 

Jar.,   N.  8.   676 ;    Dwrell  v.  Pritchard  injunction — i «.,  damages  for  past  and 

(1865),  L.  B.  1  Ch.  at  p.  252  ;  9tndli»y  fatare  loss— still  survives,  the  deoisioos 

V.  Emery  (1865),  L.  R.  1  Eq.  52 ;  Aynsley  are  still  applicable.   See  Kino  v.  RudJtin 

V.  GZover  (1874),  L.  R.  18  Eq.  644 ;  Lady  (1877),  L.  E.  6  Oh.  D.  16U. 

Stanley  of  Alderley  v.  Earl  of  SkretcBbvry  (c)  Smith  v.  Smith  (1876),  L.  B.  20 

(1875),  L.  R.  19  Eq.  616.     See  City  of  Eq.  at  p.  508,  per  Jessel,  ii.  R.     Cf. 

LoTvion  Brewery  Co.  v.  Tennant  (1893).  Prortor  v.  Bayley  (le}89),  L.  R.  42  Ch. 

L.  R.  9  Ch.  212.    These  decisions  do  oot  Div.  390. 

apply  to  the  jurisdiction  of  the  High  (d)  Page  669. 
Court,  under  the  Judicature  Acts,   to 
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[the  plaintiff's  right  and  in  defiance  of  his  protests^  the  jadges  Remedy  by 
have  absolutely  refused  to  allow  him  to  compensate  the  plaintiff  '°3°pofcto°- 
with  damages,  but  have  forced  him  to  pull  down  his  buildings  (a).    Lord  0*irn»» 

But,  except  for  such  cases  of  wilful  breach  of  duty,  the  courts  otherwise  nc 
have  declined  to  fetter  their  discretion  by  laying  down  any  settled  rale, 
absolute  rule^  and  have  considered  each  case  upon  its  own  circum- 
stances. The  tendency  of  the  earlier  decisions  (6)  was  to  award 
damages  in  preference  to  a  mandatory  injunction  whenever  the 
injury  to  the  plaintiff  could  be  reasonably  estimated  in  money, — 
whenever,  in  fact,  the  injury  was  not  "  irreparable '*  except  by 
the  restoration  of  the  status  quo  ante.  But,  more  recently,  the 
inclination  of  the  judges  appears  to  have  been  to  exercise  the 
discretion  only  in  cases  where  the  damage  to  the  plaintiff, 
although  rot  so  trifling  as  to  exclude  the  jurisdiction  altogether, 
is  yet  small  in  amount  and  capable  of  being  amply  c«>mpensated 
by  a  money  payment,  and  when  there  are  special  circumstances 
which  would  make  it  oppressive  to  grant  an  injunction  (c). 

It  seems  that  damages  might  be  awarded  under  the  Act  even  lojary  after 
for  injury  done  after  the  issue  of  the  writ  (d),  and  possibly  for  ^*Q|?i,t 
injury  which  may  be  expected  to  accrue  after  judgment  (e). 

In  some  cases,  even  though  there  has  been  no  such  acqui-  Laohee. 
escence  as  to  amount  to  a  constructive  grant  of  a  right  (/),  the 
plaintiff  may  be  barred  by  delay  from  obtaining  a  remedy  by 
injunction  (gr).] 


(a)  Smith  Y.  Smith  (1875),  L.  R.  20 
Eq.  500;  Krehl  y.  BurreU  (1878).  L.  R. 
7  Gh.  D.  551,  11  Oh.  Diy.  146 ;  Oaskin 
y.  BalU  (1879),  L.  B.  18  Oh.  Diy.  324  ; 
Oreewwood  y.  Hornsey  (1886),  L.  B.  88 
Oh.  D.  471  ;  Lawrence  y.  HoHon  (1890), 
59  L.  J.,  Oh.  440,  62  L.T.  749,  88  W.  B. 
555. 

(b)  Johnson  y.  Wyait  (1868),  9  Jar., 
N.  8. 1833 ;  Jtienherg  y.  East  India  Hovse 
EstaU  Co.  (1868),  10  Jar.,  N.  S.  221,  38 
L.  J.,  N.  S.,  Ob.  892 ;  Boves  y.  Law 
(1870),  L.  B.  9  Eq.  636;  Batt  y.  Eatl  of 
Derby  (1874),  referred  to  hj  Jeeeel, 
M.  B.,  at  L.  B.  18  Eq.,  p.  555,  and  by 
Kekewich,  J.,  at  63  L.  T.  381 ;  Lady 
Stanley  of  Alderley  r.  Earl  of  Shrews- 
bwry  (1876),  L.  B.  19  Eq.  616;  National 
Provincial  Plate  Qlass  Insurance  Co.  y. 
Prudential  Assurance  Co.  (1877),  L.  B. 
6  Ch.  D.  757 ;  Holland  y.  Worley  (1884), 


L.  B.  26  Oh.  D.  578. 

(c)  Senior  y.  Paicson  (186^),  L.  B.  3 
Eq.  330;  Aynsley  y.  Glover  (1874),  L.  B. 
18  Eq  at  p.  554  ;  Smith  v.  Smith  (1875), 
L.  B.  20  Eq.  500 ;  Allen  y.  Ayres  (1894), 
W.  N.  1884,  p.  242;  Dicker  y.  Popham 
(1890),  63  L.  T.  379 ;  Martin  v.  Price 
L.  B.  (1894>.  1  Ch.  276;  Shelfer  y.  City 
of  London  Electric  Lighting  Co.f  L.  B. 
(1895),  1  Ch.  287. 

(d)  Davenoort  y.  Rylands  (1865),  L.  B. 
1  Eq.  302 ;  Fritz  y.  Hohson  (1880),  L.  B. 
14  Ch.  D.  64>. 

(e)  See  Dicker  y.  Popham,  abi  eup. 
(/)  Ab  to  which.  Bee  aboye,  p.  59. 
ig)    Wicks  y.  Hunt  (1859),  Johns.  872  ; 

Co-yper  v. Huhhnck{\860),  30  Beay.  160 ; 
Gaskin  y.  BalU  (1879),  L.  B.  13  Oh. 
Diy.  324.  Bat  see  Hogg  y.  Scott  (1874), 
L.  B.  18  £q.  44 i,  and  the  casev  there 
cited. 
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ABANDONMENT.    {See  Extinguishment.) 

ABATEMENT  OF  NUISANCE  OR  OBSTRUCTION,  545 
care  required  in,  377,  547 
disposal  of  material  after,  548 
on  own  soil,  546 
on  neighbour's  soil,  545,  546 
request  to  remove,  in  what  case  required,  547 

either  to  lessor  or  lessee  sufficient,  547 
unnecessary  damage  not  to  be  done  in,  547 

whether  difference  herein  in  respect  of  public  nuisance,  o47 
when  justified  by  danger  of  disturbance,  544 

ABUTTALS, 

in  conveyance,  easement  implied  from,  97 

ACCIDENT,  370,     {See  ACTION,  ACT  OF  GOD.) 

ACQUIESCENCE, 
Effect  of,  at  law 

in  interruption  of  enjoyment,  under  Prescription  Act,  183  (note),  210 
in  acts  adverse  to  the  existence  of  easements,  26,  42,  489,  527 

Effect  in  equity ,  ttoofoldm 

1.  To  give  title  to  easement,  60 

2.  To  prevent  Court  from  aiding  enforcement  of  right,  575 

what  amounts  to,  61 

* 

ACQUISITION  OF  EASEMENTS,  25.    (&w  GRANT.) 
by  grant,  constructive,  59 

express,  25,  71 

implied,  96 

lost,  170 
by  parol  agreement,  58 
by  prescription,  164 

ACT  OF  GOD, 

action  does  not  lie  for  consequences  of,  370,  375 

ACT  OF  PARLIAMENT.    (See  Statute.) 

ACT  OF  PERCEPTION, 

whether  required  for  acquisition  and  easement,  221 

88  2 
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ACTION.     iSte   Damages,  Distubbance,  Injukction,  Neoligekce, 

SUBTEBBANEAN  WATBB.) 

does  not  lie  for  damage  without  injury,  376 

lies  for  infringement  of  right,  though  no  actual  damage,  223 

injury  accidentally  occafiioned  in  doing  a  lawful  act,  when,  366 
Fob  Distubbance  op  Easemekt. 
against  maintainor  of  nnisance,  557 

landlord,  557 
by  reversioner,  550 
by  seyeral  with  common  interest,  566 
parties  to,  550,  557 
pleadings,  561 

ACTUS,  306 

AFFIRMATIVE  EASEMENTS,  19 
instances  of,  19 
acquisition  of,  may  be  resisted  by  action,  19,  352 

AGREEMENT, 

enforced  by  injunction,  569 

not  under  seal,  is  parol  though  written,  489 

under  seal.    {Sre  Geant.) 

valid  though  not  under  seal,  58 

not  in  writing,  if  executed  or  acted  upon,  59 

AIR,  298.    {See  LlOHT.) 

common  law  respecting,  same  as  that  respecting  light,  299 
easement  of,  299 

not  to  be  always  coupled  with  light,  572 
right  not  to  have  air  polluted  not  an  easement,  802 
right  to  free  passage  of,  to  windmill,  298,  299 

to  windows,  301 

ALTERATION  OF  DOMINANT  TENEMENT.     ^See  EXTINOUISHIIENT.) 
effect  of,  in  working  extinguishment  of  casement,  471.  491,  497,  518,523 

on  right  of  way,  317 
restoration  after,  effect  of,  524 

ALTERATION  OF  PLANE  OF  WINDOW, 
effect  of,  518 

AMERICA, 

law  of,  as  to  light,  297 

repair  of  upytct  and  lower  stories,  453 
watercourses,  214,  474 

ANGLE  OF  FORTY-FIVE  DEGREES, 
whether  any  rule  as  to,  539 

ANIMALS, 

dangerous,  when  damage  by,  actionable,  392,  443,  445 
liability  for  enticing  animals  on  to  land  and  injuring,  442| 

APERTURE, 

recjuired  for  acquisition  of  easement  of  light,  288 
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APPARENT  AND  NON-APPARENT  EASEMENTS,  21 

APPROPRIATION.    iS&e  Watbbcouesb,  Light.) 

right  to  flow  of  stream  in  its  natural  course  independent  of,  219 
to  confer  right  in  excess  of  natural  right, 

1.  Must  be  continued  for  period  sufficient  to  create  easement,  250 

2.  Must  actually  afEect  others  during  that  period,  250 

of  artificial  and  temporary  watercourse  confers  no  right  to  continuance 
of  it,  269 

APPURTENANCES, 

effect  of  express  grant  of,  75 

pass  on  conveyance  of  tenement  to  which  they  appertain,  75 
right  unconnected  with  enjoyment  of  land  cannot  be  appurtenant  to 
land,  12 

ARTIFICIAL  WATERCOURSE,  269 

ARTIFICIAL  WORKS, 

repair  of,  falls  on  dominant  owner,  450,  479  ^ 

ASSAULT, 

inYoluntary,  when  actionable,  367 

ASSIGNEE, 

liable  for  continuance  of  disturbance,  8 

request  to,  to  remove  nuisance  on  land,  when  roquireil,  547 

whether  bound  by  acquiescence  of  assignor,  63 

ASSIGNMENT, 

of  land  passes  its  easements,  75 

if  ol  part  of  land,  easements  apportioned,  77 

BANK, 

parol  licence  to  lo^'er,  35 

BANKS  SEPARATING  FIELDS,  439 

BED  OF  RIVER,  20 

ownership  of,  214  .^ 

BOUNDARY  TREES,  416.    {See  Trees.) 

BREWERY, 

nuisance  by,  429 


BRIDGES, 

liability  to  repair  noticed,  475 
licence  to  build,  33 

BUILDING, 

badly  constructed,  whether  entitled  to  support,  358 

efEect  of  grant  for  purpose  of,  98 

entitled  to  support,  repair  of,  357 

increase  of  weight  of  land  by,  effect  of,  330,  357 

no  natural  right  to  support  from,  359  et  teq. 

right  to  support  for,  acquired  by  twenty  years*  enjoyment,  346,  357 

support  of,  by  building,  359 

water  supporting,  no  right  to  continuance  of,  268,  329 
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BUILDING  ACT, 

effect  on  easements,  484 
party  walls,  439 
windows,  485,  539 

BURIAL, 

right  to  bury  in  another's  yault  is  an  easement,  21 

can  be  created  by  deed  only,  34 

CANAL, 

acquiescence  in  water  being  taken  from,  66,  70 

adverse  right  to  water  of,  contrary  to  use  to  which  water  is  appropriated 

by  statute,  170 
diversion  of  water  for,  281 

right  of  persons  licensed  by  owners  of,  to  take  water,  288 
right  to  support  for,  98,  840 

CARE  REQUIRED  IN  ABATING,  877,  647 
CASE,  ACTION  OF,  661 

CATTLE.    {See  FENCEa) 
pasturing,  14 
trespass  of,  48,  440,  442 

CAUSE  OF  EASEMENTS, 
must  be  perpetual,  16 

CELLAR  FLAP  IN  HIGHWAY, 
nuisance  by,  396^ 

CESSATION  OF  ENJOYMENT,  489,  496.    {See  ExTINOriSHMEXT.) 

CHALK-BURNING, 
nuisance  by,  424 

CHANNEL  FOR  WATERCOURSE, 
must  be  defined,  248 

CHURCH, 

way  to,  a  way  of  neces8ity,  152,  304 

CLAM, 

right  cannot  be  acquired  by  secret  user,  207,  359 

CLOTHES, 

easement  to  hang,  20 

COALS, 

licence  to  stack,  43,  50 

COLLIERY.    QSee  MINE.) 
COMING  TO  NUISANCE,  417 

COMMON, 

right  of,  how  acquired,  178 
in  gross,  14 
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COMMON  ENEMY, 
the  sea  is,  394 

COMMON  LAW, 

grant  of  easements  at,  71 

right  by,  easement  distinguished  from,  4 

COMPANY, 

bound  by  acquiescence,  62,  67 

COMPENSATION, 

for  easements,  under  Lands  Clauses  Act,  484 
for  mines,  by  canals  and  railways,  340,  484 

CONNECTED  WITH  USE  OF  TENEMENT, 
easement  must  be,  12 

CONSENT.    {See  Acquiescence,  Licence.) 
form  of,  under  the  Prescription  Act,  179,  180 

CONSIDERATION.    iSee  Licence.) 

for  licence  does  not  affect  its  revoc ability  at  law,  56 
necessary  in  equity,  58 

CONSTRUCTION, 

of  instruments  creating  easements,  70  et  seq,,  316,  324.  471 
of  words  **  appertaining  and  belonging,"  79,  81 
of  words  "  used,  occupied,  and  enjoyed  therewith,"  79 
of  words  of  description,  98 

CONSTRUCTIVE  GRANT  OF  EASEMENT,  59 
extent  limited  by  necessity,  63,  64 

CONSTRUCTIVE  NOTICE  OF  EASEMENT,  179 

CONTENTIOUS  ENJOYMENT,  205 

CONTIN  UANCE.    {See  Appeopbiation.) 
of  nuisance,  action  for,  against  whom,  557 

damage  not  recoverable  for  expectation  of,  543 

CONTINUOUS  AND  APPARENT  EASEMENTS,  99 
meaning  of  continuous,  121 

CONTINUOUS  AND  DISCONTINUOUS  EASEMENTS,  21, 121 

CONTRACT, 

enforced  by  injunction,  569 

for  grant  of  easement,  effect  of,  in  equity,  58 

for  sale,  effect  of,  on  doctrine  of  implied  grant,  1 12 

implication  of  grant  is  subject  to,  118 

CONTRACTOR, 

liability  of  employer  for  acts  of,  558 

CONVENIENT  PLACE  FOB  TRADE,  431.  432 
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CONVEYANCE, 

effect  of  abuttals  in,  97 

of  (iominant  tenement,  easements  ).ass  on,  75 

CONVEYANCING  ACT,  1881, 
general  words  implied  by,  76 

grant  of  easements  "  ased  and  enjojcd ''  implied  by,  94 
mode  of  granting  easements  under,  71 

COPARCENERS, 

exception  from  rule  that  things  in  grant  pass  only  by  dee<l,  25 

COPYHOLD, 

custom  not  within  Prescription  Act,  179 

CORPOREAL  PROPERTY, 
easement  attaches  on,  7 

COUNTY  COURT, 

jurisdiction  in  cases  of  easement,  649 

COVENANT, 

barthen  of,  does  not  run  with  land,  72 

in  equity,  7S 
for  quiet  enjoyment,  effect  of,  77 
may  operate  as  grant  of  easement,  72  et  irq^  335 
running  with  land  resembles  easement,  72 

when  afBrmative  enforceable,  74 

CUSTOM  OF  LONDON, 
as  to  gutters,  101 
as  to  lights,  no  justification  in  cases  under  the  Prescription  Act,  187, 802 

CUSTOMARY  RIGHTS, 

distinguished  from  easements,  3 

CUSTOMS,  3 

claim  by,  under  Prescription  Act,  178 
easements  distinguished  from,  8 
for  way  to  church,  304 
most  be  reasonable,  3,  331 
to  let  down  burfaoe,  331 

DAMAGE.    (See  Action,  Mike,  Parties  to  Action,  Suppokt,  Revbr- 

6I0MER,  TBB8PA88EB.) 

if  must  follow,  though  has  not  yet,  abatement  justifiable,  543 
in  doing  necessary  works,  dominant  owner  to  repair,  468 
permanent,  required  to  support  action  by  reversioner,  550 

qtuere,  as  to  continuance  of  separate  act«,  192,  193 
whether  necessary  to  maintain  suit,  244 
without  injury,  not  actionable,  376 
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DAMAGES, 

for  breach  of  agreement  to  grant  licences,  56 
in  lieu  of  injunction,  576 
measure  of,  in  action  for  injury  to  rerersion,  522 
undertaking  as  to,  573 

DAM  IX  STREAM. 

for  purposes  of  mill  or  irrigation,  when  lawful,  219,  249,  250 
otherwise  requires  easement  to  justify  it,  250 

DAMNUM  ABSQUE  INJURIA,  876 

DANGER, 

when  will  justify  abatement,  543 

DANGEROUS  INSTRUMENTS  AND  GOODS.    {See  AHIMAL8.) 

for  protection  of  premises,  ground  of  liability  for  injury  by,  392, 443, 445 

DEED.     {See  AOBEEMBNT,  GRANT.) 

required  for  grant  of  eaaement  at  law,  25 

DEFINITE, 

channel  of  watercourse  must  be,  248 
enjoyment  of  easement  must  be,  211 

DEFINITION  OF  EASEMENT,  6 
DEROGATING  FROM  GRANT,  97 

DESCRIPTION  OF  GRANTEE, 
effect  of,  in  creating  easement,  98 

DESTINATION  DU  PfeRE  DE  FAMILLE,  9C 

DESTRUCTION  OF  DOMINANT  TENEMENT, 
for  purpose  of  re-boilding,  effect  of,  472,  491 
permanent,  effect  of,  490 

DEVIATION, 

right  to  deviate  from  way,  when,  462 

DEVISE, 

when  right  of  way  implied  in,  129 

DIRECTION, 

of  way,  by  whom  determined,  480 
of  way  of  necessity,  162 

DISABILITIES, 

proTision  for,  187,  200,  203 

DISCLAIMER, 

of  easement,  effect  of,  531 

DISCONTINUOUS  EASEMENTS,  21 


586  INDEX. 

DISPOSITION, 

of  owner  of  two  tenements,  its  effect  as  to  easements,  96 

manner  of  pleading,  563 

DISTURBANCE  OF  EASEMENTS,  535.    (^See  DAMAGE,  REVERSIONER.) 
distinction  between  action  for,  and  for  nuisance,  535 
imminent  dan<^r  of,  may  be  restrained,  5-13 
remedies  for,  545 
by  act  of  party,  545.    (^8ee  Abatement,  Repair.) 
by  action,  549.    {See  Action,  Injunction.) 
slight  interference  by  plaintiff  no  answer  to  action  for,  543 
tests  in  case  of  obstruction  of  light,  537 
total  obstruction  not  necessary  to  constitute,  536 
what  amounts  to,  536 

DIVERSION  OF  STREAM,  28 

for  improTement  of  channel  does  not  affect  natural  right  to  the  water, 

472,  506 
for  purposes  of  niill  or  irrigation,  when  lawful,  220,  221 
no  right  to  continuance  of,  282 
requires  easement  to  justify,  250 

DIVISIBILITY  OF  EASEMENTS,  77,  476 

DOMINANT  TENEMENT, 

alteration  of,  effect  of,  470,  472,  497,  519 
easement  must  be  connected  with  use  of,  12,  14 
easements  pass  on  conveyance  of,  75 
owner  of,  bound  to  repair  artificial  works,  450,  479 

damage  done  in  doing  necessary  works,  468 

has  right  of  repnir,  461,  464,  468 

may  not  extend  his  easement,  470 
severance  of,  effect  of,  77,  476 
what  is,  2 

DOOR, 

closing  of,  not  an  abandonment  of  way,  529 
whether  a  sign  apparent  of  an  easement,  22, 134, 137 

DRAIN.    (6^  House.) 

cutting  off  supply  of  water  by,  not  actionable,  267 

implied  grant  and  reservation  of,  upon  severance  of  house  from  adjacent 

property,  103, 139,  147 
no  right  to  compel  continuance  of  flow  of  water  from,  282 
right  to  deepen,  465 

make  a  drain  by  deed  only,  31 
opening  drain  on  own  land  into  another's  newer  there,  action  for,  537 
who  liable  for  nuisance  from,  557 

DURATION  OF  EASEMENT, 
by  implied  grant,  112 
by  necearity,  159 

DUTY, 

averment  of,  immaterial,  if  not  discloEcd  by  facts  alleged,  383  (note), 
562 
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EASEMENTS, 

acquisition  of,  24 

by  express  grant, 

1.  At  law,  25,  71,  72 

2.  In  eqaitj,  58 

by  implied  grant,  96,  99 

1.  Of  continuous  and  apparent  easements,  99 

2.  Of  ways,  121 

3.  Of  easements  of  necessity,  151 
by  imputed  or  constructiye  grant,  59 
by  prescription,  164 

classification  of,  affirmative  and  negative,  19,  352 

apparent  and  non-apparent,  21 
continuous  and  discontinuous,  21,  99  et  «cq. 
definition  of,  6 

distinguished  from  common  law  rights,  4 

customary  rights,  3 
licences,  2 
obligations,  2 
profits  k  prendre,  1 
disturbance  of,  remedies  for,  545  et  seq, 

what  is,  535 
divisibility  of,  77,  476 
extent  of,  470 

extinguishment  of.    (See  Extinguishment.) 
by  express  release,  482 

1.  By  deed,  482 

2.  By  licence  to  obstruct,  26,  42,  489 

3.  By  statute,  482 
by  implied  release,  486 

.  1.  By  merger,  161,  486 

2.  By  non-user,  493,  525 

3.  By  alteration  of  dominant  tenement,  498,  518,  522 
incidents  of,  449 

origin  of,  23 
pleading  of,  562 
qualities  of,  6  et  seq, 

1.  Incorporeal,  6 

2.  Imposed  on  property,  not  persons,  7 

3.  Confer  no  right  to  profits,  8 

4.  Imposed  for  the  beneficial  enjoyment  of  real  property,  8 

corporeal  or  incorporeal,  9 
in  gross,  1 1 
6.  Two  tenements  dominant  and  servient,  14 
6.  By  civil  law,  causes  of  must  be  perpetual,  15 
secondary,  464 
spurious,  to  compel  servient  Wner  to  repair,  450  et  seq,    (See  Pabty 

Walls  and  Fences.) 
subjects  of,  19.    (JSee  Watbbcourse,  Air,  Light,  Prospect,  Way 
Support,  Nuisance.) 

EAVES, 

easement  for,  251 

not  lost  by  raising  roof,  505 

over  neighbour's  land,  may  be  abated  before  actual  damage,  544 
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EMPLOYER, 

when  liable  for  acts  of  contractor,  558 

ENCROACHMENT, 

care  r^aired  in  remo7ing,  377 
loss  of  easement  by,  497,  506,  623 

when  easement  depends  on  repeate^l 
when  tenement  altered,  498,  523 

ENJOYMENT  TO  CONFER  EASEMENT, 
against  whom  it  most  be  had,  194 
effect  of  cessation  of,  533 
extent  and  mode  of,  470 
for  whose  benefit  it  enures,  202 
how  commencing,  35 
must  be  uninterrupted,  166 

capable  of  interruption,  211 

definite,  211 
must  continue  down  to  action,  when,  182 
must  not  be  extended,  470 
need  not  be  under  proper  claim  of  right,  179 
not  necessary  to  confer  natural  right,  221 
of  prospect,  confers  no  right,  295 
of  water  percolating  underground  confers  no  right,  26 
qualities  of — peaceable,  open,  and  as  of  right,  204 
what  amounts  to  an  interruption  of, 

at  common  law,  204 

by  the  statute,  205,  211 

EQUITY, 

acquisition  of  easement  by  agreement  in,  58 

acquiescence  in,  59 
fusion  of,  with  law,  25,  649,  567 
release  of  easements  by  agreement  in,  482 

acquiescence  in,  489 

ESCAPE, 

of  water,  etc.,  and  dangerous  substances,  liability  for,  445 

ESSENTIAL  QUALITIES   OF    EASEMENTS,  6 

EVIDENCE, 

of  larger  easement  will  prove  a  less  one,  318 

as  to  rights  of  way,  312 
of  right  as  against  reversioner,  192, 197,  555 

EXCAVATION.    (&w  Pit.) 

effect  of,  on  i  ight  to  support,  329 

EXPRESS  GRANT, 

of  appurtenances,  effect  of,  75 

of  easements  by  words  **  used  and  enjoyed,"  78 

EXTENSION  OF  ENJOYMENT,  470 

EXTENT  OF  EASEMENTS,  470 
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BXTINGUISHMENT  OF  EASEMENTS,  482 
by  express  release, 

at  law,  must  be  under  seal,  482 

in  equity,  secas,  482 

statutes  operate  as  express  releases,  482 
by  implied  release,  486 

1.  By  merger,  137, 160,  486 

only  where  the  estate  in  both  is  of  an  equally  perdurable 

nature,  486 
unless  this  be  the  case,  the  easement  is  suspended  only,  486 
whether  unity    of    ieitin    is    sufficient    without    unity    of 

possession,  488 

2.  By  necessity,  489 

easement  put  an  end  to  by  licence  given  to  servient  owner 

to  do  some  act  inconsistent  with  the  enjoyment  of  it, 

26,  42,  489 
8.  By  cessation  of  enjoyment,  489,  525 

alteration  of  temporary  nature,  as  for  pur})08e  of  rebuilding) 

not  sufficient,  472,  495 
civil  law  required  some  act  to  be  done  by  the  servient 

owner  while  such  altered  status  continued.  497 
guare^  if  necessary  in  English  law,  497 
material  question — is  it  the  intention    of   the   dominant 

owner  to  renounce  his  right  ?  496,  625 
on  encroachment,  497,  523.    (^See  Encroachment.) 
owner  of  dominant  tenement  must  acquiesce  to  render  such 

cessation  valid,  489 
permanent  alteration  of  dominant  tenement  evinces  intention 

to  abandon  right,  491 

qvar^,  if  enough  to  extinguish  it  ?  491 ,  496 

EXTRAORDINARY  AMOUNT  OF  LIGHT, 
claim  to,  whether  valid,  293 

FASCIA, 

easement  to  use,  21 

FEME  COVERT, 

disability  of,  200 

FENCES.    (See  Highways,  Pit.) 

common  law  liability  to  keep  in  one's  own  cattle,  440 
easement  to  keep  in  repair,  as  against  cattle  of  neighbour,  440 
liability  for  enticing  animals  on  to  land  and  injuring,  442 
ownership  of,  400 

FIRE,  370.    iSee  Accident.) 

FLAP  TO  CELLAR, 

damage  by  fall  of,  when  actionable,  396 

FORCIBLE  ENJOYMENT,  206 

FORGE, 

nuisance  from,  35 
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FORM  OF  GRANT  OF  EASEMENT,  71 

FORMED  ROAD, 

whether  required,  that  waj  majr  pass  hj  implied  grant,  93 

FORTY-FIVE  DEGREES, 
role  as  to  angle  of,  539 

FOULING  NATURAL  STREAM, 
actionable,  268,  283 
right  of,  may  be  acquired,  251,  415 

FOUNDATIONS.    (See  Houses,  Support.) 

FRAUDS,  STATUTE  OF, 

effect  of  on  agreement  for  easement,  53 
licence  to  use  land  not  within,  2  (note) 

GATE.    (See  Abatement.) 
abatement  of,  548 

locking  a,  across  way,  action  for,  by  reversioner,  654 
may  not  be  made  across  a  private  way,  586 

GENERAL  WORDS, 

implied  by  Conveyancing  Act,  75 

GLAZED  TILES, 

no  defence  in  action  for  obscuring  windows,  295 

GRANT, 

distinguished  from  licence,  2,  25 
grantor  may  not  derogate  from,  97 
lost,  doctrine  of,  170 
of  appurtenances,  effect  of,  75 
of  easement, 

constructive,  57 

express,  form  of,  at  common  law,  25,  70,  71 

under  Statute  of  Uses,  71 
implied, 

of  continuous   and  apparent  easements  upon  severance  of 

ownership,  96,  99 
of  ways,  121 

on  simultaneous  sales,  112 
where  one  tenement  in  lease,  111 
of  easements  **  used  and  enjoyed,"  79 

construction  of,  70 
of  minerals,  effect  of  on  right  to  support,  331 
of  tenement,  carries  easements,  75 

for  special  purpose,  implication  of  grant  on,  10,  98 
what  words  sufficient,  79 

GROSS, 

easement  cannot  be  in,  11 

prescription  for  right  in,  not  within  Prescription  Act,  184 
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HAYSTACK, 

licence  to  put,  41 

HEATING  WATER,  243 

HEDGES.    (6r«j  Fences.) 

HEIGHT, 

not  to  build  bejond  a  certain  height  a  negative  easement,  22 

HIGHWAY.    (&<?  Nuisance.) 

liability  to  repair  by  prescription  or  tenure,  469 
not  an  easement,  12 

HOUSE.    (^See  Abatement,  Building,  Support.) 

modem,  may  be  pulled  down  without  shoring  neighbour's,  378 

and  without  giving  notice,  390 
to  be  built,  grant  of  easement  for,  10 

IMPLICATION  OF  SECONDARY  EASEMENTS,  464 

IMPLIED  GRANT  OF  EASEMENTS,  96 
continuous  and  apparent,  96,  99,  121 
duration  of,  112 
how  pleaded,  563 

is  subject  to  the  express  contract,  118 
on  severance,  96 

onus  of  proving  is  on  party  claiming,  120 
ways,  121 
Where  one  tenement  in  lease,  110 

is  contracted  to  be  sold,  112 
where  sales  simultaneous,  112 

IMPLIED  RESERVATION, 
none,  138 

INCIDENTS  OF  EASEMENTS,  449 

INCLOSURE  ACT, 
as  to  fencing,  442 
extinguishment  of  easements  by,  483 

INCORPOREAL  HEREDITAMENT, 
created  or  transferred  by  deed  only,  46 
whether  easement  may  be  accessory  to  an,  9 

INCREASE, 

of  burden  of  easement,  effect  of,  368 

INFANT, 

disability  of,  200 

effect  of  user  by,  203 

may  be  bound  by  acquiescence,  63 

INFRINGEMENT  OF  EASEMENT.    (^See  DlSTUEBANCB.^ 
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IN  GROSS, 

easement,  11 

profit  k  prendre,  11  (note),  184 

INJUNCTION,  567 

against  obstraction  to  light,  537 
as  to  effect  of  acqaiescenoe,  63 
damages  in  liea  of,  576 
in  cases  of  contract,  569 

danger,  543 
interlocutory,  572 
laches  in  claiming,  577 
mandatory,  574 

may  be  granted  by  Common  Law  Court,  568 
not  confined  to  cases  of  personal  inconvenience,  571 
not  granted  unless  injury  substantial,  569 
not  granted  when  injury  temporary,  570 
when  granted,  568,  569,  570 

INJURIA, 

always  actionable,  244 
damage  without,  never  is,  376 

INSPECTION  BY  JUDGE,  572 

INTEREST, 

licence  coupled  with,  irrevocable,  2,  26 

INTERFERENCE  WITH  EASEMENTS.    (See  Dibturbaxck.) 
actionable,  when,  549 

in  c&se  of  water,  244 
plaintiffs  own  obstruction  no  answer  to  action  for,  543 

INTERLOCUTORY  INJUNCTION, 
when  granted,  572 

INTERRUPTION.    ^See  Pleading,  Peescription.) 
enjoyment  must  be  capable  of,  211 
effect  of, 

1.  In  enjoyment  uji  of  nght,  165 

2.  In  enjoyment  in  fact,  165 

The  latter  also  of  two  kinds, 
^  /  1.  As  at  common  law,  166,  205 

2.  Under  the  Prescription  Act,  177,  178,  21(> 

IRRIGATION, 

when  river  may  be  used  for,  219,  248,  537 

ITER,  306 

LACHES, 

effect  of,  in  equity,  577 

LAND, 

covenants  running  with,  72 

natural  right  to  support  for,  328 

what  Included  under  Conveyancinar  Act,  76 
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LANDLORD.    (See  Bevsbsiokbb.) 

when  liable  for  obstractioii  bj  tenant,  667 

LANDS  CLAUSES  ACT, 
compenBation  under,  484 

LEASE, 

eaiements  appurtenant  pass  by,  76 

implied  oyer  lessor's  land,  111 

not  oyer  land  subsequently  acquired  bj  lessor,  1 12 
where  other  tenementfin  lease.  111 
elEect  of  covenant  for  quiet  enjoyment,  77 

general  words  in  creating  easements,  79 
efEect  of,  on  doctrine  of  implied  grant.  111 
under  Prescription  Act,  197, 198 
of  mines,  effect  of  on  right  to  support,  336 

LEGALIZATION  OF  PRIVATE  NUISANCE,  416 

LENGTH  OP  TIME.    (/&<?  Pbesoeiptiok.) 

LEX  NON  FAVBT  DELICATORUM  VOTIS,  428 

LICENCE.    (iSdtf  Interest.) 

cannot  create  an  easement,  26,  42 

damage  for  breach  of  agreement  to  grant,  68 

distinguished  from  easement,  2 

grant  2 
executed  to  do  act  of  a  permanent  kind,  may  extinguish  easement,  26, 

42,  489 
whether  may  be  granted  without  a  deed,  discussed,  26  et  teq, 
not  assignable,  2 
nature  of,  47 

of  riparian  proprietor  giyes  no  right  to  stream,  288 
parol,  effect  of,  26 
reyocable,  26,  44,  47,  63,  68 

reasonable  notice  required,  68 

LIGHT,  286.  (See  Pbospbot.) 
a  negatiye  easement,  21,  287 
acquisition  of, 

by  acquiescence  and  encouragement,  69 
by  agreement,  26,  68 
by  description  of  lessee,  86 
by  general  words,  79 

by  Implication  of  grant  on  mle  of  house  with  window,  99, 103, 104 
or  proposed  window,  113 
not  by  implied  resenration,  138 
not  by  mere  appropriation,  286 
by  grant  presumed  from  twenty  yean*  existence  of  window,  1 71 ,  178 
by  prescription, 

before  the  statute,  170 
under  Lord  Tenterden's  Act,  182 
actual  user  not  requisite  for  acquisition  of,  290 
angle  of  forty-fiye  degrees,  rule  as  to,  639 

O.  89 
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LlQBT—eontinmed. 

aperture  reqaired  for  acqaieition  of,  296 

mnit  be  definite  and  conitant,  290 
extent  of  right  to,  290 
extraordinary  amount  of,  claim  to,  293 
laieral, 

no  natural  right  to,  286 
proof  of  damage  to,  570 
loM  of  right  to.    C8ee  Eztinouishmbht.) 
by  aoqmeBoing  in  obetmotion  of,  42,  490 
by  taking  down  without  intention  to  rebuild,  491 
or  blocking  np  window,  492 
not  unless  adjoining  owner  acts,  497 
by  altering  situation  of  window,  498,  621 
not  by  enlarging,  523 
not  by  altering  use  of  room,  292 
under  Lands  Clauses  Act,  484 
obstruction  of,  what  is,  587 

when  damages  only  granted  for,  576 
when  mandatory  injunction  granted  to  prevent,  574 
whether  substitution  of  other  light  any  defence,  295 
right  of  railway  company  to,  2^6  (note  e) 
suspension  of  right  to,  487 
when  house  unfinished,  113 
whether  particular  aperture  protected,  288 

LIUE-PIT, 

may  be  a  nuisance,  428,  429 

LIMITATIONS,  STATUTE  OP, 

when  time  begins  to  run  in  cases  of  withdrawal  of  support,  366 

LOCKS, 

right  to  open  an  easement,  20 

LONDON, 

custom  of,  to  build  to  any  height  on  old  foundatiouF.  1A7,  302 
does  not  prevail  against  twenty  years*  enjoyment  of  light,  187,  303 

LORD  CAIRNS*  ACT,  676,  676 

LOSS  OF  RIGHT.    (See  EZTiNOUIfiHMENT.) 

LOST  GRANT, 
doctrine  of,  170 

objection  to,  176 

LUNATIC  OR  IDIOT, 
disabiUty  of,  185 

LYING  BY, 

effect  of,  60 


MANDATORY  INJUNCTION, 
when  granted,  674 
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MARKET,  13 

way  to,  a  way  of  neoeflsity,  162 

MEDIUM  FILUM  AQUAE,  214 

MEROBB, 

extingaifihment  by,  when  owner  of  dominant  and  servient  tenements 

has  an  estate  in  fee-simple  in  both  of  an  equally  high  and  perdorable 

nature,  15, 160,  487 
if  estates  not  in  fee  and  equally  high  and  perdurable,  easements  are 

suspended  only  and  reviye  on  severance,  487 
qumref  whether  unity  of  seisin,  without  unity  of  possession,  is  sufficient, 

488 
whether  easements  extinguished  by,   reriye  on  severance,  88,  100^ 

487 

METROPOLITAN  BUILDING  ACT.    iSee  BUILDINO  ACT.) 
MILL  STREAM,  20,  30 
MILL.    (8ae  Watkrooursb.) 

MINE, 

right  to  use  surface  for  working,  an  easement,  20 
rights  incidental  to,  153,  465 
DuTT  OF  Mine  Owner. 
(a).  Not  to  w  jrk  80  as  to  let  down  surface,  329 

except  right  to  do  so  granted  or  reserved,  19,  73,  330 
by  grant,  330 
by  lease,  336 
by  statute,  338,  339 
mere  grant  of  minerals  not  sufficient,  332 
or  acquired  by  user,  qnasr^^  331 
not  by  custom,  331 
not  bound  to  continue  temporary  support,  as  to  keep  a  drowned 

mine  full  of  water,  267 
when  right  of  action  accrues,  380 
(V)  As  to  houses  and  other  structures  on  surface  of  adjacent  soil, 
no  duty  to  support,  329 

unless  cannot  be  let  down  without  letting  down  surface,  $57 
or  houses  have  stood  for  twenty  years,  346 
or  surface  granted  with  houses  existing  at  time  of  m  verance,  99 
or  surface  granted  for  express  purpose  of  erections,  98 
(«)  As  to  subterraneous  waters, 

grant  of  right  to  discharge  water,  250,  251 

not  bound  to  continue  discharge,  267 

not  liable  for  cutting  off  water  percolating  through  strata,  261 

not  liable  for  affecting  support  by  letting  free  subterraneous 

water,  267 
not  permitted  to  alter  from  clean  to  foul,  283 
unless  easement  acquired,  251 

MORTGAGEE, 

bound  by  acquiescence,  63  (note  r) 

89  2 
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NAME  PLATE, 

easement  to  affix,  20 

Tiew  of,  can  be  obstructed,  see  296 

NATURAL  BIGHT.    {Ste  Light,  Support,  Watbecoubbb.) 

NECESSITY, 

easement  of,  151 

how  pleaded,  563 

implied  by  law  to  effect  intention,  151 

whether  upon  grantor  reeerFation,  153 
right  measured  by  nature  of  grant  or  reservation,  157 
whether  continues  after  necessity  ceases,  158 

extinguished  by  unity  of  ownership,  161 
rerived  on  subsequent  severance,  161 
extinguishment  by,  489 
qualified,  theory  of,  99 
way  of,  direction  of,  162,  163 

NEGATIVE  EASEMENT,  21 

whether  right  of  support  is,  352 

NEGLIGENCE,  366.    (,8ee  Abatement.) 
by  public  officers,  392 
in  causing  a  nuisance,  396 
in  exercising  a  limited  right,  392 
in  fact  and  in  law,  366,  876 
in  keeping  dangerous  animals,  392 
in  keeping  fire,  37r> 
in  law,  366 
in  removing  support, 

when  right  to  support  exists,  66 

in  other  cases,  377 
when  actionable,  390 

NEMO  TENETUR  DIVINARE,  544 

NEW  ASSIGNMENT,  565 

NOISE, 

nuisance  by,  416,  426,  429,  430,  552 

NON-APPARENT  BASEMENTS,  21 

NON-USER, 

loss  of  easement  by,  489,  496,  527 

NOTICE, 

of  agreement  to  grant  easement,  how  affects  purchaser,  58 
of  covenants  affecting  land,  how  affects  purchaser,  72 

constructive,  sufficient,  74 
of  intent  to  remove  support  from  house,  when  not  required,  390 
to  remove  nuisance,  when  abatement  unlawful  without,  647 
to  trespasser,  of  dangerous  instruments  for  protection  of  premises,  392 
445 
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NUISANCE.    (j3ee  Abatement,  Dibtubbakce,  Legalization,  Noise, 
Pit,  Pleadings,  Public  Nuisance.) 
by  brewery,  429 
by  celkr-flap  in  highwayi  396 
by  burning  chalk,  424 
by  candle  making,  426 
by  dye  hoiue,  429 
by  pig  sty,  429 
by  small  pox  hospital,  480 
by  soap  boiling,  428 
by  tan  house,  429 

distingaished  from  disturbance  of  easement,  415 
doctrine  of  coming  to,  exploded,  417 
not  excused  by  oonyenienoe,  481,  568 
private,  legalized  by  twenty  years*  existence,  415,  416 
public,  no  prescription  for,  416 

may  be  restrained  at  suit  of  individual,  569 
what  amounts  to,  415,  427 
who  hable  for,  557 

OBLIGATION, 

easement  distinguished  from  an,  2 

OBSTBUCTION, 
abatement  of,  545 

OCCUPANCY, 

effect  of  reference  in  conveyance  to,  in  creating  easement,  94 
right  to  water  of  natural  stream  does  not  depend  on,  217 

OCCUPIER, 

when  liable  for  nuisance  on  land,  557 

ONUS  OF  PROOF, 

in  case  of  implied  grant,  120 

ORDER  IN  TATE8  v.  JACK,  671 

ORIOIN  OF  EASEMENTS,  23 

OYSRHANGING  BUILDINGS,  251,  286 

OWNER  OF  TWO  EASEMENTS, 
disposition  of,  96 

pleading  of,  563 

PAROL, 

agreement  for  easement  by,  58 
licence,  revocable,  26 

PARTICULARS  OF  SALE, 

effect  of  condition  as  to  building  in,  113,  US 
of  plan  in,  116 

PARTIES  TO  ACTION  FOR  DISTURBANCE, 
Plaintiff. 

occupier  may  always  sue,  550 

reversioner  may,  when,  550 

successive  occupiers  or  reversioners  may  sue  for  continuance,  556 


598  IKDKX. 

PABTIES  TO  ACTION  FOB  l>l8TV13LBANCE-^imtinMed. 
Defendant. 

employer,  when  liable  for  contractor's  act  or  default,  558 
landloid  not  liable  for  tenant*8  act,  557 
partj  actually  creating  disturbance  liable,  657 
person  maintaining  nuisance,  658 

PARTY  WALL,  438 
ownership  of,  438 

provisions  of  Building  Act  as  to,  439 
do  not  affect  ancient  lights,  484 
rights  of  co-owners  of,  489 
taking  down,  389 

PERCEPTION, 

act  of,  whether  required  to  establish  natural  right,  221 

PERMISSIVE  ENJOYMENT,  203 
of  water,  right  acquired  by,  283 

PERPETUA  CAUSA,  15 

PEW, 

division  of,  66 

right  to,  an  easement,  21 

whether  within  Prescription  Act,  181  (note  () 

PIG  STY, 

nuisance  by,  429  ^  ^ 

PIT,  399,  448 

PLAN, 

grant  of  easement  implied  from,  when  in  deed,  98  (note) 
not  when  in  particulars  of  sale,  116 

PLANE  OF  WINDOW, 

effect  of  alteration  of,  518 

PLEADINGS,  661 

1.  Declaration  or  claim,  561 

general  allegation  of  right  in,  562 

2.  Plea  or  defence,  564 

justifying  under  Prescription  Act,  184,  565, 
8.  Replication,  &c.,  565,  566 

under  Prescription  Act,  185,  566 

POLLUTION, 
of  air,  301 
of  water,  268,  283 

POND, 

letting  off  water,  when  actionable,  249,  368 

POSSESSION, 

effect  of  unity  of,  160,  209,  487 
what  is,  164 
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PBEGARIO,  lOS 

PRESCRIPTION,  164.    CSes  PBWORlPTIOir  ACT.) 
against  reTeiBioner,  192 
against  whom  title  acquired  bj,  191, 194 
bj  whom  title  aoqaired  by,  202 
definition,  164 

none  against  prescription,  218 
none  for  public  nniaanoe,  416 
qualities  of  enjoyment  required  for,  204 

capability  of  interruption,  211 

definlteness,  211 

nee  Ti,  205 

nee  clam,  207 

nee  precario,  208 
title  by,  at  common  law,  166 

not  abolished  by  the  Act,  177 
title  by  modem  lost  grant,  179 

PBBBCRIPTION  ACT,  177 

s.  1,  profits  k  prendre,  178 

g.  2,  ways  and  other  easements,  180 

not  appU/cable  to  negative  easements,  181 
whether  confined  to  rights  of  way  and  water,  181 

8.  8,  light,  182 

building,  meaning  of,  182 

consent  or  agreement  excluding,  182 

user  need  not  be  as  of  right,  182 

should  be  as  an  easement,  182,  209 
8.  4,  computation  of  time,  179, 180 

whether  user  in  first  or  last  years  to  be  proved,  18S 
interruption  and  acquiescence,  183 

effect  in  making  nineteen  years*  enjoyment  sufficient,  184 
fi.  6,  form  of  pleading,  184 

profits  k  prendre  in  gross  not  within  Act,  184 
a.  6,  limitation  of  presumption,  185, 190 
6.  7,  disabUitiea,  fcc.,  200,  202 
8.  8,  exception  from  longer  period,  186 

extended  to  Ireland  and  repeal  of  obsolete  clauses,  186,  note  (c) 
contains  no  provision  as  to  loss  of  easements,  490 
has  not  superseded  common  law,  177,  532 
not  applicable  to  duties,  179 
whether  easement  of  support  is  within,  362,  354 

PRESUMPTION, 

none,  fiom  user  of  less  than  prescribed  period,  185, 190 
of  ownership  of  boundary  trees,  446 

of  ditch  and  bank,  439 

of  party  waU,  438 
that  superior  easement  includes  equal  or  lesser,  313 

PRIVACY, 

no  right  to,  except  by  contract,  297 

PRIVATE  WAY, 

when  out  of  repair,  traveller  cannot  use  land  adjoining,  463 
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PROFITS  A  PBENDRB, 

distdngoiflhed  from  easements,  1,  8 
may  be  in  grosB,  14 

bat,  if  so,  not  within  Prescription  Act,  184 
prescription  for,  178 

PROJECTIONS, 

in  air,  orer  ndghboor's  land,  actionable,  251,  287 

PROPERTY.    (5m  Sic  utbbs  tuo.) 
easements  are  accessory  to,  8 
easements  attach  on,  7 
in  air,  217 

in  water  of  natural  stream,  217,  218 
whether  support  to  buildings  a  right  of,  388,  851,  85 7 

PROSPECT, 

right  of,  by  contract  only,  296 

PUBLIC  BODY, 

implied  grant  on  conreyance  to,  98 

PUBLIC  NUISANCES, 
liabUities  for,  896 
no  prescription  for,  416 
restrained  at  suit  of  individaals,  669 

PUBLIC  OFKICER, 

liability  for  negligence  of,  892 

PUBLIC  UTILITY, 

no  answer  to  action  for  injunction,  668 

PUMP, 

right  to  use  implies  right  to  repair,  461 

PURCHASER  FOR  VALUE  WITHOUT  NOTICE, 
agreement  for  easement  not  enforced  against,  58 
covenant  when  enforced  against,  73 

PURPOSE  OF  GRAKT, 
effect  of  reference  to,  98 

QUALIFIED  NECESSITY,  99 

QUALITIES  OF  EASEMENTS,  6 

QUU  TIMET  ACTIONS,  544 

QUIET  ENJOYMENT, 
effect  of  ooTenant  for,  77 

RACE  COURSE, 

custom  to  use  land  for,  3   . 
licence  to  enter,  44 
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KAILWAY, 

liability  of,  to  maintain  fences,! 440,  note  (<*) 
right  of,  to  light,  200,  287 
right  of,  to  rapport,  98i(note)l 
right  to  mine  imder,  347  (note) 

RAILWAY  ACTS, 

effect  on  easements,  484 

RAIN-WATER, 

liabilitj  to  receive,  an  easement,  20 

REAL  ACTIONS, 
abolished,  561 

REFERENCE, 
to  expert,  572 

RELEASE  OF  EASEMENTS.    iSee  Extinguishment.) 

REMEDY,  545.    (^See  Action,  Dajiaobb,  Distubbance.) 
by  act  of  party,  545 
by  action  at  law,  549 
by  injonction,  568 

REMOVAL.    CSee  Abatement,  Nsolioence,  Support.) 
of  encroachment,  care  required  in,  377 

REPAIR, 

dominant  owner  has  a  right  to,  461 

bound  to  repair  artificial  work,  449,  479 
must  make  good  damage  done  in,  468 

easement  to  compel  servient  owner  to,  451  et  ieq. 

obligation  to  repair  npper  rooms  for  benefit  of  lowor,  451,  457 
and  vice  versA,  451,  457 

of  bridges,  prescriptive  liability  for,  459 

of  fences,  easements  relating  to,  400 

of  highways,  459 

palling  down  house  for,  does  not  destroy  easement,  472 

servient  owner  not  bound  to,  at  common  law.  449 

want  of,  how  affects  right  to  sapport,^S58 

REPLY, 

in  action  for  disturbance,  565 

REQUEST  TO  MOVE, 

when  necessary  before  abatement,  547 

RESERVATION, 

easement  not  the  subject  of,  71 

effect  of  Conveyancing  Act,  77 
of  close,  negatives  easements  over  it,  82 
of  easement,  not  implied,  138,  and  iee  82 

RESTORATION, 

of  windows  after  alteration,  effect  of,  524 
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BEYBBSIONER.    (Aftf  DAMA.OK.) 
effect  of  notice  by,  198 
rig^t  of,  to  injunction,  571 
when  boond  by  aoquieicenoe,  63, 192 
when  bound  by  user  daring  particular  estate,  197,  201,  203 
when  he  may  sue  for  disturbance  to  easement,  660,  564    ■ 

for  infringement  of  natural  right,  193 
iemhle^  he  may  sue  in  all  cases  in  which  the  continuance  of  the 
disturbance  would  become  evidence  of  a  right  againBt 
him,  192,  660 
when  liable  for  disturbance,  667 

within  what  time  he  must  interfere  after  particular  estate  ends,  186, 
191 

BBVIVAL  OF  EASEMENTS, 
none,  487 

BEVOCATION, 
of  licence,  26 

BIGHT  OF  WAY.    CSee  Wat.) 

BIFABIAN  PBOPBIETOB,  283 
right  to  stream,  214,  219 
use  of  water,  219,  475 

BIVEB, 

property  in  soil  of,  214 

BOOTS  OF  TBEES, 

liability  for  trespass  by,  477 

BU6TIC  SEBYITUDES,  22 

SAND, 

right  of  digging  a  profit  k  prendre,  1 

in  copyholder,  not  within  Prescription  Act,  179 

SCHOOL, 

no  nuisance,  636 

SEAL, 

effect,  when  missing  from  deed,  32 

SBOONDABT  EASEMENTS,  464 

implied  by  law  for  the  full  enjoyment  of  primary  easement,  464 

right  extends  only  to  restore  the  easement  to  its  original  condition,  468 

when  action  lies  for  disturbance  of,  644 

SECBET  ENJOYMENT, 
gives  no  right,  207,  359 

6EBVIENT  TENEMENT,  2 

owner  of,  may  not  render  easement  less  easy  of  enjoyment,  477 
may  repair,  479  ' 
not  bound  to  repair,  449 
unless  by  easement,  460 

prescription  or  tenure,  459 
what  is,  2  - 
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SERVITUDES  OF  THE  CIVIL  LAW,  1,  8 
divided  into  nutic  and  urban,  22 
kinds  of, 

aquae  dacends,  249 

jus  piojiciendi,  252 

jus  protegendi,  262 

ne  luminibuB  officiatnr,  297, 478 

ne  prospecttd  offlciatur,  297 

onera  yicini  snrtinendi,  365 

paries  onerl  ferendo,  472 

stillicidii  rel  fluminis  recipiendi,  252 

tigni  immittendi,  866 
origin  of,  24 

SETTLED  LAND  ACT,  1882, 

grant  of  easement  under,  71,  484 
release  of  easement  under,  485 

SEVERANCE, 

of  dominant  tenement,  elEect  of,  77,  476 
of  two  tenements, 

implication  of  grant  of  continuous  and  apparent  easements  on,  78, 96 
seem  of  other  easements,  78,  iee  96 
where  one  in  lease,  111 
no  implied  resenration  on,  137 

SEWAGE, 

nuisance  by,  416,  430 

no  prescription  to  send  into  public  river,  416 

SEWEB.    CSee  DRAIN.) 
right  of  support  for,  98 

SIC  UTERE  TUO  UT  ALIENUM  NON  LiEDAS,  376 

SIGN  POST, 

easement  to  have,  20 

SIMULTANEOUS  SALES, 
implication  of  grant  on,  112 

SMELL, 

nuisance  by,  26,  428,  429 

SMELTING  HOUSE, 

fumes,  nuisance  by,  434 

SMOKE, 

nuisance  by,  426,  430 

SOAP  BOILERY, 

whether  a  nuisance,  429 

SPOIL  BANKS,  20 
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SPOUT, 

easement  to  discharge  xiain  water  by  a,  20 

parol  licence  to  turn  a  spont  on  to  neighboaT*8  land  invalid   and 
xeTOcable,  48 

SPRINGS  OF  WATER,  20 
no  natniml  right  to,  248 

STOVE, 

nniaanoe  by,  4S5 

STATEMENT  OF  CLAIM,  561 
STATEMENT  OF  DEFENCE,  565 

STATUTE, 

does  not  prevent  rc-acquisition  by  user  of  easements  extinguished  by,  170 

unless  actual  prohibition,  170,  200 
effect  of  Canal  and  Railway  Acts  on  mining,  888, 889 
extinguishment  of  easements  by,  482 
incapacity  to  acquire  easements  by  reason  of,  200 
no  prescription  against,  170 

user  under,  cannot  be  added  to  user  independent  of,  to  make  up 
period,  208 


STATUTES  REFERRED  TO, 

41  Geo.  8,  c.  109  (Incloenre),  442,  488 

2  ft  3  Will.  4,  c.  71  (Prescription),  178 

8  ft  4  Wia  4,  c  27  (Limitation  of  Actions),  380 

8  Vict  c.  16  (Lands  Clauses),  484 

8  Vict,  c  20  (Railways  Clauses),  484 

16  ft  16  Vict  c  22  (Chancery  Procedure),  568 

17  ft  18  Vict  c.  125  (Common  Law  Procedure),  549 

18  ft  19  Vict.  c.  122  (Building),  484 

21  ft  22  Vict  c.  27  (Lord  Cairns'  Act),  549,  574 

21  ft  28  Vict  c.  42  (extending  Prescription  Act  to  Ireland),  186 

80  ft  81  Vict  c.  142  (County  Courts),  549 

86  ft  87  Vict  c.  66  (Judicature),  549,  565,  568 

87  ft  88  Vict  c.  85  (repealing  certain  sections  of  Prescription  Act),  186 
37  ft  88  Vict  o.  88  (Judicature),  549 

44  ft  45  Vict  c.  41  (Conyeyancing),  71,  94 

45  ft  46  Vict  c.  38  (Settled  Land),  71,  485 

STATUTE  OF  FRAUDS,  26 

STATUTE  OF  USES, 

grant  of  easements  under,  71 

8TILLICIDIUM,  252 

STORED  WATER, 

right  to  drain  off,  214 

STORY,  J., 

judgment  of,  in  Tyler  ▼.  Wilkiiuon,  214 
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STRBAM, 

right  to,  inclades  aoceasioosi  280 

SUBJACENT  LAND, 

right  to  rapport  from,  329 

SUBJECTS  OF  EASEMENTS,  19 

SUBSTITUTION 

of  other  light,  no  defence  to  action  for  disturbance,  295 

SUBTERRANEAN  WATER, 

in  defined  channel  only,  right  to,  263 
no  right  to  support  from,  268 

SUPPORT,  35,  328,  330.    ^See  HoiraBB,  Minbs,  Nbgligbncb.) 

1.  of  land  by  adjoining  land  adjacent  or  subjacent,  328,  329 

a  right  of  property  not  an  easement,  328 
character  of  the  right  explained,  329 
effect  of  easement  to  let  down  surface,  830 

grant  of  minerals,  832 

lease  of  minerals,  336 

statutory  proTisions  as  to  working  mines  on  notice,  338 

Railway  Acts,  339 

Canal  Acts,  340 

2.  of  buildings  by  adjoining  land,  341 

no  natural  right  to,  341 

though  house  is  modem,  yet  if  the  land  would  have  fallen  in, 
though  unencumbered  by  buildings,  an  action  will  lie  for 
withdrawing  support,  367 
right  to,  acquired  by  twenty  years'  user,  346,  867 
if  buildings  in  good  repair,  357 

and  properly  constructed,  207,  368 
whether  within  Prescription  Act,  362,  363,  364,  867 
when  grant  of  right  implied,  99 

when  land  granted  for  purpose  of  building,  98 

taken  under  Railway  or  Canal  Act,  98 
no  right  to,  from  underground  water,  268,  329 

3.  of  buUdings  by  buildings,  20,  369 

if  encroachment  be  not  clam,  and  be  capable  of  being  resisted 
iemblet  such  an  easement  of  support  may  be  acquired  by 
enjoyment,  369 
would  exist  as  "disposition  of  owner  of  two  tenements,*'  where 
both  houses  originally  belonged  to  the  same  owner,  97,  360 
Where  a  right  of  rapport,  burden  may  not  be  increased,  358 

where  no  right  of  support  no  action  for  taking  it  away,  unless  manner 

of  remoYal  caused  fall,  391 
whether  a  negative  easement,  356,  364 
whether  extraordinary  degree  of,  can  be  acquired,  208 

SUSPENSION  OF  EASEMENTS, 
by  unity  of  possession,  16,  486 

TAN  HOUSE, 

may  be  a  nuisance,  428 

TEMPORARY  INJURY, 

when  restrained  by  injunction,  670 
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TENANT  FOB  LIPE, 

how  rerefBioner  aiEeoted  by  enjoyment  of  easement  against,  200, 202 
power  of,  to  sell  or  release  easement,  486 

TENANT  FOE  YEAB6, 

effect  of  enjoyment  of  easement  by,  203 

how  reversioner  afltected  by  enjoyment  of  easement  against,  200,  202 

obetnction  by,  when  landlord  liable  for,  667 

when  entitled  to  sue,  671 

TENANTS  IN  COMMON, 
of  party-wall,  rights  of,  489 

TENEMENTS, 

conTsyanoe  of,  passes  easements  appurtenant,  76 
dominant  and  servient,  2 

both,  and  belonging  to  different  owners,  required  for  easement,  14 
effect  of  division  of  dominant,  77 
implied  grant  on  severance,  96 

TEBMINI, 

of  way,  to  be  set  out,  826,  668 

THEATBE, 

licence  to  use  seats  in,  62 

VHBEATS, 

not  a  disturbance,  644 

TIME,  166.    (,8$e  Enjotmiht,  Lkvoth  op  Tmx,  Pbescbiptioii.) 

TITLE.    (5m  Eabbmkkt,  PBaaoBipnoH  Act,  Suppobt.) 
allegation  of,  in  statement  of  claim,  661,  668 

TRACK, 

visible,  not  required  in  order  that  way  may  pass,  93 

TRADE, 

noisy,  licence  to  carry  on,  not  by  parol,  34 

offensive,  20.    (S&e  NuiSAVCX.) 

whether  amount  of  light  measured  by  requirements  of,  291,  298,  639 

TREES, 

fruit  trees,  easement  to  nail  to  a  wall,  20 
no  easements  for  roots  of,  to  project  into  neighbouring  soil,  446 
effect^  as  to  easement  of  light,  478 
overhanging  branches  of,  may  be  cut,  643 

quare,  in  whom  the  property  of  trees  growing  on  the  boundary  of  two 
estates  is  vested,  446 

TRESPASS.    (^See  Abatbmemt.) 
by  cattle,  liability  for,  442 
or  case,  661 

TRESPASSER, 

liability  to,  for  injuries  to,  while  trespassing,  391,  400 
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TURNPIKE, 

liability  to  repair,  of  tmstees  of,  441 

UNDERGROUND  WATER,  253 

UNDERTAKING, 
as  to  damages,  578 
to  pull  down,  if  required  at  trial,  674 

UNITY, 

of  ownership  eztingaishes  all  easements,  whether  of  conTenienoe  or 
necessity,  160,  486 
provided  the  estates  in  both  tenements  be  of  an  equally  high  and 
perdurable  natare,  15,  486 
otherwise  easement  suspended  only,  486 
quare^  whether  unity  of   seisin   is  sufficient  without  unity  of 
possession,  488 
of  possession,  effect  of,  160,  486 

UNREASONABLE, 

easement  good  although,  8 

URBAN  AND  RUSTIC  SERVITUDES,  2S2 

USB  OF  WATER, 

what,  reasonable,  219 

"USED  AND  ENJOYED."    (See  muter  Cokstbuotion.) 
effect  of  these  words,  79,  81 
implied  by  Conyeyancing  Act,  94 
whether  previous  enjoyment  as  of  right  need  be  shown,  82  et  teg, 

USER.    (See  Enjothsnt.) 

USES,  STATUTE  OP, 

grant  of  easement  under,  71 

VAGUE  GRANT, 

of  easement,  how  assigned,  48G 

VARIETY  OF  EASEMENTS,  19 

VAULT, 

right  to  use  an  easement,  21 

VERBAL, 

agreement  for  easement,  effect  of,  58 

VI,  205 

VIA,  306 

VIEW, 

no  right  to  enjoy,  295, 296 

VIS  MAJOR,  441 
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WALL.    (JSee  Pastt  Wall,  Svppovt.) 

luOrilitj  for  aocidental  IkU  o^  369  (note  a) 

WABBKN, 

the  cue  oC,  102 

WATBB,  213 

diTcnkn  of,  no  right  to  hare  contiiiiied,  292 
eMements  in  relation  to,  260 
heating  of,  actionable,  243 
interfereooe  with,  what,  actionable,  245 
licence  to  we,  efEect  of,  283 
satuml  ri^U  in,  38,  214, 217 

none,  nnleii  channel  defined,  248 
percolating,  253 

poUntion  of,  actionable,  268, 283,  426 
reasonable  use  of,  219 
right  to  diacharge,  19 
right  to  reodve,  269 
stored  in  wells,  draining  off,  266 
sabtenaneoos,  253 

supporting  boilding,  may  be  drawn  off,  268,  329 
nies  of,  by  artificial  means,  263 

WATEBCOURSB,  17, 58, 181, 213,   {See  Watkb,  Basbm dtt,  BrrnroirisH. 

HSKT,   PHBSCBIPTION.) 

artificial,  right  to,  17,  269 

diverrion  of,  28 

daty  to  repair,  falls  on  dominant  owner,  450,  480 

grant  of, 

constractire,  by  acquiescence,  64 

express,  how  oonstraed,  268 

implied,  on  severance  of  two  tenements,  99 
licence  to  use,  effect  of  sgainst  other  riparian  owners,  283 
loss  of,  by  non-nser,  529,  531 
natoral  right  to,  217 

parol  licence  to  divert,  acted  on,  licensee  not  obliged  to  restore,  35 
provision  of  Prescription  Act  as  to,  181 

whether  act  of  appropriation  necessary  for  acquisition  of  natural  right 
to,  221 

WAT,  121, 304.     {See  Eabbmekt,  EZTiKaniSHXENT,  Orakt,  Nbosbbitt, 

PBB0OBIPTION.) 

a  non-continnoos  easement,  304 

an  afflrmatiTe  easement,  19 

apart  from  tenement,  not  an  easement,  11 

degrees  of,  305 

whether  one  evidence  of  another,  812 
deviation  from,  if  foundrous,  462 
direction  of,  by  whom  determined,  480 
extent  of,  306,  323 
extinguishment  of, 

by  alteration  of  dominant  tenement,  316,  490 

by  non-user,  524 

by  release,  492 
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WAY — continued, 
grant  of, 

express,  how  limited,  316 

how  construed,  324,  466 
by  grant  of  easements  *'  used  and  enjoyed,"  90 
whether  formed  road  necessary,  93 
whether  previous  enjoyment  as  of  right  necessary,  82 
implied, 

as  continuous  and  apparent,  quare,  12L 
as  of  necessity,  164 

direction  of,  162,  163 
duration  of,  158 
under  Prescription  Act,  181 
public,  not  an  easement,  12 
repair  of,  on  whom  falls,  449 
termini  of,  326 
to  church,  304 
to  market,  152 
whether  track  need  be  visible,  93 

WEIR, 

diversion  of  mill  stream  by,  36 

WELL, 

no  action  for  draining  neighbour'^  in  some  cases,  267 

WINDMILL, 

no  right  to  passage  of  air,  298,  299 

WINDOW.    (A**  Light.) 

alteration  of,  effect  of,  516,  618,  623 

blocking  up,  eftect  of,  491 

existence  of,  in  house  sold,  implies  right  to  light  over  vendor's  land,  99 

not  when  in  house  reserved,  139 
lease  in  consideration  of  lessee  making,  lessor  cannot  obstruct,  98  (note) 
of  some  kind  essential  for  easement  of  light,  288 
restoration  of,  after  alteration,  524 
right  to  open,  overlooking  neighbour's  land,  286,  297 
right  to  obstruct,  if  not  ancient,  286 

WORDS.    {See  Conbteuction.) 

**  appertaining,  belonging,"  &c.,  not  sufficient  to  pass  way  extinguished 

by  unity,  79,  81 
"convenient,"  in  Prescription  Act,  a  mistake,  188 
"  used,  occupied,  and  enjoyed,"  effect  of,  79 

TATESy.JACK, 
order  in,  571 


THE   END. 
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LAW   BOOKS.— SWEET    AND    MAXWELL,    LIMITED, 


County  Courts. — The  Annual  County 
Courts  Practice;  ceutainiDg  the  Jurisdic- 
tiou  aud  Practice  under  the  County 
Courts  Act,  the  Bills  of  Exchange  Act,  and 
the  Employers'  Liability  Act,  and  the 
Statutes  and  Rules  of  Practice.  By  His 
Honour  Judge  Smylt.     2  yols.     26a. 

Criminal  Law. — ^Archbold'b  (J.   F.) 

Pleading,  Evidence  and  Practice  in  Criminal 
Cases,  with  the  Statutes  and  Precedents  of 
Indictments,  by  Sir  J.  Jbbvib.  22nd  Edit 
By  W.  F.  Craies.     II.  11a.  Gd,  1900. 

The  Criminal  Evidence  Act,  1898,  with  Intro- 
duction and  Notes,  by  A.  R.  BuTTEEWOinH. 
55.  1898. 

A  Collection  of  Criminal  Acts,  with  Notes,  &c. 
By  W.  F.  Craibs.     10a.  1894. 

Mew's  Digest  of  Cases  relating  to  Criminal  Law 
to  the  eud  of  1897.     25a.  1898 

Russell  (Sir  W.  O.)  on  Crimes  and  Misde- 
meanours. 6th  Edit.  8  vols.  5L  15a.  M.  1896. 

Roscob's  (H.)  Digest  of  the  Law  of  Evidence  in 
Criminal  Cases.  12th  Ed.  By  A.  P.  Keep. 
i;.  11a.  6d.  1898. 

Deeds. — llules  for  the  Interpretation  of 
Deeds.  With  a  Glossary.  By  Sir  H.  W. 
Elphinstone,  R.  ?.  Norton,  and  J.  W. 
Clark.     2nd  Edit.  In  preparation. 

Designs. — Edmunds  on  Copyright  in 
Designs.  Being  a  Complete  Treatise  on  the 
Law  and  Practice  in  the  Courts  and  at  the 
Patent  Office  relatingto  Designs,  with  Forms 
and  Precedents.  By  Lewis  Edmunds  and 
W.  Margus-Slade.     15a.  1895. 

Digest  of  English  Case  Law  (The). 

— Superseding  aud  Consolidating  all  previous 
Digests  of  the  Reports  down  to  the  end  of 
1897,  including  a  selection  of  Irish  Cases. 
By  John  Mews,  assisted  by  Nineteen  other 
Barristers-at-Law.     201,     1898. 

Continued  annudUy. 

A  Digest  of  Cases  Oyerruled,  &c.,  in  the 
English  Courts  to  the  end  of  1899.  By  W. 
A.  6.  WooDb  and  J.  Ritchie. 

In  preparation. 

Divorce.  —  Buowne  &  Powlbs'  Law 

and  Practice  in  Divorce  and  Matrimonial 
Causes  ;  with  the  Statutes,  Rules,  Fees  and 
Forms.    6th  Edit.    25a.  1897. 

Easements. — Gale  on  Easements.  7th 
Edit.     By  G.  Cave.    25a.  1899. 

Ecclesiastical    Law.  —  Philiimore's 

Ecclesiastical  Law  of  the  Church  of  England. 
By  Sir  Robert  Phillimore.  2nd  Edit. 
2  vols.     8^.  3a.  1895. 

Eljectment. — Wiluams  (J.  H.)  and 
Yates' (W.  B.)  Law  of  Ejectment.  16a.  1894. 

Elections. — Jelf's  Corrupt  Practices 
Acts.  A  Treatise  on  Corrupt  Practices  at 
Elections.  By  £.  A.  Jelf.  2nd  Edit.  5a.  1895. 

Equity. — White  &  Tudor's  Selection 

of  Leading  Cases  in  Equity,  with  Notes. 
7th  Edit.  By  T.  Snow  and  W.  F.  Ph ill- 
potts.     2  vols.     8^.  15a.  1897. 

Evidence. — Taylor's   (Pitt)   Treatise 

on  the  Law  of  Evidence,  as  administeretl  in 
England  and  Ireland.  By  His  Honour  Judge 
Pitt-Taylor.  9th  Edit.  By  G.  Pitt- 
Lewis.     In  2  vols.     Bl,  8a.  1895. 


Evidence— continued. 

Bests  Principles  of  Evidence.  With  Elemen- 
iarv  Rules  for  conducting  the  Examination 
ana  Cross-Examiuation  of  Witnesses.  8th 
Ed.  By  J.  M.  Lely.  With  Notes  to  Ameri- 
can and  Canadian  Cases  by  C.  F.  Chambsr- 
LAYNB,  of  the  Boston  Bar.    80a.  1898. 

Executors. — ^Williams'  (Sir  E.  V.) 
Treatise  on  the  Law  of  Executors  and  Ad- 
ministrators.    9th  Edit.     91,  16a.         1893. 

Forms  and  Tables.— Rousb's  Prac- 
tical Man.  17th  Edit.  Giving  many  extra 
Instructions,  Forms,  Rules  and  'lables.  By 
E.  E.  H.  Birch.  [Nearly  ready. 

Guide  for  Articled  Clerks.— A  new 

Guide  for  Articled  Clerks,  containing  the 
most  recent  Regulations  and  Examination 
Papers.     By  H.  W.  Stiff,  Solr.    6a.    1895. 

Guide  to  the  Bar. — ^A  New  Guide  to 

the  Bar,  containing  the  most  Recent  Regu- 
lations and  Examination  Papers.  By  M.A. 
and  LL.B.,  Barristers-at-Law.     6s.       1896. 

Horses.— Oliphant's  Law  of,  including 
the  Law  of  Innkeepers,  Veterinary  Surgeons, 
&c.,  and  of  Hunting,  Racing,  Wagers  and 
Gaming.  5th  Edit  By  Clsmbnt  Elphin- 
STONB  Lloyd,  b.a.  Oxon.    21a.  IB96. 

Inebriates. — The  Law  of  Inebriate 
Keforniatories  and  Retreats,  comprising  the 
Inebriates  Acts,  1879  to  1898,  &c.  By 
Wyatt  Paine.    6a.  V&99. 

International  Law.— Wbbtlakb,  J., 

Q.O.,  on  Private  International  Law.  8rd 
Edit.     16a.  1890. 

Interpleader. — Law  and  Practice  of 
Interpleader  in  the  High  Court  and  County 
Courts.  With  Forms,  &c.  By  M.  CABABi. 
8rd  Edit.     6a.  1900. 

Judicial  Dictionary.— The  Judicial 

Dictionary  of  Words  and  Phrases  Judicially 
Interpreted.    By  F.  Stroud.     80a.      1890. 

Landlord  and  Tenant— Woodpall'b 

Law  of  Landlord  and  Tenant  16th  Edit. 
By  J.  M.  Lrlt.     88a.  1898. 

Law  Dictionary.— Containing  Defini- 
tions  of  Terms  in  modem  use,  and  the  Rules 
of  Law  affecting  the  principal  Subjects.  By 
C.  SwBKT,  LL.B.   In  half  morocco.  40a.  1882. 

Licensing.- Talbot  (G.  J.V— The  Law 
and  Practice  of  Licensing,  with  an  Appendix 
of  Statutes  and  Forms.    7a.  6d.  1896. 

Licensing*  Law.— So  far  as  it  relates 
to  the  Sale  of  Intoxicating  Liquors.  By  R. 
M.  Montgomery.    2nd  Ed.     [In  t?te  press. 

Local  Government  and  Taxation. 

— An  Outline  of,  in  England  and  Wales,  ex- 
cluding London.  By  R.  S.  Wright  and 
H.  HoBHOusB.     2nd  Edit    7s.  M.      1894. 

Lunacy. — Pope's  Law  and  Practice  of 
Lunacy.  2nd  Edit.  By  J.  H.  Boomb  and 
V.  De  S.  Fowkb.     21a.  1892. 

Magristrate's   Annual    Practice. — 

Being  a  Compendium  of  the  Law  and  Prac- 
tice relating  to  Matters  occupying  the  Atten- 
tion of  Courts  of  Summary  Jurisdiction,  with 
an  Appendix  of  Statutes  and  Eules,  Lists  of 
Punishments,  Diary  for  Magistrates,  &c  By 
C.  M.  ATKiireoN.     20a. 
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